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Hon.  SMITH  THOMPSON, 
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Associate  Justici 


Memorandum. — Mr.  Justice  Thompson  was  appointed  the  9th  of  December,  188B, 
ftnd  took  his  seat  on  the  bench  the  10th  of  February  of  the  present  term.  He  took 
no  part  in  the  decision  of  canses  argued  before  that  day. 


Gibbons,  Appellant,  v.  Ogden,  Respondent. 

9  W.  1. 

The  power  to  regulate  commerce  includes  the  power  to  regulate  navigation,  and  does  not 
*  stop  at  the  external  boundary  of  a  State. 

It  does  not  comprehend  that  commerce  which  is  completely  internal. 

The  laws  of  New  York,  which  grant  to  Livingston  and  Fulton  the  exclusive  right  to  navi- 
gate all  the  waters  within  the  jurisdiction  of  that  State,  with  boats  moved  by  steam  or 
fire,  for  a  term  of  years,  are  inoperative  as  against  the  laws  of  the  United  States  regulating 
the  coasting  trade,  and  can  not  restrain  vessels  licensed  to  carry  on  the  coasting  trade 
ander  the  laws  of  the  United  States,  from  navigating  those  waters  in  the  prosecution  of 
that  trade.  ** 

Error  to  the  court  for  the  trial  of  impeachments  and  correction  of 
errors  of  the  State  of  New  York,  Aaron  Ogden  filed  his  bill  in  the 
court  of  chancery  of  that  State,  against  Thomas  Gibbons,  setting 
forth  the  several  acts  of  the  legislature  thereof,  enacted  for  the  pur- 
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pose  of  securing  to  Robert  R.  Livingston  and  Robert  Ful- 
[  •  2  ]    ton,  the  *  exclusive  navigation  of  all  the  waters  within  the 

jurisdiction  of  that  State,  with  boats  moved  by  fire  or  steam, 
for  a  term  of  years  which  has  not  yet  expired ;  and  authorizing  the 
chancellor  to  award  an  injunction,  restraining  any  person  whatever 
f^om  navigating  those  waters  with  boats  of  that  description.  The 
Wtt  jfMted  an  assignment  from  Livingston  and  Fulton  to  one  John 
R.  liivingston,  and  from  him  to  the  complainant,  Ogden,  of  the  right 
to  navigate  the  waters  between  Elizabethtown,  and  other  places  in 
New  Jersey,  and  the  city  of  New  York ;  and  that  Gibbons,  the  de- 
fendant below,  was  in  possession  of  two  steamboats,  called  The 
Stoudinger  and  The  Bellona,  which  were  actually  employed  in  run- 
ning between  New  York  and  Elizabethtown,  in  violation  of  the 
exclusive  privilege  conferred  on  the  complainant,  and  praying  an  in- 
junction to  restrain  the  said  Gibbons  from  using  the  said  boats,  or 
any  other  propelled  by  fire  or  steam,  in  navigating  the  waters  within 
the  territory  of  New  York-  The  injunction  having  been  awarded, 
the  answer  of  Gibbons  was  filed,  in  which  he  stated  that  the  boats 
emnloved  by  him  were  duly  enrolled  and  licensed,  to  be  employed 
in  carrying  on  the  coasting  trade,  under  the  act  of  congress,  passed 
the  18th  of  February,  1793,  c.  8,  (1  Stats,  at  Large,  305,)  entitled, 
"An  act  for  enrolling  and  licensing  ships  and  vessels  to  be  employed 
in  the  coasting  trade  and  fisheries,  and  for  regulating  the  same." 
And  the  defendant  insisted  on  his  right,  in  virtue  of  such  licenses,  to 

navigate  the  waters  between  Elizabethtown  and  the  city  of 
[   '3  ]    New  York,  the  said  acts  of  the  legislature  of  the  *  State  of 

New  York  to  the  contrary  notwithstanding.  At  the  hear- 
ing, the  chancellor  perpetuated  the  injunction,  being  of  the  opinion 
that  the  said  acts  were  not  repugnant  to  the  constitution  and  laws 
of  the  United  States,  and  were  valid.  This  decree  was  affirmed  in 
the  court  for  the  trial  of  impeachments  and  correction  of  errors,  which 
is  the  highest  court  of  law  and  equity  in  the  State,  before  which  the 
I  '-use  could  be  carried,  and  it  was  thereupon  brought  to  this  court 
by  writ  of  error 

Webster  and  Wirty  (attorney-general,)  for  the  plaintiff. 

Oakley  and  Emmett,  for  the  defendant. 

[*186]       •Marshall,  C.  J.,  delivered  the  opinion  of  the  court, 
and,  after  stating  the  case,  proceeded  as  follows :  — 
The   appellant  contends  that  this   decree  is  erroneous,  because 
the  laws  which  purport  to  give  the  exclusive  privilege  it  sustains, 
are  repugnant  to  the  constitution  and  laws  of  the  United  States. 
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They  are  said  to  be  repugnant — 

1.  To  that  clause  in  the  constitution  which  authorizes  congress  to 
regulate  commerce. 

2.  To  that  which  authorizes  congress  to  promote  the  progress  of 
science  and  useful  arts. 

The  State  of  New  York  maintains  the  constitutionality  of  these 
laws ;  and  their  legislature,  their  council  of  revision,  and  their  judges, 
have  repeatedly  concurred  in  this  opinion.  It  is  supported  by  great 
names — by  names  which  have  all  the  titles  to  consideration  that 
virtue,  intelligence,  and  office,  can  bestow.  No  tribunal  can  approach 
the  decision  of  this  question,  vdthout  feeling  a  just  and  real  respect 
for  that  opinion  which  is  sustained  by  such  authority ;  but  it  is  the 
province  of  this  court,  while  it  respects,  not  to  bow  to  it  implicitly ; 
and  the  judges  must  exercise,  in  the  examination  of  the  subject,  that 
understanding  which  Providence  has  bestowed  upon  them, 
with  that  independence  which  the  people  of  the  *  United  (  *  187  ] 
States  expect  from  this  department  of  the  government. 

As  preliminary  to  the  very  able  discussions  of  the  constitution 
which  we  have  heard  from  the  bar,  and  as  having  some  influence  on 
its  construction,  reference  has  been  made  to  the  political  situation 
of  these  States,  anterior  to  its  formation.  It  has  been  said  that  tht;y 
were  sovereign,  were  completely  independent,  and  were  connected 
with  each  other  only  by  a  league.  This  is  true.  But,  when  these 
allied  sovereigns  converted  their  league  into  a  government,  when 
they  converted  their  congress  of  ambassadors,  deputed  to  deliberate 
on  their  common  concerns,  and  to  recommend  measures  of  general 
utUity,  into  a  legislature,  empowered  to  enact  laws  on  the  most 
interesting  subjects,  the  whole  character  in  which  the  States  appear 
underwent  a  change,  the  extent  of  which  must  be  determined  by  a 
fair  consideration  of  the  instrument  by  which  that  change  was 
effected. 

This  instrument  contains  an  enumeration  of  powers  expressly 
granted  by  the  people  to  their  government.  It  has  been  said  that 
these  powers  ought  to  be  construed  strictly.  But  why  ought  they  to 
be  so  construed?  Is  there  one  sentence  in  the  constitulion  which 
gives  countenance  to  this  rule?  In  the  last  of  the  enumerated 
powers,  that  which  grants,  expressly,  the  means  for  carrying  all 
others  into  execution,  congress  is  authorized  "to  make  all  laws 
w^hich  shall  be  necessary  and  proper"  for  the  purpose.  But  this 
limitation  on  the  means  which  may  be  used,  is  not  extended  to  the 
!  J  powers  which  are  conferred ;  nor  is  there  one  sentence  in 

•the  constitution,  which  has  been  pointed  out  by  the  gen-  [  *  188  ] 
Hemen  of  the  bar,  or  which  we  have  been  able  to  discern, 
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that  prescribes  this  rule.  We  do  not,  therefore,  think  ourselves 
justified  in  adopting  it  What  do  gentlemen  mean  by  a  strict  con- 
struction ?  If  they  contend  only  against  that  enlarged  construction, 
which  would  extend  words  beyond  their  natural  and  obvious  import, 
we  might  questioa  the  application  of  the  term,  but  should  not  con- 
trovert the  principle.  If  they  contend  for  that  narrow  construction 
which,  in  support  of  some  theory  not  to  be  found  in  the  constitution, 
would  deny  to  the  government  those  powers  which  the  words  of  the 
grant,  as  usually  understood,  import,  and  which  are  consistent  with 
the  general  views  and  objects  of  the  instrument;  for  that  narrow 
construction,  which  would  cripple  the  government,  and  render  it 
unequal  to  the  objects  for  which  it  is  declared  to  be  instituted,  and 
to  which  the  powers  given,  as  faurly  understood,  render  it  competent ; 
then  we  cannot  perceive  the  propriety  of  this  strict  construction,  nor 
adopt  it  as  the  rule  by  which  the  constitution  is  to  be  expounded. 
As  men  whose  intentions  require  no  concealment,  generally  employ 
the  words  which  most  directly  and  aptly  express  the  ideas  they 
intend  to  convey,  the  enlightened  patriots  who  framed  our  consti- 
tution, and  the  people  who  adopted  it,  must  be  understood  to  have 
employed  words  in  their  natural  sense,  and  to  have  intended  what 
they  have  said.  If,  from  the  imperfection  of  human  language,  there 
should  be  serious  doubts  respecting  the  iextent  of  any  given 
[  *  189  ]  power,  it  is  a  well  settled  rule  that  the  objects  •for  which  it 
was  given,  especially  when  those  objects  are  expressed  in 
the  instrument  itself,  should  have  great  influence  in  the  construction. 
We  know  of  no  reason  for  excluding  this  rule  from  the  present  case. 
The  grant  does  not  convey  power  which  might  be  beneficial  to  the 
grantor,  if  retained  by  himself,  or  which  can  enure  solely  to  the  bene- 
fit of  the  grantee ;  but  is  an  investment  of  power  for  the  general 
advantage,  iii  the  hands  of  agents  selected  for  that  purpose ;  which 
power  can  never  be  exercised  by  the  people  themselves,  but  must  be 
placed  in  the  hands  of  agents,  or  lie  dormant.  We  know  of  no  rule 
for  construing  the  extent  of  such  powers,  other  than  is  given  by  the 
language  of  the  instrument  which  confers  them,  taken  in  connection 
with  the  purposes  for  which  they  were  conferred. 

The  words  are :  "  Congress  shall  have  power  to  regulate  commerce 
with  foreign  nations,  and  among  the  several  States,  and  with  the 
Indian  tribes." 

The  subject  to  be  regulated  is  commerce ;  and  our  constitution 
being,  as  was  aptly  said  at  the  bar,  one  of  enumeration,  and  not  of 
definition,  to  ascertain  the  extent  of  the  power,  it  becomes  necessary 
to  settle  the  meaning  of  the  word.  The  counsel  for  the  appellee 
would  limit  it  to  traffic,  to  buying  and  seUing,  or  the  interchange  of 
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commodities,  and  do  not  admit  that  it  comprehends  navigation.  This 
would  restrict  a  general  term,  applicable  to  many  objects,  to  one  of  its 
significations.  Commerce,  undoubtedly,  is  traffic,  but  it  is  something 
more :  it  is  intercourse.  It  describes  the  commercial  intercourse 
•between  nations,  and  parts  of  nations,  in  all  its  branches,  [*190] 
and  is  regulated  by  prescribing  rules  for  carrying  on  that  inter- 
course. The  mind  can  scarcely  conceive  a  system  for  regulating 
commerce  between  nations,  which  shall  exclude  all  laws  concerning 
navigation,  which  shall  be  silent  on  the  admission  of  the  vessels  of 
the  one  nation  into  the  ports  of  the  other,  and  be  confined  to  pre- 
scribing rules  for  the  conduct  of  individuals,  in  the  actual  employ- 
ment of  buying  and  selling,  or  of  barter. 

If  commerce  does  not  include  navigation,  the  government  of  the 
Union  has  no  direct  power  over  that  subject,  and  can  make  no  law 
prescribing  what  shall  constitute  American  vessels,  or  requiring  that 
they  shall  be  navigated  by  American  seamen.  Yet  this  power  has 
been  exercised  from  the  commencement  of  the  government,  has 
been  exercised  with  the  consent  of  all,  and  has  been  understood  by 
all  to  be  a  commercial  regulation.  All  America  understands,  and 
has  uniformly  understood,  the  word  "commerce,"  to  comprehend 
navigation.  It  was  so  understood,  and  must  have  been  so  under- 
stood, when  the  constitution  was  framed.  The  power  over  com- 
merce, including  navigation,  was  one  of  the  primary  objects  for 
which  the  people  of  America  adopted  their  government,  and  must 
have  been  contemplated  in  forming  it.  The  convention  must  have 
used  the  word  in  that  ^ense,  because  all  have  understood  it  in  that 
sense ;  and  the  attempt  to  restrict  it  comes  too  late. 

If  the  opinion  that  "commerce,"  as  the  word  is  used  in 
the   constitution,  comprehends   *  navigation  also,  requires  [  *  191  ] 
any  additional  confirmation,  that  additional  confirmation 
is,  we  think,  furnished  by  the  words  of  the  instrument  itself 
^      It  is  a  rule  of  construction  acknowledged  by  all,  that  the  excep- 
I  tions  from  a  power  mark  its  extent ;  for  it  would  be  absurd,  as  weU 
j  as  useless,  to  except  from  a  granted  power  that  which  was  not 
granted — that  which  the  words  of  the  grant  could  not  comprehend. 
If,  then,  there  are  in  the  constitution  plain  exceptions  firom  the  power 
over  navigation,  plain  inhibitions  to  the  exercise  of  that  power  in  a 
particular  way,  it  is  a  proof  that  those  who  made  these  exceptions, 
and  prescribed  these  inhibitions,  understood  the  power  to  which  they 
applied  as  being  granted. 

The  9th  section  of  the  1st  article  declares  that  "no  preference  shall 
be  given,  by  any  regulation  of  commerce  or  revenue,  to  the  ports  of 
one  State  over  those  of  another."     This  clause  cannot  be  understood 

1* 
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as  applicable  to  those  laws  only  which  are  passed  for  the  purposes  of 
revenue,  because  it  is  expressly  applied  to  commercial  regulations ; 
and  the  most  obvious  preference  which  can  be  given  to  one  port 
over  another,  in  regulating  commerce,  relates  to  navigation.  But 
the  subsequent  part  of  the  sentence  is  still  more  explicit  It  is,  "  nor 
shall  vessels  bound  to  or  from  one  State,  be  obliged  to  enter,  clear, 
or  pay  duties,  in  another."  These  words  have  a  direct  reference  to 
navigation. 

The  universally  acknowledged  power  of  the  government  to  im- 
pose embargoes,  must  also  be  considered  as  showing  that 
[  •  192  ]  all  America  is  united  *in  that  construction  which  compre- 
hends navigation  in  the  word  commerce.  Gentlemen  have 
said,  in  argument,  that  this  is  a  branch  of  the  wax-making  power, 
and  that  an  embargo  is  an  instrument  of  war,  not  a  regulation  of 
trade. 

That  it  may  be,  and  often  is,  used  as  an  instrument  of  war,  cannot 
be  denied.  An  embargo  may  be  imposed  for  the  purpose  of  facili- 
tating the  equipment  or  manning  of  a  fleet,  or  for  the  purpose  of 
concealing  the  progress  of  an  expedition  preparing  to  sail  from  a 
particular  port.  In  these,  and  in  similar  cases,  it  is  a  military  instru- 
ment, and  partakes  of  the  nature  of  war.  But  all  embargoes  are 
not  of  this  description.  They  are  sometimes  resorted  to  without  a 
view  to  war,  and  with  a  single  view  to  commerce.  In  such  case,  an 
embargo  is  no  more  a  war  measure  than  a  merchantman  is  a  ship 
of  war,  because  both  are  vessels  which  navigate  the  ocean  with  sails 
and  seamen. 

When  congress  imposed  that  embargo  which,  for  a  time,  engaged 
the  attention  of  every  man  in  the  United  States,  the  avowed  object 
of  the  law  was,  the  protection  of  commerce,  and  the  avoiding  of 
war.  By  its  friends  and  its  enemies  it  was  treated  as  a  commercial| 
not  as  a  war  measure.  The  persevering  earnestness  and  zeal  with 
which  it  was  opposed,  in  a  part  of  our  country  which  supposed  its 
interests  to  be  vitally  affected  by  the  act,  cannot  be  forgotten.  A 
want  of  acuteness  in  discovering  objections  to  a  measure  to  which 
they  felt  the  most  deep-rooted  hostility,  will  not  be  imputed 
[  *  193  ]  to  those  who  were  arrayed  in  *  opposition  to  this.  Yet 
they  never  suspected  that  navigation  was  no  branch  of 
trade,  and  was,  therefore,  not  comprehended  in  the  power  to  regulate 
commerce.  They  did,  indeed,  contest  the  constitutionality  of  the 
act,  but,  on  a  principle  which  admits  the  construction  for  which  the 
appellant  contends.  They  denied  that  the  particular  law  in  question 
was  made  in  pursuance  of  the  constitution,  not  because  the  power 
could  not  act  directly  on  vessels,  but  because  a  perpetual  embargo 
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was  the  annihilation,  and  not  the  regulation  of  commerce.  In  terms, 
they  admitted  the  applicability  of  the  words  used  in  the  constitution 
to  vessels ;  and  that,  in  a  case  which  produced  a  degree  and  an 
extent  of  excitement,  calculated  to  draw  forth  every  principle  on 
which  legitimate  resistance  could  be  sustained.  No  example  coidd 
more  strongly  illustrate  the  universal  understanding  of  the  American 
people  on  this  subject. 

The  word  used  in  the  constitution,  then,  comprehends,  and  has 
been  always  understood  to  comprehend,  navigation,  within  its  mean- 
ing ;  and  a  power  to  regulate  navigation  is  as  expressly  granted  as  if 
that  term  had  been  added  to  the  word  "  commerce." 

To  what  commerce  does  this  power  extend  ?  The  constitution 
informs  us,  to  commerce  '^  with  foreign  nations,  and  among  the  several 
States,  and  with  the  Indian  tribes." 

It  has,  we  believe,  been  universsdly  admitted  that  these  words  com- 
prehend every  species  of  commercial  intercourse  between  the  United 
States  and  foreign  nations.     No  sort  of  trade  can  be  carried  ^ 

•  on  between  this  country  and  any  other,  to  which  this  power  [  *  194  ]  '* 
does  not  extend.     It  has  been  truly  said  that  commerce,  as 
the  word  is  used  in  the  constitution,  is  a  unit,  every  part  of  which  is 
indicated  by  the  term. 

If  this  be  the  admitted  meaning  of  the  word,  in  its  application  to 
foreign  nations,  it  must  carry  the  same  meaning  throughout  the  sen- 
tence, and  remain  a  unit,  unless  there  be  sojne  plain  intelligible  cause 
which  alters  it 

The  subject  to  which  the  power  is  next  applied,  is  to  commerce 
"  among  the  several  States."  The  word  "  among  "  means  intermingled 
with.  A  thing  which  is  among  others,  is  intermingled  with  them. 
Commerce  among  the  States,  cannot  stop  at  the  external  boundary 
line  of  each  State,  but  may  be  introduced  into  the  interior. 

It  is  not  intended  to  say  that  these  words  comprehend  that  com- 
merce which  is  completely  internal,  which  is  carried  on  between  man 
and  man  in  a  State,  or  between  different  pEui»  of  the  same  State,  and 
which  does  not  extend  to  or  affect  other  States.  Such  a  power  would 
be  inconvenient,  and  is  certainly  unnecessary. 

Comprehensive  as  the  word  "  among"  is,  it  may  very  properly  be 
restricted  to  that  commerce  which  concerns  more  States  than  one. 
The  phrase  is  not  one  which  would  probably  have  been  selected  to 
indicate  the  completely  interior  traffic  of  a  State,  because  it  is  not  an 
apt  phrase  for  that  pinrpose ;  and  the  enumeration  of  the  particular 
classes  of  commerce  to  which  the  power  was  to  be  extended, 
would  not  have  been  made,  had  the  *  intention  been  to  ex-  [  *  195  J 
tend  the  power  to  every  description.      The   enumeration 
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presupposes  something  not  enumerated ;  and  that  something,  if  we 
regard  the  language,  or  the  subject  of  the  sentence,  must  be  the  exclu- 
sively internal  commerce  of  a  State.  The  genius  and  character  of 
the  whole  government  seem  to  be,  that  its  action  is  to  be  applied  to 
all  the  external  concerns  of  the  nation,  and  to  those  internal  concerns 
which  affect  the  States  generally ;  but  not  to  those  which  are  com- 
pletely within  a  particular  State,  which  do  not  affect  other  States, 
and  with  which  it  is  not  necessary  to  interfere,  for  the  purpose  of 
executing  some  of  the  general  powers  of  the  government.  The  com- 
pletely internal  commerce  of  a  State,  then,  may  be  considered  as 
reserved  for  the  State  itself. 

But,  in  regulating  commerce  with  foreign  nations,  the  power  of 
congress  does  not  stop  at  the  jurisdictional  lines  of  the  several  States. 
It  would  be  a  very  useless  power,  if  it  oould  not  pass  those  lines. 
The  commerce  of  the  United  States  with  foreign  nations,  is  that  of 
the  whole  United  States.  Every  district  has  a  right  to  participate  in 
it.  The  deep  streams  which  penetrate  our  country  in  every  direction, 
pass  through  the  interior  of  almost  every  State  in  the  Union,  and 
furnish  the  means  of  exercising  this  right  If  congress  has  the  power 
to  regulate  it,  that  power  must  be  exercised  whenever  the  subject 
exists.  K  it  exists  within  the  States,  if  a  foreign  voyage  may  com- 
mence or  terminate  at  a  port  within  a  State,  then  the  power  of  con- 
gress may  be  exercised  within  a  State. 
[  *  196  ]  This  principle  is,  if  possible,  still  more  dear,  when  *  applied 
to  commerce  "  among  the  several  States."  They  either  join 
each  other,  in  which  case  they  are  separated  by  a  mathematical  line, 
or  they  are  remote  &om  each  other,  in  which  case  other  States  lie 
between  them.  What  is  commerce  "  among"  them  ;  and  how  is  it 
to  be  conducted  ?  Can  a  trading  expedition  between  two  adjoining 
States,  commence  and  terminate  outside  of  each  ?  And  if  the  trad- 
ing intercourse  be  between  two  States  remote  from  each  other,  must 
it  not  commence  in  one,  terminate  in  the  other,  and  probably  pass 
through  a  third  ?  Commerce  among  the  States,  must,  of  necessity, 
be  conmierce  with  the  States.  In  the  regulation  of  trade  with  the 
Indian  tribes,  the  action  of  the  law,  especially  when  the  constitution 
was  made,  was  chiefly  within  a  State.  The  power  of  congress,  then, 
whatever  it  may  be,  must  be  exercised  within  the  territorial  jurisdic- 
tion of  the  several  States.  The  sense  of  the  nation  on  this  subject, 
is  unequivocally  manifested  by  the  provisions  made  in  the  laws  for 
transporting  goods,  by  land,  between  Baltimore  and  Providence,  be- 
tween New  York  and  Philadelphia,  and  between  Philadelphia  and 
Baltimore. 

We  are  now  arrived  at  the  inquiry  —  what  is  this  power? 
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It  is  the  power  to  regulate ;  that  is,  to  prescribe  the  rule  by  which 
commerce  is  to  be  governed.  This  power,  like  all  others  vested  in 
congress,  is  complete  in  itself,  may  be  exercised  to  its  utmost  extent, 
and  acknowledges  no  limitations  other  than  are  prescribed  in  the 
constitution.  These  are  expressed  in  plain  terms,  and  do 
not  aifect  the  *  questions  which  arise  in  this  case,  or  which  [  *  197  ] 
have  been  discussed  at  the  bar.  If,  as  has  always  been 
understood,  the  sovereignty  of  congress,  though  limited  to  specified 
objects  is  plenary  as  to  those  objects,  the  power  over  commerce  with 
foreign  nations,  and  among  the  several  States,  is  vested  in  congress 
as  absolutely  as  it  would  be  in  a  single  government,  having  in  its 
constitution  the  same  restrictions  on  the  exercise  of  the  power  as  are 
found  in  the  constitution  of  the  United  States.  The  wisdom  and 
the  discretion  of  congress,  their  identity  with  the  people,  and  the  in- 
fluence which  their  constituents  possess  at  elections,  are,  in  this,  as 
in  many  other  instances,  as  that,  for  example,  of  declaring  war,  the 
sole  restraints  on  which  they  have  relied,  to  secure  them  from  its 
abuse.  They  are  the  restraints  on  which  the  people  must  often  rely 
Bolely,  in  all  representative  governments. 

The  power  of  congress,  then,  comprehends  navigation  within  the 
limits  of  every  State  in  the  Union,  so  far  as  that  navigation  may  be, 
in  any  manner,  connected  with  "  commerce  with  foreign  nations,  or 
among  the  several  States,  or  with  the  Indian  tribes."  It  may,  of  conse- 
quence, pass  the  jurisdictional  line  of  New  York,  and  act  upon  the  very 
waters  to  which  the  prohibition  now  under  consideration  applies. 

But  it  has  been  urged  with  great  earnestness  that,  although  the 
power  of  congress  to  regulate  commerce  with  foreign  nations,  and 
among  the  several  States,  be  coextensive  with  the  subject  itself,  and 
have  no  other  limits  than  are  prescribed  in  the  constitution, 
yet  the  States  may  severally  *  exercise  the  same  power,  [  *  198  ] 
within  their  respective  jurisdictions.  In  support  of  this 
argument,  it  is  said  that  they  possessed  it  as  an  inseparable  attribute 
of  sovereignty,  before  the  formation  of  the  constitution,  and  still  re- 
tain it,  except  so  far  as  they  have  surrendered  it  by  that  instrument ; 
that  this  principle  results  from  the  nature  of  the  government,  and  is 
secured  by  the  tenth  amendment ;  that  an  affirmative  grant  of  power 
is  not  exclusive,  unless  in  its  own  nature  it  be  such  that  the  continued 
exercise  of  it  by  the  former  possessor  is  inconsistent  with  the  grant, 
and  that  this  is  not  of  that  description. 

The  appellant,  conceding  these  postulates,  except  the  last,  con- 
tends that  full  power  to  regulate  a  particular  subject,  implies  the 
whole  power,  and  leaves  no  residmim ;  that  a  grant  of  the  whole  ie 
incompatible  with  the  existence  of  a  right  in  another  to  any  part  of 
it 
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Both  parties  have  appealed  to  the  constitution,  to  legislative  acts, 
and  judicial  decisions;  and  have  drawn  arguments  &om  all  these 
sources,  to  support  and  illustrate  the  propositions  they  respectively 
maintain. 

The  grant  of  the  power  to  lay  and  collect  taxes  is,  like  the  power  to 
regulate  commerce,  made  in  general  terms,  and  has  never  been  under- 
stood to  interfere  with  the  exercise  of  the  same  power  by  the  States ; 
and  hence  has  been  drawn  an  argument  which  has  been  applied  to 
the  question  under  consideration.  But  the  two  grants  are  not,  it  is 
conceived,  similar  in  their  terms  or  their  nature.  Although 
^  *  199  ]  many  of  the  powers  formerly  *  exercised  by  the  States  are 
transferred  to  the  government  of  the  Union,  yet  the  State 
governments  remain,  and  constitute  a  most  important  part  of  our 
system.  .  The  power  of  taxation  is  indispensable  to  their  existence, 
and  is  a  power  which,  in  its  own  nature,  is  capable  of  residing  in,  and 
being  exercised  by,  different  authorities  at  the  same  time.  We  are 
accustomed  to  see  it  placed,  for  different  purposes,  in  different  hands. 
Taxation  is  the  simple  operation  of  taking  small  portions  from  a 
perpetually  accumulating  mass,  susceptible  of  almost  infinite  division ; 
and  a  power  in  one  to  take  what  is  necessary  for  certain  purposes,  is 
not,  in  its  nature,  incompatible  with  a  power  in  another  to  take  what 
is  necessary  for  other  purposes.  Congress  is  authorized  to  lay  and 
collect  taxes,  &X5.,  to  pay  the  debts,  and  provide  for  the  common  de- 
fence and  general  welfare,  of  the  United  States.  This  does  not 
interfere  with  the  power  of  the  States  to  tax  for  the  support  of  their 
own  governments ;  nor  is  the  exercise  of  that  power  by  the  States, 
an  exercise  of  any  portion  of  the  power  that  is  granted  to  the  United 
States.  In  imposing  taxes  for  State  purposes,  they  are  not  doing 
what  congress  is  empowered  to  do.  Congress  is  not  empowered  to  tax 
for  those  purposes  which  are  within  the  exclusive  province  of  the 
States.  When,  then,  each  government  exercises  the  power  of  taxa- 
tion, neither  is  exercising  the  power  of  the  other.  But,  when  a  State 
proceeds  to  regulate  commerce  with  foreign  nations,  or  among  the  sev- 
eral States,  it  is  exercising  the  very  power  that  is  granted  to 
[  *  200  ]  congress,  *  and  is  doing  the  very  thing  which  congress  is 
authorized  to  do.  There  is  no  analogy,  then,  between  the 
power  of  taxation  and  the  power  of  regulating  commerce. 

In  discussing  the  question  whether  this  power  is  still  in  the  States, 
in  the  case  under  consideration,  we  may  dismiss  from  it  the  inquiry, 
whether  it  is  surrendered  by  the  mere  grant  to  congress,  or  is  retained 
until  congress  shall  exercise  the  power.  We  may  dismiss  that  in- 
quiry because  it  has  been  exercised,  and  the  regulations  which  con- 
gress deemed  it  proper  to  make,  are  now  in  full  operation.     The 
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Bole  question  is,  can  a  State  regulate  commerce  with  foreign  nations 
and  among  the  States,  while  congress  is  regulating  it  ? 

The  counsel  for  the  respondent  answer  this  question  in  the  affirm- 
ative, and  rely  very  much  on  the  restrictions  in  the  10th  section  as  sup- 
porting their  opinion.  They  say,  very  truly,  that  limitations  of  a  power 
furnish  a  strong  argument  in  favor  of  the  existence  of  that  power,  and 
that  the  section  which  prohibits  the  States  from  laying  duties  on  im- 
ports or  exports,  proves  that  this  power  might  have  been  exercised, 
had  it  not  been  expressly  forbidden ;  and,  consequently,  that  any  other 
commercial  regulation  not  expressly  forbidden,  to  which  the  originsd 
power  of  the  State  was  competent,  may  still  be  made. 

That  this  restriction  shows  the  opinion  of  the  convention,  that  a 
State  might  ynpose  duties  on  exports  and  imports  if  not  expressly 
forbidden  will  be  conceded ;  but  that  it  follows  as  a  conse- 
quence, *  from  this  concession,  that  a  State  may  regulate  [  *  201  ] 
commerce  with  foreign  nations  and  among  the  States,  can- 
not be  admitted. 

We  must  first  determine  whether  the  act  of  laying  "  duties  or 
imposts  on  imports  or  exports,"  is  considered  in  the  constitution  as  a 
branch  of  the  taxing  power,  or  of  the  power  to  regulate  commerce. 
We  think  it  very  dear,  that  it  is  considered  as  a  branch  of  the  tax- 
ing power.  It  is  so  treated  in  the  first  clause  of  the  8th  section : 
•*  Congress  shall  have  power  to  lay  and  collect  taxes,  duties,  imposts, 
and  excises  ; "  and  before  commerce  is  mentioned,  the  rule  by  which 
the  exercise  of  this  power  must  be  governed  is  declared.  It  is,  that 
all  duties,  imposts,  and  excises,  shall  be  uniform.  In  a  separate 
dause  of  the  enumeration,  the  power  to  regulate  commerce  is  given, 
as  being  entirely  distinct  from  the  right  to  levy  taxes  and  imposts, 
and  as  being  a  new  power  not  before  conferred.  The  constitution, 
then,  considers  these  powers  as  substantive,  and  distinct  from  each 
other;  and  so  places  them  in  the  enumeration  it  contains.  The 
power  of  imposing  duties  on  imports  is  classed  with  the  power  to 
levy  taxes,  and  that  seems  to  be  its  natural  place.  But  the  power  to 
levy  taxes  could  never  be  considered  as  abridging  the  right  of  the 
States  on  that  subject ;  and  they  might,  consequently,  have  exercised 
it  by  levying  duties  on  imports  or  exports,  had  the  constitution  con- 
tained no  prohibition  on  this  subject.  This  prohibition,  then,  is  an 
exception  from  the  acknowledged  power  of  the  States  to 
•levy  taxes,  not  from  the  questionable  power  to  regulate  [  *202  ] 
commerce. 

"  A  duty  of  tonnage  "  is  as  much  a  tax  as  a  duty  on  imports  or 
exports ;  and  the  reason  which  induced  the  prohibition  of  those  taxes 
extends  to  this  also.     This  tax  may  be  imposed  by  a  State  with  the 
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consent  of  congress ;  and  it  may  be  admitted  that  congress  cannot 
give  a  right  to  a  State  in  virtue  of  its  own  powers.  But  a  duty  of 
tonnage  being  part  of  the  power  of  imposing  taxes,  its  prohibition 
may  certainly  be  made  to  depend  on  congress,  without  affording  any 
implication  respecting  a  power  to  regulate  commerce.  It  is  true  that 
duties  may  often  be,  and  in  fact  often  are,  imposed  on  tonnage,  with 
a  view  to  the  regulation  of  commerce ;  but  they  may  be  also  im- 
posed with  a  view  to  revenue ;  and  it  was,  therefore,  a  prudent  pre- 
caution to  prohibit  the  States  from  exercising  this  power.  The 
idea  that  the  same  measure  might,  according  to  circumstances,  be 
arranged  with  different  classes  of  power,  was  no  novelty  to  the 
framers  of  our  constitution*  Those  illustrious  statesmen  and  patriots 
had  been,  many  of  them,  deeply  engaged  in  the  discussions  which 
preceded  the  war  of  our  Revolution,  and  all  of  them  were  well  read 
in  those  discussions.  The  right  to  regulate  commerce,  even  by  the 
imposition  of  duties,  was  not  controverted ;  but  the  right  to  impose 
a  duty  for  the  purpose  of  revenue,  produced  a  war  as  important,  per- 
haps, in  its  consequences  to  the  human  race,  as  any  the  world  has 

ever  witnessed. 
[  *  203  ]      These  restrictions,  then,  are  on  the  taxing  power,  *  not  on 
that  to  regulate  commerce ;  and  presuppose  the  existence 
of  that  which  they  restrain,  not  of  that  which  they  do  not  purport  to 
restrain. 

But  the  inspection  laws  are  said  to  be  regulations  of  commerce, 
and  are  certainly  recognized  in  the  constitution  as  being  passed  in 
the  exercise  of  a  power  remaining  with  the  States. 

That  inspection  laws  may  have  a  remote  and  considerable  in- 
fluence on  commerce  will  not  be  denied ;  but  that  a  power  to  regu- 
late commerce  is  the  source  from  which  the  right  to  pass  them  is 
derived,  cannot  be  admitted.  The  object  of  inspection  laws  is  to 
improve  the  quality  of  articles  produced  by  the  labor  of  a  country ; 
to  fit  them  for  exportation  ;  or  it  may  be,  for  domestic  use.  They 
act  upon  the  subject  before  it  becomes  an  article  of  foreign  com- 
merce, or  of  commerce  among  the  States,  and  prepare  it  for  that 
purpose.  They  form  a  portion  of  that  immense  mass  of  legislation, 
which. embraces  every  thing  within  the  territory  of  a  State,  not  sur- 
rendered to  a  general  government ;  all  which  can  be  most  advan- 
tageously exercised  by  the  States  themselves.  Inspection  laws, 
quarantine  laws,  health  laws  of  every  description,  as  well  as  laws 
for  regulating  the  internal  commerce  of  a  State,  and  those  which 
respect  turnpike  roads,  ferries,  &c.,  are  component  parts  of  this 
mass. 

No  direct  general  power  over  these  objects  is  granted  to  congress ; 
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and,  conBequently,  they  remain  sabject  to  state  legislation.  If  the 
legislative  power  of  the  Union  can  reach  them,  it  must  be 
for  national  purposes ;  it  must  be  where  the  *  power  is  ex-  [  *204  ] 
pressly  given  for  a  special  purpose,  or  is  clearly  incidental 
to  some  power  which  is  expressly  given.  It  is  obvious  that  the 
government  of  the  Union,  in  the  exercise  of  its  express  powers,  that, 
for  example,  of  regulating  commerce  with  foreign  nations  and  among 
the  States,  may  use  means  that  may  also  be  employed  by  a  State, 
in  the  exercise  of  its  acknowledged  powers ;  that,  for  example,  of  reg- 
ulating commerce  within  the  State.  If  congress  license  vessels  to 
sail  from  one  port  to  another  in  the  same  State,  the  act  is  supposed 
to  be,  necessarily,  incidental  to  the  power  expressly  granted  to  con- 
gress, and  implies  no  claim  of  a  direct  power  to  regulate  the  purely 
internal  commerce  of  a  State,  or  to  act  directly  on  its  system  of  po- 
lice. So  if  a  State,  in  passing  laws  on  subjects  acknowledged  t^  be 
within  its  control,  and  with  a  view  to  those  subjects,  shall  adopt  a 
measure  of  the  same  character  with  one  which  congress  may  adopt, 
it  does  not  derive  its  authority  from  the  particular  power  which  has 
been  granted,  but  from  some  other  which  remains  with  the  State, 
and  may  be  executed  by  the  same  means.  All  experience  shows  that 
the  same  measures,  or  measures  scarcely  distinguishable  from  each 
other,  may  flow  from  distinct  powers ;  but  this  does  not  prove  that 
the  powers  themselves  are  identical  Although  the  means  used  in 
their  execution  may  sometimes  approach  each  other  so  nearly  as  to 
be  confounded,  there  are  other  situations  in  which  they  are  suffi- 
cientiy  distinct  to  establish  their  individuality. 

In  our  complex  system,  presenting  the  rare  and  difficult 
scheme  of  one  general  government,  whose  *  action  extends  [  •205  ] 
over  the  wdole,  but  which  possesses  only  certain  enumerat- 
ed powers ;  and  of  numerous  state  governments,  which  retain  and 
exercise  all  powers  not  delegated  to  the  Union,  contests  respecting 
power  must  arise.  Were  it  even  otherwise,  the  measures  taken  by 
the  respective  governments  to  execute  their  acknowledged  powers, 
would  often  be  of  the  same  description,  and  might,  sometimes,  inter- 
fere. This,  however,  does  not  prove  that  the  one  is  exercising,  or 
has  a  right  to  exercise,  the  powers  of  the  other. 

The  acts  of  congress,  passed  in  1796,  and  1799,^  empowering  €md 
directing  the  officers  of  the  general  government  to  conform  to,  and 
assist  in  the  execution  of  the  quarantine  and  health  laws  of  a  State, 
proceed,  it  is  said,  upon  the  idea  that  these  laws  are  constitutional. 
It  is  undoubtedly  true  that  they  do  proceed  upon  that  idea ;  and 
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the  constitutionality  of  such  laws  has  never,  so  far  as  we  are  informed, 
been  denied  But  they  do  not  imply  an  acknowledgment  that  a 
State  may  rightfully  regulate  commerce  with  foreign  nations,  or 
among  the  States ;  for  they  do  not  imply  that  such  laws  are  an 
exercise  of  that  power,  or  enacted  with  a  view  to  it  On  the  con- 
trary, they  are  treated  as  quarantine  and  health  laws,  are  so  denom- 
inated in  the  acts  of  congress,  and  are  considered  as  flowing  &om 
the  acknowledged  power  of  a  State,  to  provide  for  the  health  of  its 
citizens.  But  as  it  was  apparent  that  some  of  the  provisions  made 
for  this  purpose,  and  in  virtue  of  this  power,  might  inter- 
[  •  206  ]  fere  *  with,  and  be  affected  by  the  laws  of  the  United  States, 
made  for  the  regulation  of  commerce,  congress,  in  that  spirit 
of  harmony  and  conciliation,  which  ought  always  to  characterize  the 
conduct  of  governments  standing  in  the  relation  which  that  of  the 
Uny)n  and  those  of  the  States  bear  to  each  other,  has  directed  its 
officers  to  aid  in  the  execution  of  these  laws;  and  has,  in  some 
measure,  adapted  its  own  legislation  to  this  object,  by  making  pro- 
visions in  aid  of  those  of  the  States.  But  in  making  these  provisions 
the  opinion  is  unequivocally  manifested,  that  congress  may  control 
the  state  laws,  so  far  as  it  may  be  necessary  to  control  them,  for  the 
regulation  of  commerce. 

The  act  passed  in  1803,^  prohibiting  the  importation  of  slaves  into 
any  State  which  shall  itself  prohibit  their  importation,  implies,  it  is 
said,  an  admission,  that  the  States  possessed  the  power  to  exclude 
or  admit  them  ;  from  which  it  is  inferred  that  they  possess  the  same 
power  with  respect  to  other  articles* 

If  this  inference  were  correct ;  if  this  power  was  exercised,  not 
under  any  particular  clause  in  the  constitution,  but  in  virtue  of  a 
general  right  over  the  subject  of  commerce,  to  exist  as  long  as  the 
constitution  itself,  it  might  now  be  exercised.  Any  State  might  now 
import  AMcan  slaves  into  its  own  territory.  But  it  is  obvious  that 
the  power  of  the  States  over  this  subject,  previous  to  the 
[  •  207  ]  year  1808,  constitutes  an  exception  to  the  power  of  *  con- 
gress to  regulate  commerce,  and  the  exception  is  expressed 
in  such  words  as  to  manifest  clearly  the  intention  to  continue  the 
preexisting  right  of  the  States  to  admit  or  exclude  for  a  limited 
period.  The  words  are,  "  the  migration  or  importation  of  such  per- 
sons as  any  of  the  States  now  existing,  shall  think  proper  to  admit, 
shall  not  be  prohibited  by  the  congress  prior  to  the  year  1808."  The 
whole  object  of  the  exception  is,  to  preserve  the  power  to  those 
States  which  might  be  disposed  to  exercise  it;  and  its  language 

1  3  Stats,  at  Large,  p.  529. 


\ 


FEBRUARY  TERM,  1824  15 

Gibbons  v.  Ogden.    9  W. 

seems  to  the  court  to  convey  this  idea  unequivocally.  The  posses- 
sion of  this  particular  power  then,  during  the  time  limited  in  the 
constitution,  cannot  be  admitted  to  prove  the  possession  of  any  other 
similar  power. 

It  has  been  said  that  the  act  of  August  7, 1789,^  acknowledges  a 
concurrent  power  in  the  States  to  regulate  the  conduct  of  pilots,  and 
hence  is  inferred  an  admission  of  their  concurrent  right  with  congress 
to  regulate  commerce  with  foreign  nations,  and  amongst  the  States. 
But  this  inference  is  not,  we  think,  justified  by  the  fact. 

Although  congress  cannot  enable  a  State  to  legislate,  congress 
may  adopt  the  provisions  of  a  State  on  any  subject  When  the 
government  of  the  Union  was  brought  into  existence,  it  found  a  sys- 
tem for  the  regulation  of  its  pilots  in  full  force  in  every  State.  The 
act  which  has  been  mentioned,  adopts  this  system,  and  gives  it  the 
same  validity  as  if  its  provisions  had  been  specially  made  by.  con- 
gress. But  the  act,  it  may  be  said,  is  prospective  also,  and 
the  adoption  of  laws  to  be  made  'in  future,  presupposes  [  '208  ] 
the  right  in  the  maker' to  legislate  on  the  subject. 

The  act  unquestionably  manifests  an  intention  to  leave  this  sub- 
ject entirely  to  the  States,  until  congress  should  think  proper  to 
interpose ;  but  the  very  enactment  of  such  a  law  indicates  an  opinion 
that  it  was  necessary ;  that  the  existing  system  would  not  be  appli- 
cable to  the  new  state  of  things,  unless  expressly  applied  to  it  by 
congress.  But  this  section  is  confined  to  pilots  within  the  ''  bays, 
inlets,  rivers,  harbors,  and  ports  of  the  United  States,"  which  are,  of 
course,  in  whole  or  in  part,  also  within  the  limits  of  some  particular 
State.  The  acknowledged  power  of  a  State  to  regulate  its  police, 
its  domestic  trade,  and  to  govern  its  own  citizens,  may  enable  it  to 
legislate. on  this  subject,  to  a  considerable  extent;  and  the  adoption  ^^ 
of  its  system  by  congress,  and  the  application  of  it  to  the  whole  sub-  '  *  > 
ject  of  commerce,  does  not  seem  to  the  court  to  imply  a  right  in  the 
States  so  to  apply  it  of  their  own  authority.  But  the  adoption  of 
the  state  system  being  temporary,  being  only  "  until  further  legis- 
lative provision  shall  be  made  by  congress,"  shows,  conclusively,  an 
opinion  that  congress  could  control  the  whole  subject,  and  might 
adopt  the  system  of  the  States,  or  provide  one  of  its  own. 

A  State,  it  is  said,  or  even  a  private  citizen,  may  construct  light- 
houses.    But  gentlemen  must  be  aware  that,  if  this  proves  a  power 
in  a  State  to  regulate  commerce,  it  proves  that  the  same  power  is  in 
the  eitizeUi     States,  or  individuals  who  own  lands,  may,  if 
not  forbidden  by  law,  *  erect  on  those  lands  what  buildings  [  *  209  ] 
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they  please ;  but  this  power  is  entirely  distinct  from  that  of  regulating 
commerce,  and  may,  we  presume,  be  restrained,  if  exercised  so  as  to 
produce  a  public  mischiefl 

These  acts  were  cited  at  the  bar  for  the  purpose  of  showing  an 
opinion  in  congress  that  the  States  possess,  concurrently  with  the 
legislature  of  the  Union,  the  power  to  regulate  commerce  with  for- 
eign nations  and  among  the  States.  Upon  reviewing  them,  we  think 
they  do  not  establish  the  proposition  they  were  intended  to  prove. 
They  show  the  opinion  that  tiie  States  retain  powers  enabling  them 
to  pass  the  laws  to  which  allusion  has  been  made,  not  that  those 
laws  proceed  from  the  particular  power  which  has  been  delegated  to 
congress. 

It  has  been  contended,  by  the  counsel  for  the  appellant,  that,  as 
the  word  to  "regulate"  implies  in  its  nature  full  power  over  the 
thing  to  be  regulated,  it  excludes,  necessarily,  the  action  of  all  others 
that  would  perform  the  same  operation  on  the  same  thing.  That 
regulation  is  designed  for  the  entire  result,  applying  to  those  parts 
which  remain  as  they  were,  as  well  as  to  those  which  are  altered.  It 
produces  a  uniform  whole,  which  is  as  much  disturbed  and  deranged 
by  changing  what  the  regulating  power  designs  to  leave  untouched, 
as  that  on  which  it  has  operated. 

There  is  great,  force  in  this  argument,  and  the  court  is  not  satisfied 
that  it  has  been  refuted. 

Since,  however,  in  exercising  the  power  of  regulating 
[  •  210  ]  their  own  purely  internal  affairs,  whether  *  of  trading  or 
police,  the  States  may  sometimes  enact  laws,  the  validity 
of  which  depends  on  their  interfering  with,  and  being  contrary  to,  an 
act  of  congress  passed  in  pursuance  of  the  constitution,  the  court 
will  enter  upon  the  inquiry,  whether  the  laws  of  New  York,  as  ex- 
pounded by  the  highest  tribunal  of  that  State,  have,  in  their  applica- 
tion to  this  case,  come  into  collision  vriih  an  act  of  congress,  and 
deprived  a  citizen  of  a  right  to  which  that  act  entitles  him.  Should 
this  collision  exist,  it  will  be  immaterial  whether  those  laws  were 
passed  in  virtue  of  a  concurrent  power  "  to  regulate  commerce  with 
foreign  nations  and  among  the  several  States,"  or,  in  virtue  of  a 
power  to  regulate  their  domestic  trade  and  police.  In  one  case  and 
the  other,  the  acts  of  New  York  must,  yield  to  the  law  of  congress ; 
and  the  decision  sustaining  the  privilege  they  confer,  against  a  right 
given  by  a  law  of  the  Union,  must  be  erroneous. 

This  opinion  has  been  frequently  expressed  in  this  court,  and  is 
founded  as  weU  on  the  nature  of  the  government  as  on  the  words  of 
the  constitution.  In  argument,  however,  it  has  been  contended  that, 
if  a  law  passed  by  a  State,  in  the  exercise  of  its  acknowledged 
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Bovereignty,  comes  into  conflict  with  a  law  passed  by  congress  in 
pursuance  of  the  constitution,  they  affect  the  subject,  and  each  other 
like  equal  opposing  powers. 

But  the  framers  of  our  constitution  foresaw  this  state  of  things^ 
and  provided  for  it  by  declaring  the  supremacy  not  only  of  itself,  but 
of  the  laws  made  in  pursuance  of  it.  The  nullity  of  any 
act,  *  inconsistent  with  the  constitution,  is  produced  by  the  [  'Sll  ] 
declaration  that  the  constitution  is  the  supreme  law.  The 
appropriate  application  of  that  part  of  the  clause  which  confers  the 
same  supremacy  on  laws  and  treaties,  is  to  such  acts  of  the  state 
legislatures  as  do  not  transcend  their  powers,  but,  though  enacted  in 
the  execution  of  acknowledged  state  powers,  interfere  with,  or  are 
contrary  to  the  laws  of  congress,  made  in  pursuance  of  the  constitu- 
tion, or  some  treaty  made  under  the  authority  of  the  United  States. 
In  every  such  case,  the  act  of  congress,  or  the  treaty,  is  supreme ; 
and  the  law  of  the  State,  though  enacted  in  the  exercise  of  powers 
not  controverted,  must  yield  to  it. 

In  pursuing  this  inquiry  at  the  bar,  it  has  been  said  that  the  con- 
stitution does  not  confer  the  right  of  intercourse  between  State  and 
State.  That  right  derives  its  source  from  those  laws  whose  authority 
is  acknowledged  by  civilized  man  throughout  the  world.  This  is 
true.  The  constitution  found  it  an  existing  right,  and  gave  to  con- 
gress the  power  to  regulate  it.  In  the  exercise  of  this  power,  con- 
gress has  passed  "  an  act  for  enrolling  or  licensing  ships  or  vessels  to 
be  employed  in  the  coasting  trade  and  fisheries,  and  for  regulating 
the  same,"  The  counsel  for  the  respondent  contend,  that  this  act 
does  not  give  the  right  to  sail  from  port  to  port,  but  confines  itself  to 
regulating  a  preexisting  right,  so  far  only  as  to  confer  certain  privi- 
leges on  enrolled  and  licensed  vessels,  in  its  exercise. 

It  will  at  once  occur  that,  when  a  legislature  *  attaches  [  *  212  ] 
certain  privileges  and  exemptions  to  the  exercise  of  a  right 
over  which  its  control  is  absolute,  the  law  must  imply  a  power  to 
exercise  the  right.  The  privileges  are  gone  if  the  right  itself  be  an- 
nihilated. It  would  be  contrary  to  all  reason,  and  to  the  course  of 
human  affairs,  to  say  that  a  State  is  unable  to  strip  a  vessel  of  the 
particular  privileges  attendant  on  the  exercise  of  a  right,  and  yet  may 
annul  the  right  itself;  that  the  State  of  New  York  cannot  prevent  an 
enrolled  and  licensed  vessel,  proceeding  from  Elizabethtown,  in  New 
Jersey,  to  New  York,  from  enjoying,  in  her  course  and  on  her  entrance 
into  port,  all  the  privileges  conferred  by  the  act  of  congress ;  but  can 
shut  her  up  in  her  own  port,  and  prohibit  altogether  her  entering  the 
waters  and  ports  of  another  State.  To  the  court  it  seems  very  clear 
that  the  whole  act  on  the  subject  ol  the  coasting  tcade,  according  to 
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those  principles  which  govern  the  construction  of  statutes,  implies, 
unequivocally,  an  authority  to  licensed  vessels  to  carry  on  the  coast- 
ing trade. 

But  we  will  proceed  briefly  to  notice  those  sections  which  bear 
more  directly  on  the  subject. 

The  first  section  declares  that  vessels  enrolled  by  virtue  of  a  pre- 
vious law,  and  certain  other  vessels,  enrolled  as  described  in  that  act, 
and  having  a  license  in  force,  as  is  by  the  act  required,  '<  and  no 
others,  shall  be  deemed  ships  or  vessels  of  the  United  States,  entitled 
to  the  privileges  of  ships  or  vessels  employed  in  the  coasting  trade." 

This  section  seems  to  the  court  to  contain  a  positive 
[  *  213  ]  enactment  that  the  vessels  it  describes  shall  *  be  entitled  to 
the  privileges  of  ships  or  vessels  employed  in  the  coasting 
trade.  These  privileges  cannot  be  separated  from  the  trade,  and  can- . 
not  be  enjoyed,  unless  the  trade  may  be  prosecuted.  The  grant  of 
the  privilege  is  an  idle,  empty  form,  conveying  nothing,  unless  it 
convey  the  right  to  which  the  privilege  is  attached,  and  in  the  exer- 
cise of  which  its  whole  value  consists.  To  construe  these  words 
otherwise  than  as  entitling  the  ships  or  vessels  described,  to  carry  on 
the  coasting  trade,  would  be,  we  think,  to  disregard  the  apparent  in- 
tent of  the  act. 

The  4th  section  directs  the  proper  officer  to  grant  to  a  vessel  quali- 
fied to  receive  it,  "  a  license  for  carrying  on  the  coasting  trade ; "  and 
prescribes  its  form.  After  reciting  the  compliance  of  the  applicant 
with  the  previous  requisites  of  the  law,  the  operative  words  of  the 
instrument  are,  "  license  is  hereby  granted  for  the  said  steam-boat 
Bellona,  to  be  employed  in  carrying  on  the  coasting  trade  for  one 
year  from  the  date  hereof,  and  no  longer." 

These  are  not  the  words  of  the  officer ;  they  are  the  words  of  the 
legislature ;  and  convey  as  explicitly  the  authority  the  act  intended 
to  give,  and  operate  bs  effectually,  as  if  they  had  been  inserted  in  any 
other  part  of  the  act,  than  in  the  license  itself. 

The  word  "license,"  means  permission,  or  authority;  and  a 
license  to  do  any  particular  thing,  is  a  permission  or  authority  to  do 
that  thing ;  and  if  granted  by  a  person  having  power  to  grant  it, 
transfers  to  the  grantee  the  right  to  do  whatever  it  purports 
[  *  214  ]  to  authorize.  It  certainly  transfers  to  *  him  all  the  right 
which  the  grantor  can  transfer,  to  do  what  is  within  the 
terms  of  the  license. 

Would  the  validity  or  effect  of  such  an  instrument  be  questioned 
by  the  respondent,  if  executed  by  persons  claiming  regularly  under 
the  laws  of  New  York  ? 

The  license  must  be  understood  to  be  what  it  purports  to  be,  a 
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legislative  authority  to  the  steam-boat  Bellona,  '<  to  be  employed  in 
carrying  on  the  coasting  trade,  for  one  year  from  this  date." 

It  has  been  denied  that  these  words  authorize  a  voyage  from  New 
Jersey  to  New  York.  It  is  true,  that  no  ports  are  specified ;  but  it  is 
equally  true,  that  the  words  used  are  perfectly  intelligible,  and  do 
confer  such  authority  as  unquestionably,  as  if  the  ports  had  been 
mentioned.  The  coasting  trade  is  a  term  well  understood.  The  law 
has  defined  it;  and  all  know  its  meaning  perfectly.  The  act 
describes,  with  great  minuteness,  the  various  operations  of  a  vessel 
engaged  in  it ;  and  it  cannot,  we  think,  be  doubted,  that  a  voyage 
from  New  Jersey  to  New  York,  is  one  of  those  operations. 

Notwithstanding  the  decided  language  of  the  license,  it  has  also 
been  maintained,  that  it  gives  no  right  to  trade ;  and  that  its  sole 
purpose  is  to  confer  the  American  character. 

The  answer  given  to  this  argument,  that  the  American  character  is 
conferred  by  the  enrolment,  and  not  by  the  license,  is,  we  think, 
founded  too  clearly  in  the  words  of  the  law,  to  require  the  support  of 
any  additional  observations.  The  enrolment  of  vessels  designed  for 
die  coasting  trade,  corresponds  precisely  with  the  registra- 
tion of  vessels  *  designed  for  the  foreign  trade,  and  requires  [  *  215  ] 
every  circumstance  which  can  constitute  the  American 
character.  The  license  can  be  granted  only  to  vessels  already 
enrolled,  if  they  be  of  the  burden  of  twenty  tons  and  upwards ;  and 
requires  no  circumstance  essential  to  the  American  character.  The 
object  of  the  license,  then,  cannot  be  to  ascertain  the  character  of  the 
vessel,  but  to  do  what  it  professes  to  do,  that  is,  to  give  permission 
to  a  vessel  already  proved  by  her  enrolment  to  be  American,  to  carry 
on  the  coasting  trade. 

But  if  the  license  be  a  permit  to  carry  on  the  coasting  trade,  the 
respondent  denies  that  these  boats  were  engaged  in  that  trade,  or  that 
the  decree  under  consideration  has  restrained  them  from  prosecuting 
it.  The  boats  of  the  appellant  were,  we  are  told,  employed  in  the 
transportation  of  passengers ;  and  this  is  no  part  of  that  commerce 
which  congress  may  regulate. 

If,  as  our  whole  course  of  legislation  on  this  subject  shows,  the 
power  of  congress  has  been  universally  understood  in  America,  to 
comprehend  navigation,  it  is  a  very  persuasive,  if  not  a  conclusive 
argument,  to  prove  that  the  construction  is  correct;  and  if  it  be 
correct,  no  clear  distinction  is  perceived  between  the  power  to  regu- 
late vessels  employed  in  transporting  men  for  hire,  and  property  for 
hire.  The  subject  is  transferred  to  congress,  and  no  exception  to  the 
grant  can  be  admitted,  which  is  not  proved  by  the  words  or  the 
nature  of  the  thing.     A  coasting  vessel  employed  in  the  transporta^ 
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tion  of  passengers,  is  as  much  a  portion  of  the  American 
[  *  216  ]  marine,  as  one  employed  *  in  the  transportation  of  a  cargo ; 

and  no  reason  is  perceived  why  such  vessel  should  be  with- 
drawn from  the  regulating  power  of  that  government,  which  has  been 
thought  best  fitted  for  the  purpose  generally.  The  provisions  of  the 
law  respecting  native  seamen,  and  respecting  ownership,  are  as 
appUcable  to  yesseU  carrying  men,  as  to  vessels  carrying  manufac 
tures ;  and  no  reason  is  perceived  why  the  power  over  the  subject 
should  not  be  placed  in  the  same  hands.  The  argument  urged  at 
the  bar,  rests  on  the  foundation  that  the  power  of  congress  does  not 
extend  to  navigation,  as  a  branch  of  commerce,  and  can  only  be 
applied  to  that  subject  incidentally  and  occasionally.  But  if  that 
foundation  be  removed,  we  must  show  some  plain,  intelligible  dis- 
tinction, supported  by  the  constitution,  or  by  reason,  for  discrimi- 
nating between  the  power  of  congress  over  vessels  employed  in 
navigating  the  same  seas.     We  can  perceive  no  such  distinction. 

If  we  refer  to  the  constitution,  the  inference  to  be  drawn  from  it  is 
rather  against  the  distinction.  The  section  which  restrains  congress 
from  prohibiting  the-migration  or  importation  of  such  persons  as  any 
of  the  States  may  think  proper  to  admit,  until  the  year  1808,  has 
always  been  considered  as  an  exception  from  the  power  to'  regulate 
commerce,  and  certainly  seems  to  class  migration  with  importation. 
Migration  applies  as  appropriately  to  voluntary,  as  importation  does 
to  involuntary,  arrivals ;  and  so  far  as  an  exception  from  a  power 

proves  its  existence,  this  section  proves  that  the  power  to 
[  *  217  ]  regulate  commerce  applies  equally  *  to  the  regulation  of 

vessels  employed  in  transporting  men,  who  pass  from  place 
to  place  voluntarily,  and  to  those  who  pass  involuntarily. 

K  the  power  reside  in  congress,  as  a  portion  of  the  general  grant  to 
regulate  commerce,  then  acts  applying  that  power  to  vessels  gener- 
ally, must  be  construed  as  comprehending  all  vessels.  K  none  appear 
to  be  excluded  by  the  language  of  the  act,  none  can  be  excluded  by 
construction.  Vessels  have  always  been  employed,  to  a  greater  or 
less  extent,  in  the  transportation  of  passengers,  and  have  never  been 
supposed  to  be,  on  that  account,  withdrawn  from  the  control  or  pro- 
tection of  congress.  Packets  which  ply  along  the  coast,  as  well  as 
those  which  make  voyages  between  Europe  and  America,  con- 
sider the  transportation  of  passengers  as  an  important  part  of  their 
business.  Yet  it  has  never  been  suspected  that  the  general  laws  of 
navigation  did  not  apply  to  them. 

The  Duty  Act,  sections  23  and  46,^  contains  provisions  respecting 
passengers,  and  shows  that  vessels  which  transport  them  have  the 

'  1  Stats,  at  Large,  644,  661. 
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same  rights,  and  must  perform  the  same  duties,  with  other  vessels. 
They  are  governed  by  the  general  laws  of  navigation. 

In  the  progress  of  things,  this  seems  to  have  grown  into  a  partic- 
ular employment,  and  to  have  attracted  the  particular  attention  of 
government.  Congress  was  no  longer  satisfied  with  comprehending 
vessels  engaged  specially  in  this  business,  within  those  provisions 
which  were  intended  for  vessels  generally ;  and  on  the  2d  of  March, 
1819,  passed  '<an  act  regulating  passenger  ships  and 
•  vessels."  ^  This  wise  and  humane  law  provides  for  the  [  *  218  ] 
safety  and  comfort  of  passengers,  and  for  the  communi- 
cation of  every  thing  concerning  them  which  may  interest  the  govern- 
ment, to  the  department  of  State,  but  makes  no  provision  concerning 
the  entry  of  the  vessel,  or  her  conduct  in  the  waters  of  the  United 
States.  This,  we  think,  shows  conclusively  the  sense  of  congress,  (if 
indeed,  any  evidence  to  that  point  could  be  required,)  that  the  pre- 
existing regulations  comprehended  passenger  ships  among  others ; 
and  in  prescribing  the  same  duties,  the  legislature  must  have  con- 
sidered them  as  possessing  the  same  rights. 

If,  then,  it  were  even  true,  that  The  Bellona  and  The  Stoudinger 
were  employed  exclusively  in  the  conveyance  of  passengers  between 
New  York  and  New  Jersey,  it  would  not  follow  that  this  occupation 
did  not  constitute  a  part  of  the  coasting  trade  of  the  United  States, 
and  was  not  protected  by  the  license  annexed  to  the  answer.  But 
we  cannot  perceive  how  the  occupation  of  these  vessels  can  be  drawn 
into  question,  in  the  case  before  the  court.  The  laws  of  New  York, 
which  grant  the  exclusive  privilege  set  up  by  the  respondent,  take  no 
notice  of  the  employment  of  vessels,  and  relate  only  to  the  principle 
by  -which  they  are  propelled.  Those  laws  do  not  inquire  whether 
vessels  are  engaged  in  transporting  men  or  merchandise,  but  whether 
they  are  moved  by  steam  or  wind.  If  by  the  former,  the  waters  of 
New  York  are  closed  against  them,  though  their  cargoes  be 
dutiable  goods,  which  the  laws  of  the  *  United  States  permit  [  *  219  ] 
them  to  enter  and  deliver  in  New  York.  If  by  the  latter, 
those  waters  are  free  to  them,  though  they  should  carry  passengers 
only.  In  conformity  with  the  law,  is  the  bill  of  the  plaintiff  in  the 
state  court  The  bill  does  not  complain  that  The  Bellona  and  The 
Stoudinger  carry  passengers,  but  that  they  are  moved  by  steam. 
This  is  the  injury  of  which  he  complains,  and  is  the  sole  injury 
against  the  continuance  of  which  he  asks  relief.  The  bill  does  not 
even  allege,  specially,  that  those  vessels  were  employed  in  the  trans- 
portation of  passengers,  but  says,  generally,  that  they  were  employed 
"in  the  transportation  of  passengers,  or  otherwise."     The  answer 

1  3  Stats,  at  Large,  488. 
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avers,  only,  that  they  were  employed  in  the  coasting  trade,  and  insists 
on  the  right  to  carry  on  any  trade  authorized  by  the  license.  No 
testimony  is  taken,  and  the  writ  of  injunction  and  decree  restrain 
these  licensed  vessels,  not  &om  carrying  passengers,  but  from  being 
moved  through  the  waters  of  New  York  by  steam,  for  any  purpose 
whatever. 

The  questions,  then,  whether  the  conveyance  of  passengers  be  a 
part  of  the  coasting  trade,  and  whether  a  vessel  can  be  protected  in 
that  occupation  by  a  coasting  license,  are  not,  and  cannot  be,  raised 
in  this  case.  The  real  and  sole  'question  seems  to  be,  whether  a 
steam  machine,  in  actual  use,  deprives  a  vessel  of  the  privileges  con- 
ferred by  a  license. 

In  considering  this  question,  the  first  idea  which  presents  itself,  is 
that  the  laws  of  congress  for  the  regulation  of  commerce, 
[  •  220  ]  do  not  look  to  the  •  principle  by  which  vessels  are  moved. 
That  subject  is  left  entirely  to  individual  discretion  ;  and, 
in  that  vast  and  complex  system  of  legislative  enactment  concerning 
it,  which  embraces  every  thing  that  the  legislature  thought  it  neces- 
sary to  notice,  there  is  not,  we  believe,  one  word  respecting  the  pecu- 
liar principle  by  which  vessels  are  propelled  through  the  water,  except 
what  may  be  found  in  a  single  act,^  granting  a  particular  privilege  to 
steam-boats.  With  this  exception,  every  act,  either  prescribing  duties, 
or  granting  privileges,  applies  to  every  vessel,  whether  navigated  by 
the  instrumentality  of  wind  or  fire,  of  sails  or  machinery.  The  whole 
weight  of  proof,  then,  is  thrown  upon  him  who  would  introduce  a 
distinction  to  which  the  words  of  the  law  give  no  countenance. 

If  a  real  difference  could  be  admitted  to  exist  between  vessels  car- 
rying  passengers  and  others,  it  has  already  been  observed  that  there 
is  no  fact  in  this  case  which  can  bring  up  that  question.  And,  if  the 
occupation  of  steam-boats  be  a  matter  of  such  general  notoriety  that 
the  court  may  be  presumed  to  know  it,  although  not  specially  in- 
formed by  the  record,  then  we  deny  that  the  transportation  of  pas- 
sengers is  their  exclusive  occupation.  It  is  a  matter  of  general 
history,  that,  in  our  western  waters,  their  principal  employment  is 
the  transportation  of  merchandise ;  and  all  know,  that  in  the  waters 
of  the  Atlantic  they  are  frequently  so  employed. 

But  all  inquiry  into  this  subject  seems  to  the  court  to  be 

[  •  221  ]  put  completely  at  rest,  by  the  act  already  *  mentioned,  enti- 

tied,  "An  act  for  the  enrolling  and  licensing  of  steam-boats." 

This  act  authorizes  a  steam-boat  employed,  or  intended  to  be  em- 
ployed, only  in  a  river  or  bay  of  the  United  States,  owned  wholly  or 
in  part  by  an  alien,  resident  within  the  United  States,  to  be  enrolled 

1 2  Stats,  at  Large,  694. 
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and  licensed  as  if  the  same  belonged  to  a  citizen  of  the  United 
States. 

This  act  demonstrates  the  opinion  of  congress,  that  steam-boats 
may  be  enrolled  and  licensed,  in  common  with  vessels  using  sails. 
They  are,  of  course,  entitled  to  the  same  privileges,  and  can  no  more 
be  restrained  from  navigating  waters,  and  entering  ports  which  are 
free  to  such  vessels,  than  if  they  were  wafted  on  their  voyage  by  the 
winds,  instead  of  being  propelled  by  the  agency  of  fire.  The  one 
element  may  be  as  legitimately  used  as  the  other,  for  every  commer- 
cial purpose  authorized  by  the  laws  of  the  Union ;  and  the  act  of  a 
State  inhibiting  the  use  of  either  to  any  vessel  having  a  license  under 
the  act  of  congress,  comes,  we  think,  in  direct  collision  with  that  act. 

As  this  decides  the  cause,  it  is  unnecessary  to  enter  in  an  examin- 
ation of  that  part  of  the  constitution  which  empowers  congress  to 
promote  the  progress  of  science  and  the  useful  arts. 

The  court  is  aware  that,  in  stating  the  train  of  reasoning  by  which 
we  have  been  conducted  to  this  result,  much  time  has  been  consumed 
in  the  attempt  to  demonstrate  propositions  which  may  have  been 
thought  axioms.  It  is  felt  that  the  tediousness  inseparable  from  the 
endeavor  to  prove  that  which  is  already  clear,  is  imputable 
to  •  a  considerable  part  of  this  opinion.  But  it  was  un-  [  *  222  ] 
avoidable.  The  conclusion  to  which  we  have  come  de- 
pends  on  a  chain  of  principles  which  it  was  necessary  to  preserve 
unbroken ;  and,  although  some  of  them  were  thought  nearly  self- 
evident,  the  magnitude  of  the  question,  the  weight  of  character  be- 
longing to  those  from  whose  judgment  we  dissent,  and  the  argument 
at  the  bar,  demanded  that  we  should  assume  nothing. 

Powerful  and  ingenious  minds,  taking  as  postulates  that  the 
powers  expressly  granted  to  the  government  of  the  Union,  are  to  be 
contracted  by  construction  into  the  narrowest  possible  compass,  and 
that  the  original  powers  of  the  States  we  retained,  if  any  possible 
construction  will  retain  them,  may,  by  a  course  of  well-digested  but 
refined  and  metaphysical  reasoning  founded  on  these  premises,  ex- 
plain away  the  constitution  of  our  country,  and  leave  it  a  magnifi- 
cent structure,  indeed,  to  look  at,  but  totally  unfit  for  use.  They 
may  so  entangle  and  perplex  the  understanding,  as  to  obscure  princi- 
ples which  were  before  thought  quite  plain,  and  induce  doubts 
where,  if  the  mind  were  to  pursue  its  own  course,  none  would  be 
perceived.  In  such  a  case,  it  is  peculiarly  necessary  to  recur  to  safe 
and  fundamental  principles  to  sustain  those  principles,  and,  when 
sustained,  to  make  them  the  tests  of  the  arguments  to  be  examined. 

Johnson,  J.     The  judgment  entered  by  the  court  in  this  cause,  ha9 
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my  entire  approbation ;  but  having  adopted  my  conclusions 
[  •  223  ]  on  views  *  of  the  subject  materially  different  from  those  of 
my  brethren,  I  feel  it  incumbent  on  me  to  exhibit  those 
views.  I  have,  also,  another  inducement;  in  questions  of  great- 
importance  and  great  delicacy,  I  feel  my  duty  to  the  public  best  dis- 
charged, by  an  effort  to  maintain  my  opinions  in  my  own  way. 

In  attempts  to  construe  the  constitution,  I  have  never  found  much 
benefit  resulting  from  the  inquiry,  whether  the  whole,  or  any  part  of 
it,  is  to  be  construed  strictly,  or  literally.  The  simple,  classical,  pre- 
cise, yet  comprehensive  language  in  which  it  is  couched,  leaves,  at 
most,  but  very  little  latitude  for  construction ;  and  when  its  intent 
and  meaning  is  discovered,  nothing  remains  but  to  execute  the  will 
of  those  who  made  it,  in  the  best  manner  to  effect  the  purposes  in- 
tended. The  great  and  paramount  purpose  was  to  unite  this  mass 
of  wealth  and  pow6r,  for  the  protection  of  the  humblest  individual ; 
his  rights,  civil  and  political,  his  interests  and  prosperity,  are  the  sole 
end  ;  the  rest  are  nothing  but  the  means.  But  the  principal  of  those 
means,  one  so  essential  as  to  approach  nearer  the  characteristics  of 
an  end,  was  the  independence  and  harmony  of  the  States,  that  they 
may  the  better  subserve  the  purposes  of  cherishing  and  protecting 
the  respective  families  of  this  great  republic. 

The  strong  sympathies,  rather  than  the  feeble  government,  which 
bound  the  States  together  during  a  common  war,  dissolved  on  the 
return  of  peace ;  and  the  very  principles  which  gave  rise  to 
[  *  224  ]  the  war  of  the  Revolution,  began  to  threaten  the  *  confeder- 
acy with  anarchy  and  ruin.  The  States  had  resisted  a  tax 
imposed  by  the  parent  State,  and  now  reluctantly  submitted  to  or 
altogether  rejected  the  moderate  demands  of  the  confederation. 
Every  one  recollects  the  painful  and  threatening  discussions  which 
arose  on  the  subject  of  the  five  per  cent.  duty.  Some  States  rejected 
it  altogether ;  others  insisted  on  collecting  it  themselves ;  scarcely 
any  acquiesced  without  reservations,  which  deprived  it  altogether  of 
the  character  of  a  national  measure ;  and  at  length,  some  repealed 
the  laws  by  which  they  had  signified  their  acquiescence. 

For  a  century  the  States  had  submitted,  with  murmurs,  to  the 
commercial  restrictions  imposed  by  the  parent  State  ;  and  now,  find- 
ing themselves  in  the  unlimited  possession  of  those  powers  over  their 
own  commerce  which  they  had  so  long  been  deprived  of  and  so 
earnestly  coveted,  that  selfish  principle  which,  well  controlled,  is  so 
salutary,  and  which,  unrestricted,  is  so  unjust  and  tyrannical,  guided 
by  inexperience  and  jealousy,  began  to  show  itself  in  iniquitous  laws 
and  impolitic  measures,  from  which  grew  up  a  conflict  of  commercial 
regulations,  destructive  to  the  harmony  of  the  States,  and  fatal  to 
their  commercial  interests  abroad. 
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This  was  the  immediate  cause  that  led  to  the  forming  of  a  con- 
vention. 

As  early  as  1778,  the  subject  had  been  pressed  upon  the  attention 
of  congress,  by  a  memorial  from  the  State  of  New  Jersey ;  and  in 
1781,  we  find  a  resolution  presented  to  that  body,  by  one 
of  •  the  most  enlightened  men  of  his  day,^  affirming  that  [  *  225  ] 
"  it  is  indispensably  necessary  that  the  United  States  in 
congress  assembled,  should  be  vested  with  a  right  of  superintending 
the  commercial  regulations  of  every  State,  that  none  may  take  place 
that  shall  be  partial  or  contrary  to  the  common  interests."  The 
resolution  of  Virginia,^  appointing  her  commissioners  to  meet  com- 
missioners from  other  States,  expresses  their  purpose  to  be,  "  to  take 
into  consideration  the  trade  of  the  United  States,  to  consider  how 
far  an  uniform  system  in  their  commercial  regulations  may  be  neces- 
sary to  their  common  interests  and  their  permanent  harmony."  And 
Mr,  Madison's  resolution,  which  led  to  that  measure,  is  introduced 
by  a  preamble  entirely  explicit  to  this  point :  "  Whereas,  the  relative 
situation  of  the  United  States  has  been  found,  on  trial,  to  require 
uniformity  in  their  commercial  regulations,  as  the  only  effectual 
policy  for  obtaining,  in  the  ports  of  foreign  nations,  a  stipulation 
of  privileges  reciprocal  to  those  enjoyed  by  the  subjects  of  such 
nations  in  the  ports  of  the  United  States,  iSor  preventing  animosi- 
ties, which  cannot  fail  to  arise  among  the  several  States,  from  the 
interference  of  partial  and  separate  regulations,"  &c.,  "  therefore, 
resolved,"  &c. 

The  history  of  the  times  will,  therefore,  sustain  the  opinion,  that 
the  grant  of  power  over  commerce,  if  intended  to  be  commensurate 
with  the  evils  existing,  and  the  purpose  of  remedying  those 
•  evils,  could  be  only  commensurate  with  the  power  of  the  [  *  226  ] 
States  over  the  subject.  And  this  opinion  is  supported  by 
a  very  remarkable  evidence  of  the  general  understanding  of  the  whole 
American  people  when  the  grant  was  'made. 

There  was  not  a  State  in  the  Union  in  which  there  did  not,  at  that 
time,  exist  a  variety  of  commercial  regulations ;  concerning  which  it 
is  too  much  to  suppose  that  the  whole  ground  covered  by  those  regu- 
lations was  immediately  assumed  by  actual  legislation,  under  the 
authority  of  the  Union.  But  where  was  the  existing  statute  on  this 
subject,  that  a  State  attempted  to  execute  ?  or  by  what  State  was  it 
ever  thought  necessary  to  repeal  those  statutes  ?  By  common  con- 
sent those  laws  dropped  lifeless  from  their  statute  books,  for  want  of 
the  sustaining  power  that  had  been  relinquished  to  congress. 


'  Dr.  Witherspoon.  9  January  21,  1 786. 
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And  the  plain  and  direct  import  of  the  words  of  the  grant  is  con- 
sistent with  this  general  understanding. 

The  words  of  the  constitution  are :  "  Congress  shall  have  power  to 
regulate  commerce  with  foreign  nations,  and  among  the  several 
States,  and  with  the  Indian  tribes." 

It  is  not  material,  in  my  view  of  the  subject,  to  inquire  whether  the 
article  a  or  the  should  be  prefixed  to  the  word  "  power."  Either,  or 
neither,  will  produce  the  same  result :  if  either,  it  is  clear  that  the 
article  the  would  be  the  proper  one,  since  the  next  preceding  grant 
of  power  is  certainly  exclusive,  to  wit :  "  to  borrow  money 
f  •  ^27  ]  on  the  credit  *  of  the  United  States."  But  mere  verbal 
criticism  I  reject. 

My  opinion  is  founded  on  the  application  of  the  words  of  the  grant 
to  the  subject  of  it. 

The  "  power  to  regulate  commerce,"  here  meant  to  be  granted,  was 
that  power  to  regulate  commerce  which  previously  existed  in  the 
States.  But  what  was  that  power  ?  The  States  were,  unquestion- 
ably, supreme ;  and  each  possessed  that  power  over  commerce  which 
is  acknowledged  to  reside  in  every  sovereign  State.  The  definition 
and  limits  of  that  power  are  to  be  sought  among  the  features  of  in- 
ternational law ;  and  as  it  was  not  only  admitted,  but  insisted  on,  by 
both  parties,  in  argument,  that,  "  unafiected  by  a  state  of  war,  by 
treaties,  or  by  municipal  regulations,  all  commerce  among  indepen- 
dent States  was  legitimate,"  there  is  no  necessity  to  appeal  to  the 
oracles  of  the  jus  commtme  for  the  correctness  of  that  doctrine.  The 
law  of  nations,  regarding  man  as  a  social  animal,  pronounces  all 
commerce  legitimate  in  a  state  of  peace,  until  prohibited  by  positive 
law.  The  power  of  a  sovereign  State  over  commerce,  therefore, 
amounts  to  nothing  more  than  a  power  to  limit  and  restrain  it  at 
pleasure.  And  since  the  power  to  prescribe  the  limits  to  its  freedom 
necessarily  implies  the  power  to  determine  what  shall  remain  unre- 
strained, it  follows  that  the  power  must  be  exclusive ;  it  can  reside 
but  in  one  potentate;  and  hence,  the  grant  of  this  power  carries 
with  it  the  whole  subject,  leaving  nothing  for  the  State  to  act 

upon. 
[  *  228  ]  And  such  has  been  the  practical  construction  of  •the  act. 
Were  every  law  on  the  subject  of  commerce  repealed  to- 
morrow, all  commerce  would  be  lawful ;  and,  in  practice,  merchants 
never  inquire  what  is  permitted,  but  what  is  forbidden  commerce. 
Of  all  the  endless  variety  of  branches  of  foreign  commerce  now  car- 
ried on  to  every  quarter  of  the  world,  I  know  of  no  one  that  is  per- 
mitted by  act  of  congress,  any  otherwise  than  by  not  being  farbidden. 
No  statute  of  the  United  States,  that  I  know  of,  was  ever  passed  to 
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pennit  a  commerce,  nnless  in  consequence  of  its  having  been  prohib- 
ited by  some  previoas  statute. 

I  speak  not  here  of  the  treaty-making  power,  for  that  is  not  exer- 
cised under  the  grant  now  under  consideration.  I  confine  my  obser- 
vation to  laws,  properly  so  called.  And  even  where  freedom  of  com- 
mercial intercourse  is  made  a  subject  of  stipulation  in  a  treaty,  it  is 
generally  with  a  view  to  the  removal  of  some  previous  restriction ;  or 
the  introduction  of  some  new  privilege,  most  frequently,  is  identified 
with  the  return  to  a  state  of  peace.  But  another  view  of  the  subject 
leads  directly  to  the  same  conclusion.  Power  to  regulate  foreign 
commerce  is  given  in  the  same  words,  and  in  the  same  breath,  as  it 
were,  with  that  over  the  commerce  of  the  States,  and  with  the  Indian 
tribes.  But  the  power  to  regulate  foreign  commerce  is  necessarily 
exclusive.  The  States  are  unknown  to  foreign  nations ;  their  sov- 
ereignty exists  only  with  relation  to  each  other,  and  the  general 
government.  Whatever  regulations  foreign  commerce  should  be 
subjected  to  in  the  ports  of  the  Union,  the  general  govern- 
ment would  be  •held  responsible  for  them;  and  all  other  [  •229  ] 
regulations  but  those  which  congress  had  imposed,  would 
be  regarded  by  foreign  nations  as  trespasses  and  violations  of  national 
faith  and  comity. 

But  the  language  which  grants  the  power  as  to  one  description  of 
commerce,  grants  it  as  to  all ;  and,  in  fact,  if  ever  the  exercise  of  a 
right,  or  acquiescence  in  a  construction,  could  be  inferred  from  con- 
temporaneous and  continued  assent,  it  is  that  of  the  exclusive  effect 
of  this  grant. 

A  right  over  the  subject  has  never  been  pretended  to  in  any  in- 
stance, except  as  incidental  to  the  exercise  of  some  other  unquestion- 
able power. 

The  present  is  an  instance  of  the  assertion  of  that  kind,  as  inci- 
dental to  a  municipal  power;  that  of  superintending  the  internal 
concerns  of  a  State,  and  particularly  of  extending  protection  and 
patronage,  in  the  shape  of  a  monopoly,  to  genius  and  enterprise. 

The  grant  to  Livingston  and  Fulton  interferes  with  the  freedom 
of  intercourse  among  the  States ;  and  on  this  principle  its  constitu- 
tionality is  contested. 

When  speaking  of  the  power  of  congress  over  navigation,  I  do  not 
regard  it  as  a  power  incidental  to  that  of  regulating  commerce  ;  I 
consider  it  as  the  thing  itself;  inseparable  from  it  as  vital  motion  is 
from  vital  existence. 

Commerce,  in  its  simplest  signification,  means  an  exchange  of 
goods;  but  in  the  advancement  of  society,  labor,  transportation, 
intelligence,  care,  and  various  mediums  of  exchange,  become  com- 
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[  •  230  ]  modities,  and  enter  into  commerce  ;  the  subject,  *  the  vehi- 
cle, the  agent,  and  their  various  operations,  become  the 
objects  of  commercial  regulation.  Ship-building,  the  carrying  trade, 
and  propagation  of  seamen,  are  such  vital  agents  of  commercial 
prosperity,  that  the  nation  which  could  not  legislate  over  these  sub- 
jects, would  not  possess  power  to  regulate  commerce. 

That  such  was  the  understanding  of  the  framers  of  the  constitution 
is  conspicuous  &om  provisions  contained  in  that  instrument. 

The  first  clause  of  the  9th  section  not  only  considers  the  right  of 
controUing  personal  ingress  or  migration,  as  implied  in  the  powers 
previously  vested  in  congress  over  commerce,  but  acknowledges  it 
as  a  legitimate  subject  of  revenue.  And,  although  the  leading  ob- 
ject of  this  section  undoubtedly  was  the  importation  of  slaves,  yet 
the  words  are  obviously  calculated  to  comprise  persons  of  all  descrip- 
tions, and  to  recognize  in  congress  a  power  to  prohibit  where  the 
States  permit,  although  they  cannot  permit  when  the  States  prohibit. 
The  treaty-making  power  undoubtedly  goes  further.  So  the  fifth 
clause  of  the  same  section  furnishes  an  exposition  of  the  sense  of  the 
convention  as  to  the  power  of  congress  over  navigation :  "  nor  shall 
vessels  bound  to  or  from  one  State,  be  obliged  to  enter,  clear,  or  pay 
duties  in  another." 

But  it  is  almost  laboring  to  prove  a  self-evident  proposition,  since 
the  sense  of  mankind,  the  practice  of  the  world,  the  contemporaneous 
assumption,  and  continued  exercise  of  the  power,  and  uni- 
[  *  231  ]  versal  acquiescence,  have  so  clearly  established  *  the  right 
of  congress  over  navigation,  and  the  transportation  of  both 
men  and  their  goods,  as  not  only  incidental  to,  but  actually  of  the 
essence  of,  the  power  to  regulate  commerce.  As  to  the  transporta- 
tion of  passengers,  and  passengers  in  a  steam-boat,  I  consider  it  as 
having  been  solemnly  recognized  by  the  State  of  New  York,  as  a 
subject  both  of  commercial  regulation  and  of  revenue.  She  has  im- 
posed a  transit  duty  upon  steam-boat  passengers  arriving  at  Albany, 
and  unless  this  be  done  in  the  exercise  of  her  control  over  personal 
intercourse  as  incident  to  internal  commerce,  I  know  not  on  what 
principle  the  individual  has  been  subjected  to  this  tax.  The  subse- 
quent imposition  upon  the  steam-boat  itself,  appears  to  be  but  a 
commutation,  and  operates  as  an  indirect  instead  of  a  direct  tax  upon 
the  same  subject.     The  passenger  pays  it  at  last. 

It  is  impossible,  with  the  views  which  I  entertain  of  the  principle 
on  which  the  commercial  privileges  of  the  people  of  the  United  States 
among  themselves  rests,  to  concur  in  the  view  which  this  court  takes» 
of  the  effect  of  the  coasting  license  in  this  cause.  I  do  not  regard  it 
as  the  foundation  of  the  right  set  up  in  behalf  of  the  appellant.     If 
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there  was  any  one  object  riding  over  every  other  in  the  adoption  of 
the  constitution,  it  was  to  keep  the  commercial  intercourse  among 
the  States  free  from  all  invidious  and  partial  restraints.  And  I  can- 
not overcome  the  conviction,  that  if  the  licensing  act  was  repealed 
to-morrow,  the  rights  of  the  appellant  to  a  reversal  of  the 
decision  complained  of,  would  be  as  *  strong  as  it  is  under  [  *  232  ] 
this  license.  One  half  the  doubts  in  life  arise  from  the  de- 
fects of  language ;  and  if  this  instrument  had  been  called  an.  exemp- 
tion instead  of  a  license,  it  would  have  given  a  better  idea  of  its 
character.  Licensing  acts,  in  fact,  in  legislation,  are  universally  re- 
straining acts ;  as,  for  example,  acts  licensing  gaming  houses,  retailers 
of  spirituous  liquors,  &c  The  act,  in  this  instance,  is  distinctly  of 
that  character,  and  forms  part  of  an  extensive  system,  the  object  of 
which  is  to  encourage  American  shipping,  and  place  thejn  on  an 
equal  footing  with  the  shipping  of  other  nations.  Almost  every 
commercial  nation  reserves  to  its  own  subjects  a  monopoly  of  its 
coasting  trade  ;  and  a  countervailing  privilege  in  favor  of  American 
shipping  is  contemplated  in  the  whole  legislation  of  the  United  States 
on  this  subject.  It  is  not  to  give  the  vessel  an  American  character, 
that  the  license  is  granted ;  that  effect  has  been  correctly  attributed 
to  the  act  of  her  enrolment.  But  it  is  to  confer  on  her  American 
privileges,  as  contradistinguished  from  foreign ;  and  to  preserve  the 
government  from  fraud  by  foreigners,  in  surreptitiously  intruding 
themselves  into  the  American  commercial  marine,  as  well  as  frauds 
upon  the  revenue  in  the  trade  coastwise,  that  this  whole  system  is 
projected.  Many  duties  and  formalities  are  necessarily  imposed  upon 
the  American  foreign  commerce,  which  would  be  burdensome  in  the 
active  coasting  trade  of  the  States,  and  can  be  .dispensed  with.  A 
higher  rate  of  tonnage  also  is  imposed,  and  this  license  entitles  the 
vessels  that  take  it  to  those  exemptions,  but  to  nothing 
more.  *  A  common  register  equally  entitles  vessels  to  carry  [  *  233  l 
on  the  coasting  trade,  although  it  does  not  exempt  them 
from  the  forms  of  foreign  commerce,  or  from  compliance  with  the 
16th  and  \7th  sections  of  the  enrolling  act.  And  even  a  foreign  ves- 
sel may  be  employed  coastwise,  upon  complying  with  the  requisi- 
tions of  the  24th  section.  I  consider  the  license,  therefore,  as  nothing 
more  than  what  it  purports  to  be,  according  to  the  1st  section  of  this 
act,  conferring  on  the  licensed  vessel  certain  privileges  in  that  trade, 
not  conferred  on  other  vessels ;  but  the  abstract  right  of  commercial 
intercourse,  stripped  of  those  privileges,  is  common  to  all. 

Yet  there  is  one  view,  in  which  the  license  may  be  allowed  con- 
siderable influence  in  sustaining  the  decision  of  this  court. 

It  has  been  contended  that  the  grants  of  power  to  the  United 

3* 
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States  over  any  subject,  do  not,  necessarily,  paralyze  the  arm  of 
the  States,  or  deprive  them  of  the  capacity  to  act  on  the  same  sub- 
ject ;  that  this  can  be  the  effect  only  of  prohibitory  provisions  in 
their  own  constitutions,  or  in  that  of  the  general  government.  The 
vis  vitcB  of  power  is  still  existing  in  the  States,  if  not  extinguished 
by  the  constitution  of  the  United  States.  That,  although  as  to  all 
those  grants  of  power  which  may  be  called  aboriginal,  with  relation 
to  the  government,  brought  into  existence  by  the  constitution,  they, 
of  course,  are  out  of  the  reach  of  State  power ;  yet,  as  to  all  conces- 
sions of  powers  which  previously  existed  in  the  States,  it 
[  *  234  ]  was  otherwise.  The  practice  of  our  government  •certainly 
has  been,  on  many  subjects,  to  occupy  so  much  only  of  the 
field  opened  to  them,  as  they  think  the  public  interests  require.  Wit- 
ness the  jurisdiction  of  the  circuit  courts,  limited  both  as  to  cases 
and  as  to  amount ;  and  various  other  instances  that  might  be  cited. 
But  the  license  furnishes  a  full  answer  to  this  objection;  for,  although 
one  grant  of  power  over  commerce,  should  not  be  deemed  a  total 
relinquishment  of  power  over  the  subject,  but  amounting  only  to  a 
power  to  assume,  still,  the  power  of  the  States  must  be  at  an  end,  so 
far  as  the  United  States  have,  by  their  legislative  act,  taken  the  sub- 
ject under  their  immediate  superintendence.  So  far  as  relates  to  the 
commerce  coastwise,  the  act  under  which  this  license  is  granted,  con- 
tains a  full  expression  of  congress  on  this  subject.  Vessels,  firom 
five  tons  upwards,  carrying  on  the  coasting  trade,  are  made  the  sub- 
ject of  regulation  by  that  act.  And  this  license  proves,  that  this 
vessel  has  complied  with  that  act,  and  been  regularly  ingrafted  into 
one  class  of  the  commercial  marine  of  the  country. 

It  remains  to  consider  the  objections  to  this  opinion,  as  presented  by 
the  counsel  for  the  appellee.  On  those  which  had  relation  to  the  par- 
ticular character  of  this  boat,  whether  as  a  steam-boat  or  a  ferry-boat, 
I  have  only  to  remark  that,  in  both  those  characters,  she  is  expressly 
recognized  as  an  object  of  the  provisions  which  relate  to  licenses. 

The  I2th  section  of  the  act  of  1793,  has  these  words :  "  That 

when  the  master  of  any  ship  or  vessel,  ferry-boats  excepted,  shall  be 

changed,  &c     And  the  act  which  exempts  licensed  steam- 

[  *  235  ]  boats  *firom  the  provisions  against  alien  interests,  shows  such 

boats  to  be  both  objects  of  the  licensing  act,  and  objects  of 

that  act,  when  employed  exclusively  within  our  bays  and  rivers. 

But  the  principal  objections  to  these  opinions  arise,  1.  From  the 
unavoidable  action  of  some  of  the  municipal  powers  of  the  States, 
upon  commercial  subjects. 

2.  From  passages  in  the  constitution,  which  are  supposed  to  imply 
a  concurrent  power  in  the  States  in  regulating  commerce. 
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It  is  no  objection  to  the  existence  of  distinct,  substantive  powers, 
that,  in  their  application,  they  bear  npon  the  same  subject.  The 
same  bale  of  goods,  the  same  cask  of  provisions,  or  the  same  ship, 
that  may  be  the  subject  of  commercial  regulation,  may  also  be  the 
vehicle  of  disease.  And  the  health  laws  that  require  them  to  be 
stopped  and  ventilated,  axe  no  more  intended  as  regulations  on  com- 
merce, than  the  laws  which  permit  their  importation,  are  intended  to 
inoculate  the  community  with  disease.  Their  different  purposes 
mark  the  distinction  between  the  powers  brought  into  action ;  and 
while  firanklv  exercised,  they  can  produce  no  serious  collision.  As  to 
laws  affecting  ferries,  turnpike  roads,  and  other  subjects  of  the  same 
class,  so  far  firom  meriting  the  epithet  of  commercial  regulations, 
they  are,  in  fact,  commercial  facUities,  for  which,  by  the  consent  of 
mankind,  a  compensation  is  paid,  upon  the  same  principle  that  the 
whole  commercial  world  subniit  to  pay  light  money  to  the  Danes. 
Inspection  laws  are  of  a  more  equivocal  nature,  and  it  is 
obvious,  that  *the  constitution  has  viewed  that  subject  with  [  *  236  ] 
much  solicitude.  But  so  far  from  sustaining  an  inference  in 
favor  of  the  power  of  the  States  over  commerce,  I  cannot  but  think 
that  the  guarded  provisions  of  the  10th  section,  on  this  subject,  fur- 
nish a  strong  argument  against  that  inference.  It  was  obvious,  that 
inspection  laws  must  combine  municipal  with  commercial  regula- 
tions ;  and,  while  the  power  over  the  subject  is  3^elded  to  the  States, 
for  obvious  reasons,  an  absolute  control  is  given  over  state  legislation 
on  the  subject,  as  far  as  that  legislation  may  be  exercised,  so  as  to 
affect  the  commerce  of  the  country.  The  inferences  to  be  correctly 
drawn  from  this  whole  article,  appear  to  m^  to  be  altogether  in  favor 
of  the  exclusive  grants  to  congress  of  power  over  commerce,  and 
the  reverse  of  that  which  the  appellee  contends  for. 

This  section  contains  the  positive  restrictions  imposed  by  the  con- 
stitution upon  state  power.  The  first  clause  of  it  specifies  those 
powers  which  the  States  are  precluded  from  exercising,  even  though 
the  congress  were  to  permit  them.  The  second,  those  which  the 
States  may  exercise  with  the  consent  of  congress.  And  here  the 
sedulous  attention  to  the  subject  of  state  exclusion  from  commercial 
power,  is  strongly  marked.  Not  satisfied  with  the  express  grant  to 
the  United  States  of  the  power  over  commerce,  this  clause  negatives 
the  exercise  of  that  power  to  the  States,  as  to  the  only  two  objects 
which  could  ever  tempt  them  to  assume  the  exercise  of  that  power, 
to  wit,  the  collection  of  a  revenue  firom  imposts  and  duties 
on  imports  and  exports ;  or  from  a  tonnage  duty.  As  'to  [  *  237  ] 
imposts  on  imports  or  exports,  such  a  revenue  might  have 
been  aimed  at  directly,  by  express  legislation,  or  indirectiy,  in  the 
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form  of  inspection  laws ;  and  it  became  necessary  to  guard  against 
both.  Hence,  first,  the  consent  of  congress  to  such  imposts  or  duties, 
is  made  necessary ;  and  as  to  inspection  laws,  it  is  limited  to  the 
minimum  of  expenses.  Then,  the  money  so  raised  shall  be  paid  into 
the  treasury  of  the  United  States,  or  may  be  sued  for,  since  it  is 
declared  to  be  for  their  use.  And,  lastly,  all  such  laws  may  be  modi- 
fied, or  repealed,  by  an  act  of  congress.  It  is  impossible  for  a  right  to 
be  more  guarded.  As  to  a  tonnage  duty,  that  could  be  recovered  in 
but  one  way ;  and  a  sum  so  raised,  being  obviously  necessary  for  the 
execution  of  health  laws,  and  other  unavoidable  port, expenses,  it 
was  intended  that  it  should  go  into  the  state  treasuries  ;  and  nothing 
more  was  required,  therefore,  than  the  consent  of  congress.  But  this 
whole  clause,  as  to  these  two  subjects,  appears  to  have  been  intro- 
duced ex  abundcmti  cautela^  to  remove  every  temptation  to  an  attempt 
to  interfere  with  the  powers  of  congress  over  commerce,  and  to  show 
how  far  congress  might  consent  to  permit  the  States  to  exercise  that 
power.  Beyond  those  limits,  even  by  the  consent  of  congress,  they 
could  not  exercise  it.  And  thus  we  have  the  whole  effect  of  the 
clause.  The  inference  which' counsel  would  deduce  from  it,  is  neither 
necessary  nor  consistent  with  the  general  purpose  of  the  clause. 

But  instances  have  been  insisted  on,  with  much  confi- 
[  •  238  ]  dence,  in  argument,  in  which,  by  municipal  •laws,  particu- 
lar regulations  respecting  their  cargoes  have  been  imposed 
upon  shipping  in  the  ports  of  the  United  States ;  and  one,  in  which 
forfeiture  was  made  the  penalty  of  disobedience. 

Until  such  laws  have  been  tested  by  exceptions  to  their  constitu- 
tionality, the  argument  certainly  wants  much  of  the  force  attributed 
to  it;  but  admitting  their  constitutionality,  they  present  only  the 
familiar  case  of  punishment  inflicted  by  both  governments  upon  the 
same  individual.  He  who  robs  the  mail,  may  also  steal  the  horse 
that  carries  it,  and  would,  unquestionably,  be  subject  to  punishment, 
at  the  same  time,  under  the  laws  of  the  State  in  which  the  crime  is 
committed,  and  under  those  of  the  United  States.  And  these  pun- 
ishments may  interfere,  and  one  render  it  impossible  to  inflict  the 
other,  and  yet  the  two  governments  would  be  acting  under  powers 
that  have  no  claim  to  identity. 

It  would  be  in  vain  to  deny  the  possibility  of  a  clashing  and  col- 
lision between  the  measures  of  the  two  governments.  The  line 
cannot  be  drawn  with  sufiicient  distinctness  between  the  municipal 
powers  of  the  one,  and  the  commercial  powers  of  the  other.  In 
some  points  they  meet  and  blend  so  as  scarcely  to  admit  of  separa- 
tion. Hitherto,  the  only  remedy  has  been  applied  which  the  case 
admits  of ;  that  of  a  frank  and  candid  cooperation  for  the  general 
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good.  Witness  the  laws  of  congress  requiring  its  officers  to  respect 
the  inspection  laws  of  the  States,  and  to  aid  in  enforcing  their  health 
laws ;  that  which  surrenders  to  the  States  the  superintend- 
ence of  pilotage,  and  the  'many  laws  passed  to  permit  a  [  *  239  ] 
tonnage  duty  to  be  levied  for  the  use  of  their  ports.  Other 
instances  could  be  cited,  abundantly  to  prove  that  collision  must  be 
sought  to  be  produced ;  and  when  it  does  arise,  the  question  must  be 
decided  how  far  the  powers  of  congress  are  adequate  to  put  it  down. 
Wherever  the  powers  of  the  respective  governments  are  frankly  exer- 
cised, with  a  distinct  view  to  the  ends  of  such  powers,  they  may  act 
upon  the  same  object,  or  use  the  same  means,  and  yet  the  powers  be 
kept  perfectly  distinct.  A  resort  to  the  same  means,  therefore,  is  no 
argument  to  prove  the  identity  of  their  respective  powers. 

I  have  not  touched  upon  the  right  of  the  States  to  grant  patents 
for  inventions  or  improvements,  generally,  because  it  does  not  neces- 
sarily arise  in  this  cause.  It  is  enough  for  all  the  purposes  of  this 
decision,  if  they  cannot  exercise  it  so  as  to  restrain  a  free  intercourse 
among  the  States. 

Decree.  This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  of  the  court  for  the  trial  of  impeachments  and  correction  of 
errors  of  the  State  of  New  York,  and  was  argued  by  counsel.  On 
consideration  whereof,  this  court  is  of  opinion,  that  the  several  licen- 
ses to  the  steam-boats  The  Stoudinger  and  The  Bellona,  to  carry  on 
the  coasting  trade,  which  are  set  up  by  the  appellant,  Thomas 
Gibbons,  in  his  answer  to  the  bill  of  the  respondent,  Aaron  Ogden, 
filed  in  the  court  of  chancery  for  the  State  of  New  York,  which  were 
granted  under  an  act  of  congress,  passed  in  pursuance  of 
the  constitution  of  the  *  United  States,  gave  full  authority  [  *  240  ] 
to  those  vessels  to  navigate  the  waters  of  the  United  States, 
by  steam  or  otherwise,  for  the  purpose  of  carrying  on  the  coasting 
trade,  any  law  of  the  State  of  New  York  to  the  contrary  notwith- 
standing ;  and  that  so  much  of  the  several  laws  of  the  State  of  New 
York,  as  prohibits  vessels  licensed  according  to  the  laws  of  the 
United  States,  from  navigating  the  waters  of  the  State  of  New  York, 
by  means  of  fire  or  steam,  is  repugnant  to  the  said  constitution,  and 
void.  This  court  is,  therefore,  of  opinion  that  the  decree  of  the 
court  of  New  York  for  the  trial  of  impeachments  and  the  correction 
of  errors,  aflirming  the  decree  of  the  chancellor  of  that  State,  which 
perpetually  enjoins  the  said  Thomas  Gibbons,  the  appellant,  from 
navigating  the  waters  of  the  State  of  New  York  with  the  steam- 
boats The  Stoudinger  and  The  Bellona,  by  steam  or  fire,  is  errone- 
ous, and  ought  to  be  reversed,  and  the  same  is  hereby  reversed  and 
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annulled :  and  this  court  doth  further  direct,  order,  and  decree,  that 
the  bill  of  the  said  Aaron  Ogden  be  dismissed,  and  the  same  is  hereby 
dismissed  accordingly. 

12  W.  419;  5  P.  1,  190;  10  P.  108;  11  P.  102,  351  ;  12  P.  72,657;  14  P.  614;  15  P.  449; 
16  P.  539;  .3  H.  212;  5  H.  278,  504,  554;  7  H.  283;  12  H.  299;  13  H,  518;  14  H.  568. 
18  H.  71;  19  H.  398;  21  H.  244,  248;  22  H.  227;  1  B.  603;  8  Wal.  409,  666,  713. 


Kirk   and   others,   Plaintiffs   in   Error,  v.    Smith,   ex.   dem.   Pbnn, 

Defendant  in  Error. 

9  W.  241. 

The  Act  of  Pennsylvania,  of  1779,  "for  vesting  the  estates  of  the  late  proprietaries  of 
Pennsylvania,  in  this  commonwealth,"  did  not  confiscate  lands  of  the  proprietaries  which 
'were  within  the  lines  of  manors;  nor  were  the  same  confiscated  by  the  act  of  1781,  for 
establishing  a  land-office ;  nor  was  the  right  of  entry,  to  enforce  the  payment  of  unpaid 
purchase-money,  taken  away  by  either  of  those  acts. 

The  statute  of  limitations  of  Pennsylvania,  of  1705,  is  inapplicable  to  an  action' of  ejectment, 
brought  to  enforce  the  unpaid  purchase-money,  for  lands  of  the  proprietaries  within  the 
manors  for  which  warrants  had  issued. 

Nor  is  the  statute  of  limitations  of  1785,  a  bar  to  such  an  action. 

Error  to  the  circuit  court  of  the  United  States  for  Pennsylvania. 
The  facta  are  sufficiently  stated  in  the  opinion  of  the  court. 

Clay  and  Webster j  for  the  plaintiffs  in  error. 

The  Attorney- General  and  Sergeant^  for  the  defendants  in  erroi. 

[  *  256  ]       *  Marshall,  C.  J.,  delivered  the  opinion  of  the  court 

This  is  a  writ  of  error  to  a  judgment  rendered  by  the 
circuit  court  for  the  district  of  Pennsylvania,  in  favor  of  Penn's  lessee, 
who  was  plaintiff  in  a  writ  of  ejectment.  The  case  depends  on  a 
bill  of  exceptions  taken  to  the  opinion  of  the  court,  expressed  in  a 
charge  to  the  jury. 

On  the  4th  of  March,  in  the  year  1681,  Charles  IL  granted  to 
William  Penn,  the  ancestor  of  the  plaintiff  in  the  circuit  court,  that 
tract  of  country  which  now  constitutes  the  State  of  Pennsylvania. 
By  this  grant,  the  property  in  the  soil  as  well  as  in  the  right  of 
government,  was  conveyed  to  William  Penn  and  his  heirs,  in  fee 
simple. 

The  grant  contains  special  powers  to  erect  manors,  and 
[  *  257  ]  to  alien  the  lands,  with  liberty  to  the  *  alienees  to  hold 
immediately  of  the  proprietor  and  his  heirs,  notwithstanding 
the  statute  of  quia  emptores.  On  the  11th  of  July,  in  the  same  year, 
William  Penn,  having  interested  many  persons  in  his  grant,  agreed 
with  the  "adveniirers  and  purchasers"  in  England,  on  "certain 
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conditions  or  concessions,"  which,  being  for  their  mutual  advantage, 
were  to  be  obligatory  in  the  future  management  of  the  property  and 
settlement  of  the  province.  The  9th  of  these  conditions  is,  that  "  in 
every  100,900  acres,  the  governor  and  proprietary,  by  lot,  reserveth 
ten  to  himself,  which  shall  lie  but  in  one  place.*' 

It  would  seem  as  if  this  article  should  be  construed  as  restraining 
the  power  of  the  proprietor.  Being  the  absolute  owner  of  the  soil,  it 
was  in  his  power,  independent  of  contract,  to  sell,  or  not  to  sell,  any 
part  of  it.  But,  as  the  value  of  the  lands  must  necessarily  depend 
on  the  progress  of  settlement,  it  was  obviously  the  interest  of  the 
great  purchasers  and  adventurers,  as  well  as  of  the  proprietor,  that 
he  should  open  the  country  generally  to  emigrants.  It  was  also  the 
interest  of  the  proprietor,  to  make  large  reservations  for  his  private 
use,  that  he  might  avail  himself  of  the  increased  value  to  be  derived 
from  settlement.  To  prevent  his  checking  the  advance  of  the  settle- 
ments by  unreasonable  reservations,  this  article  fixes  the  proportion 
of  land  which  he  may  take  out  of  the  general  stock  offered  to  the 
public.  The  great  mass  of  land  was  in  the  market,  to  be  acquired 
by  any  adventurer,  at  a  given  price ;  but  out  of  this  mass, 
'the  proprietor  reserved  for  himself  one  tenth,  to  lie  in  [•SSS] 
bodies  of  not  less  than  100,000  acres. 

The  survey  reserving  these  lands  for  his  own  use,  whether  dis- 
tinguished by  the  common  appellation  of  manor,  or  by  any  other 
name,  was  not  to  give  any  new  title  to  the  proprietor.  The  sole 
effect  was,  to  separate  the  land  so  surveyed  from  the  common  stock, 
and  to  withdraw  it  from  the  market.  The  survey  was  notice  to  all 
the  world,  that  the  land  was  not  subject  to  individual  appropria- 
tion on  the  common  terms,  but  could  be  acquired  only  by  special 
contract. 

It  was  not  the  intention,  because  it  could  not  be  the  interest  of  the 
proprietor,  to  continue  all  these  manors,  or  reserved  lands,  as  unoccu- 
pied wastes,  but  to  sell  them  at  such  advanced  price  as  the  continuing 
progress  of  settlement  and  increase  of  population  would  justify.  The 
lands  reserved,  and  the  lands  not  reserved,  belonged  equally  to  the 
l»roprietor,  and  were  equally  for  sale.  The  only  difference  between 
them  was,  that  the  lands  not  reserved  were  offered  to  the  public  at  a 
fixed  price,  while  those  which  were  reserved  could  be  acquired  only 
by  special  agreement.  This  difference  produced  the  distinction,  of 
which  we  have  heard  in  argument,  and  which  seems  to  have  been 
well  understood  in  Pennsylvania,  between  warrants  on  the  common 
terms,  and  warrants  to  agree. 

In  the  year  1762,  a  warrant  was  issued  for  the  survey  of  the  manor 
of  Springetsbury.     This  warrant  recites  a  former  survey  of  the  same 


»6  SUPREME    COURT  OF  THE   UNITED  STATES. 


Kirk  V.  Smith.    9  W. 


land,  in  1732,  as  a  manor,  states  the  general  outlines  of 
[  •  259  ]  such  former  survey,  and  directs  a  resurvey.     This  *  resurvey 

was  made,  and  returned  into  the  land-ofEce,  in  the  year 
1768,  where  it  has  remained  ever  since,  among  the  documents  of  the 
land  titles  in  Pennsylvania. 

This  resurvey  induded  the  lands  of  the  plaintiffs  in  error,  which 
were  held  under  warrants,  of  which  the  following  has  been  selected 
as  a  specimen :  — 

"  Pennsylvania^  ss. :  By  the  Proprietaries. 
"Whereas,  Bartholomew  Sesrang,  of  the  county  of  Lancaster, 
hath  requested  that  we  would  grant  him  to  take  up  two  hundred  acres 
of  land,  situate  between  Codorus  Creek  and  Little  Conewaga  Creek, 
adjoining  the  lands  of  Killian  Smith  and  Philip  Heintz,  on  the  west 
side  of  the  Susquehaimah  River,  in  the  said  county  of  Lancaster,  for 
which  he  agrees  to  pay  to  our  use  the  sum  of  fifteen  pounds  ten 
shillings,  current  money  of  this  province,  for  each  hundred  acres ; 
and  the  yearly  quitrent  of  one  hal^enny  sterling  for  every  acre 
thereof. 

"  These  are,  therefore,  to  authorize  and  require  you  to  survey,  or 
cause  to  be  surveyed,  unto  the  said  Bartholomew,  at  the  place  afore- 
said according  to  the  method  of  townships  appointed,  the  said  quan* 
tity  of  200  acres,  if  not  abeady  surveyed  or  appropriated,  and  make 
return  thereof  into  the  secretary's  office,  in  order  for  further  confirma- 
tion ;  for  which  this  shall  be  your  sufficient  warrant ;  which 
r  •  260  ]  survey,  in  case  the  said  Bartholomew  fulfil  *  the  above 
agreement  within  six  months  from  the  date  hereof,  shall  be 
valid ;  otherwise  void. 

"  Given  under  my  hand  and  seal  of  the  land-office,  by 
virtue  of  certain   powers   from  the   said  proprietaries,  at 
[  L.  s.  j    Philadelphia,  this  eighth  day  of  January,  anno  domini  one 
thousand  seven  hundred  and  forty-two. 

George  Thomas. 
"  To  Wm.  Parsons,  Surveyor'  OeneraV^ 

In  virtue  of  this  warrant,  a  survey  of  the  land  claimed  by  Caleb 
Kirk,  one  of  the  plaintiffs  in  error,  was  made  on  the  12th  of  October, 
1747,  in  favor  of  Jacob  Wagner,  the  then  holder  of  the  warrant,  by 
various  mesne  transfers.  The  title  was  regularly  deduced  by  various 
conveyances,  from  Wagner  to  Kirk,  accompanied  with  possession. 

No  grant  has  been  issued  for  the  lands.  Ten  pounds,  in  part  of 
the  consideration,  were  paid,  about  the  date  of  the  warrant,  and 
there  is  no  proof  of  the  payment  of  the  residue. 
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It  appears  to  have  been  the  common  usage,  for  the  proprietaries  to 
give  great  indulgence  to  the  purchasers  of  lands,  for  the  purchase- 
money.  Although,  by  the  terms  of  the  contract,  the  survey  was 
declared  to  be  void,  unless  the  agreement  were  fulfilled  in  six  months, 
yet  the  proprietaries  appear  not  to  have  been  in  the  practice  of  avail- 
ing themselves  of  this  condition.  Large  arrearages  of  purchase- 
money  remained  due  after  the  surveys  were  made,  which,  as  the 
grants  were  withheld,  were  debts  upon  interest,  secured  in 
the  *  best  possible  n^anner.  This  credit  was  mutually  ad-  [  *  261  ] 
vantageous.  By  accelerating  the  settlement  of  the  province, 
it  was  beneficial  to  the  proprietaries ;  and  the  purchaser  could  termi- 
nate it  whenever  it  ceased  to  be  beneficial  to  himself. 

Until  the  wax  of  our  Revolution,  this  state  of  things  appears  to 
have  continued.  The  settlements  advanced  with  great  rapidity. 
Manors  were  surveyed,  lands  were  sold,  and  large  arrearages  were 
due  for  purchases  made,  both  within  and  without  the  manors.  The 
only  distinction  appears  to  have  been  that  the  reserved  lands  were 
sold  by  special  contract,  and  the  lands  not  reserved  were  sold  at 
stated  prices. 

When  the  war  of  our  Revolution  commenced,*  the  proprietary  went 
to  Great  Britain,  and  was  consequently  to  be  considered  as  a  British 
subject,  not  as  an  American  citizen.  The  right  to  confiscate  his 
property,  or  to  leave  it  untouched,  was  in  the  government  of  Penn- 
sylvania. The  legislature  of  that  State,  for  reasons  satisfactory  to 
itself,  took  a  middle  course.  In  1779,  an  act  was  passed,  entitled 
"  An  act  for  vesting  the  estate  of  the  late  proprietaries  of  Pennsyl- 
vania in  this  commonwealth."  This  ejectment  was  brought  in  tiie 
year  1819. 

On  the  trial  of  the  cause,  the  question  whether  the  land  in  contro- 
versy was  included  within  the  lines  of  the  manor  of  Springetsbury, 
as  surveyed  under  the  warrant  of  1762,  was  left  to  the  jury,  who 
have  found  that  it  was  included  within  them.  The  opinion  of  the 
judges  who  tried  the  cause,  was,  that  if  the  land  was  within 
those  lines,  the  *  right  of  the  plaintiff  in  that  court  was  [  *  262  ] 
excepted  out  of  the  general  operation  of  the  act  of  1779, 
and  was  not  vested  in  the  commonwealth. 

To  this  opinion  an  exception  was  taken,  which  has  been  sup- 
ported in  this  court  by  arguments,  in  part,  applicable  to  warrants  of 
every  description ;  and  in  part,  to  those  only  which  were  issued  on 
the  common  terms. 

In  that  p€urt  of  the  argument  which  applies  to  all  warrants,  the 
plaintiffs  in  error  contend  that  the  5th  section  of  the  act  of  1779. 
vests  all  the  rights  of  the  proprietary  in  the  commonwealth,  with  the 
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exception  of  those  only  which  are  reserved  by  other  sections  of  the 
same  act ;  and  that  the  right  to  the  purchase-money  which  then 
remained  unpaid,  is  comprehended  within  the  general  words  of  the 
5th  section,  and  not  excepted  in  any  other  section. 

In  considering  this  argument,  it  will  be  necessary  to  examine 
the  5th  section  critically,  and  to  ascertain  its  extent  with  precision. 

It  enacts,  "  that  all  and  every  the  estate,  right,  title,  interest,  prop- 
erty, claim,  and  demand,  of  the  heirs,"  &c., "  or  others  claiming  as 
proprietaries  of  Pennsylvania,"  "to  which  they,  or  any  of  them, 
were  entitled,  or  which  to  them  were  deemed  to  belong  on  the  4th 
day  of  July,  1776,  of,  in,  or  to,  the  soil  and  land  contained  within 
the  limits  of  the  said  province,"  "  together  with  the  royalties,  fran- 
chises, lordships,  and  all  other  the  hereditaments  and  premises  com- 
prised, mentioned,  or  granted  in  the  same  charter  or  letters 
[  *  263  ]  patent  of  the  said  King  Charles  the  Second,  (except  *  as 
hereinafter  is  excepted,)  shall  be,  and  they  are  hereby  vested 
in  the  commonwealth  of  Pennsylvania." 

The  first  part  of  the  description  of  that  which  the  legislature 
intended  to  vest  in  the  commonwealth,  comprehends  all  the  rights 
of  the  proprietaries  in  the  "  soil  and  land "  of  Pennsylvania,  but 
comprehends  nothing  else.  It  would  not,  we  presume,  be  contended, 
that  this  part  of  the  description  would  embrace  the  purchase-money 
due  for  land,  if  any  such  case  existed,  which  had  been  sold  and 
conveyed  by  the  proprietary,  and  for  the  purchase-money  of  which 
a  bond  had  been  taken.  This  act  could  not,  we  presume,  be  pleaded 
in  bar  to  an  action  of  debt  on  a  bond  given  to  secure  the  payment 
of  money  due  for  land.  This  section,  at  least,  is  directed  against 
the  landed  estate  of  the  proprietary,  not  against  his  claims  for< 
money. 

If  this  first  part  of  the  description  does  not  reach  debts  on  account 
of  land  sold,  neither  does  the  second.  It  seems  almost  useless  to 
observe  that  a  debt  for  land  sold,  is  neither  "  a  royalty,  franchise, 
lordship,  or  other  hereditament ; "  and  that  it  forms  no  part  of  the 
premises  granted  in  the  charter. 

The  subsequent  part  of  the  section  vests  nothing.  It  contains 
only  a  more  ample  description  of  the  absolute  and  unqualified  man- 
ner in  which  the  property  previously  described  is  to  vest  in  the  com- 
monwealth. It  is  fi-eed  and  discharged  from  every  incumbrance, 
claim,  or  demand  whatsoever,  as  fully  as  if  the  said  char- 
[  *•  264  ]  ter,  &c.,  "  and  all  other  *  the  estate,  right,  and  title,  of  the 
said  propriet£iries,  of,  in,  and  to  the  same  premises,  were 
herein  transcribed  and  repealed." 

It  is  unnecessary  to  comment  on  the  particular  words  of  the  leg- 
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islaturey  which  are  regularly  and  technically  applicable  to  the  charter, 
because  it  is  too  obvious  for  controversy,  that  the  whole  design  and 
effect  of  the  clause  is  to  show  that  the  property  described  in  the  pre- 
ceding confiscating  clause,  is  to  vest  in  the  commonwealth,  freed 
from  every  trust,  limitation,  or  incumbrance  whatsoever.  But  the 
property  comprehended  in  the  confiscating  clause  was  land  only ; 
and  the  land  of  the  proprietaries,  together  with  the  royalties,  &c., 
annexed  to  it. 

K,  then,  the  particular  subject  of  this  controversy  be  within  the 
5th  section  of  the  act  of  1779,  it  is  because  it  is  to  be  considered  as 
land  to  which  the  proprietaries  were  entitled.  If  not  so  considered, 
the  5th  section  does  not  vest  it  in  the  commonwealth.  K  it  be  so 
considered,  the  next  inquiry  is,  whether  it  be  within  the  exceptions 
made  by  the  act 

The  8th  section  provides  and  enacts  "  that  all  and  every  the  pri- 
vate estates,  lands  and  hereditaments  of  an^  of  the  said  proprieta- 
ries, whereof  they  are  now  possessed,  qx  to  which  they  are  now 
entitled,  in  their  private  several  right  or  capacity,  by  devise,  pur- 
chase, or  descent ;  and  likewise  all  the  land  called  and  known  by  the 
name  of  *  the  proprietary  tenths,'  or  manors,  which  were  duly  sur- 
veyed and  returned  into  the  land-office,  on  or  before  the  4th 
day  of  July,  in  the  year  1776,  together  *with  the  quit  or  [*265] 
other  rents  and  arrearages  of  rents,  reserved  out  of  the  said 
proprietary  tenths  or  manors,  or  any  part  or  parts  thereof,  which 
have  been  sold,  be  confirmed,  ratified,  and  established  forever,  accord- 
ing to  such  estate  or  estates  therein,  and  under  such  limitations, 
uses,  and  trusts,  as  in  and  by  the  several  and  respective  reservations, 
grants,  and  conveyances  thereof,  are  directed  and  appointed." 

This  section  reserves  the  private  estates  of  the  proprietaries,  "  and 
likewise  all  the  lands  called  and  known  by  the  name  of  *  the  propri- ' 
etary  tenths,'  or  manors,  which  were  duly  surveyed   and   returned 
into  the  land-office,  on  or  before  the  4th  day  of  July,  in  the  year 
1776." 

That  the  manor  of  Springetsbury  was  duly  surveyed,  and  returned 
^  into  the  land-office  before  the  4th  of  July,  1776,  has  n9t  been  con- 
troverted in  this  court,  so  far  as  respects  land  not  sold  before  the 
resurvey  which  constitutes  the  question  now  under  particular  con- 
sideration ;  and  that  the  land  for  which  this  ejectment  was  brought, 
lies  within  the  survey  describing  the  external  boundaries  of  that 
manor,  is  established  by  the  verdict  of  the  jury.  The  dilemma,  then, 
presented  to  the  plaintiffs  in  error,  is  a  fair  one.  The  legislature  did 
or  did  not  consider  the  right  reserved  by  the  proprietary  to  reenter 
and  avoid  the  warrant,  or  to  regrant  the  land,  as  an  estate  or  inter- 
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est  in  the  soil,  as  land,  even  before  such  right  was  asserted.     If  it 
was  so  considered,  and,  as  land,  was  confiscated  by  the  5th  section, 

then  it  was  likewise  so  considered  in  the  8th  section  ;  and, 
[  •  266  ]  as  land,  was  excepted  and  'saved  to  the  proprietary.    If  the 

legislature  considered  this  right  merely  as  a  claim  to  money, 
secured  on  the  land,  then  it  is  not  confiscated  by  the  5th  section,  but 
remains  to  the  proprietor,  unaffected  by  it.  We  can  perceive  no 
principle  of  sound  construction,  by  which,  comparing  the  5th  and 
8th  sections  with  each  other,  the  5th  shall,  so  far  as  respects  land  in 
manors,  be  made  more  comprehensive  than  the  8th ;  no  principle  by 
which  the  confiscating  clause  shall  be  made  broader  than  the  saving 
clause. 

It  was  necessary  to  reserve  the  quitrents  expressly  in  the  8th  sec- 
tion, because  they  may,  on  fair  construction,  be  understood  to  be 
comprehended  in  the  5th  section ;  and,  consequently,  to  be  vested  in 
the  commonwealth,  if  not  expressly  excepted.  The  quitrents  would 
not,  indeed,  be  confiscate4  by  that  part  of  the  section  which  relates 
to  soil  or  land ;  but  may  very  well  pass  under  the  words  "  royalties, 
franchises,  lordships,  and  all  other  the  hereditaments  and  premises 
comprised,  mentioned,  and  granted  in  the  same  charter,  or  some  of 
them."  The  quitrent  is  an  hereditament,  reserved  under  the  very 
words  of  the  charter,  and  annexed  to  the  seignory.  It  would  not  be 
absolutely  improper  to  term  it  "  royalty,"  since  similar  reservations 
are  generally  to  be  found  in  grants  made  to  individuals  in  the  royal 
governments.  The  express  exception  of  quitrents,  therefore,  with- 
out mentioning  the  arrears  of  purchase-money,  furnish  no  argument 
in  favor  of  the  plaintiffs  in  error.     The  quitrents  were  excepted  in, 

the  8th  section,  because  they  would,  if  not  excepted,  have 
[  *  267  ]  •  been   vested  in  the   commonwealth  by   the   5th.      The 

arrears  of  purchase-money  were  not  excepted,  because  they 
did  not  pass  by  the  5th  section.  But  if  the  quitrents  were  not  com- 
prised in  the  5th  section,  they  were  abolished  in  the  9th,  and  might, 
therefore,  without  impropriety,  be  included  in  the  exception  of  the 
8th,  so  far  as  respects  manors. 

There  is  nothing  in  the  act  of  1779,  which  would  lead  to  the  opin-  ^ 
ion  that  the  legislature  was  actuated  by  a  spirit  of  hostility  against 
the  Penn  family.  No  disposition  is  shown  to  confiscate  the  debts 
generally,  which  were  due  to  that  family.  The  great  object  of  the 
act  was,  to  transfer  the  right  to  the  soil  of  Pennsylvania,  from  the 
proprietary  to  the  commonwealth.  This  was  a  great  and  a  national 
object.  It  was  of  the  more  pressing  importance  at  the  moment,  because 
no  means  existed  at  the  time  of  obtaining  titles  to  ungranted  lands, 
in  consequence  of  which,  as  the  4th  section  recites,  "  multitudes  of 
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inhabitants  were  daily  emigrating  from  the  State."  In  accomplishing 
this  great  object,  the  legislature  was  not  unmindful  of  the  ties  by 
which  Pennsylvania  had  been  fomuerly  connected  with  the  proprietor. 
In  addition  to  the  private  estates  of  the  family,  to  the  manors  act- 
ually surveyed,  and  to  the  quitrents  received  on  the  lands  sold 
within  those  manors,  £120,000  sterling  are  bestowed  on  the  family, 
among  other  considerations,  "in  remembrance  of  the  enterprising 
spirit  which  distinguished  the  founder  of  Pennsylvania."  Not  only, 
then,  is  there  nothing  in  the  act  evincing  that  vindictive,  hostile  tem- 
per, which  would  justify  the  court  in  extending  it,  by  con- 
struction, to  *  objects  not  fairly  embraced  by  its  terms,  but  [  *  268  ] 
its  whole  spirit  is  in  opposition  to  the  idea.  Taking  this 
view  of  the  subject,  we  should  be  astoni&hed,  indeed,  to  find  that  the 
same  legislature  which  left  untouched  the  accruing  quitrents  on  the 
lands  sold  within  the  manors,  as  well  as  those  which  were  in  arrear, 
should  seize  the  arrears  of  purchase-money  within  the  same  manors; 
that  the  legislature  should  spare,  so  far  as  respected  the  manors,  that 
which  partook,  in  its  nature  and  essence,  of  the  proprietary  character, 
and  should  seize  that  which  was,  in  its  essence,  private  debt,  and 
was  distinguishable  from  other  private  debts  in  nothing  but  in  the 
manner  in  which  it  was  secured. 

The  5th  and  8th  sections,  then,  leave  the  arrears  of  purchase- 
money  due  for  land  sold  within  the  manors,  precisely  in  the  situation 
in  which  the  act  found  them. 

Both  parties  have  resorted  to  the  9th  and  10th  sections  of  the  act 

The  9th  section  discharges  all  the  lands  held  under  the  late  pro- 
prietaries, not  within  the  tenths  or  manors,  from  quitrents,  or  arrear- 
ages of  quitrents,  and  arrearages  of  purchase-money.  And  the  10th 
section  provides  "  that  the  said  arrearages  of  purchase-money,  other 
than  for  lands  within  the  said  tenths  and  manors,  shall  be  accounted 
to  be  due  and  payable  to  the  commonwealth." 

No  man  who  reads  this  act,  will  be  at  a  loss  for  the  motive  which 
induced  the  draftsman  of  the  bill  to  introduce  the  9th  section.  The 
5th  and  8th  taken  together,  would  leave  all  the  lands  of 
•  Pennsylvania  still  chargeable  with  quitrents,  and  would  [  *  269  ] 
vest  those  not  within  the  manors,  in  the  commonwealth. 
It  was  the  intention  of  the  legislature  to  discharge  the  lands  not 
within  the  manors,  from  this  burden,  and  a  section  was  necessary  for 
that  purpose.  Read  the  section,  omitting  the  words  respecting  the 
purchase-money  of  lands  not  within  the  manors,  and  it  expresses, 
with  plainness  and  perspicuity,  the  idea  which  has  been  suggested. 
All  who  are  acquainted  with  our  course  of  legislation,  know  that,  after 
a  bill  has  been  framed,  and  the  language  adapted  to  its  object8« 

4* 
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amendments  are  sometimes  introduced  into  it,  in  a  late  stage  of  its 
progress,  without  being  sufficiently  cautious  to  change  the  language 
which  was  adapted  to  the  original  matter,  so  as  to  fit  it  to  the  new 
matter  contained  in  the  amendment.  This  can  alone  account  for  the 
perplexity  and  confusion  of  the  9th  and  10th  sections  of  this  act. 
The  9th  section,  which  is  so  perfectly  clear  without  the  words  respect- 
ing the  arrearages  of  purchase-money  for  lands  not  within  the  manors, 
is  so  embarrassed  and  confused  with  them,  as  to  be  scarcely  intelli- 
gible ;  and  the  whole  office  of  the  10th  section  is,  to  vest  in  the  com- 
monwealth a  part  of  that  which  the  9th  had  abolished.  Courts  must, 
however,  give  to  these  sections  that  interpretation  which  seems  best 
to  comport  with  the  intention  of  the  legislature. 

The  8th  section  had  confirmed  to  the  proprietors,  forever,  the  quit- 
rents  reserved  in  the  manors.  The  9th,  which  was  intended  to  abol- 
ish all  quitrents  on  all  other  lands,  commences  with  general 
[  •  270  ]  •  words,  which  in  themselves  would  comprehend  the  quit- 
rents  of  the  manors,  and  produce  a  conflict  between  the  two 
sections,  were  not  those  general  words  limited  and  explained  after- 
wards. But  they  are  limited  and  explained  by  the  words  "  other  than 
the  quit  or  other  rents,  reserved  within  the  proprietary  tenths,  or 
manors,  before  mentioned."  Between  the  general  words,  however, 
with  which  the  clause  commences,  and  those  words  of  limitation, 
which  have  been  just  recited,  are  introduced  the  words,  "  and  arrear- 
ages of  purchase-money  for  lands  not  within  the  tenths  or  manors 
aforesaid."  Because  the  words  of  limitation  apply  to  the  quitrents 
only,  and  not  to  the  purchase-money,  it  has  been  supposed  that  the 
purchase-money  for  lands  within,  as  well  as  without  the  manors,  has 
been  abolished,  and  that  the  concluding  words  of  the  section,  that  the 
"same  land  shall  be  held  free  and  discharged  therefrom,  forever," 
apply  to  the  purchase-money  of  lands  within  the  manors  as  well  as 
to  the  quitrents  of  lands  not  within  the  manors. 

This  construction  cannot,  we  think,  be  sustained.     The  general 
words  which  introduce  the  section,  required  the  exception  and  limita- 
tion afterwards  introduced,  so  far  as  respected  quitrents ;   but  the 
\  words  respecting  purchase-money,  contain  their  limitation  within 
themselves.     The  words  of  description   exclude  lands  within   the 
manors.     No  general  v^ords  are  applied  to  the  purchase-money,  which 
require  subsequent  explanation  or  diminution.     The  words  of  limita- 
tion too,  are,  in  themselves,  applicable  to  quitrents  only. 
[  *  271  ]  *  When,  then,  we  come  to  the  enacting  part  of  the  clause, 
which  ordains  that  the  "same  lands  and  other  heredita- 
ments, shall  be  held  firee  and  discharged  therefrom,  and  from  the  pay- 
ment thereof,  forever ;"  and  ask,  what  are  the  same  lands?  and  from 
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what  are  they  discharged  ?  the  only  answer  which  can  be  made  to 
the  question  is,  that  "the  same  lands"  are  lands  not  within  the  man- 
ors ;  and  that  the  discharge  is  "  from  all  quitrents  other  than  the  quit 
or  other  rents  reserved  within  the  proprietary  tenths  or  manors,  before 
mentioned,"  "  and  arrearages  of  purchase-money  for  lands  not  within 
the  tenths  or  manors  aforesaid,"  That  the  legislature  deemed  it 
necessary  by  one  of  these  sections,  to  take  from  the  proprietaries  the 
arrearages  of  purchase-money  not  within  the  manors,  and  by  the 
other,  to  vest  them  in  the  commonwealth,  is  proof  that  this  was  not 
done  by  the  6th. 

The  inference  to  be  drawn,  as  we  think,  from  the  9th  section,  that 
the  legislature  never  lost  sight  of  the  distinction  set  up  between  man 
ors  and  the  general  territory  of  the  commonwealth,  is  strengthened 
by  the  language  of  the  10th  section,  which  provides  and  enacts,. "  that, 
in  order  to  preserve  equality  among  the  purchasers  of  land  under  the 
said  late  proprietaries,  the  said  arrears  of  purchase-money,  other  than 
for  lands  within  the  said  tenths  and  manors,  shall  be  accounted  to  be 
due  and  payable  to  the  commonwealth." 

Now,  if  the  legislature  had  supposed  itself,  by  the  preceding  sec- 
tion, to  have  abolished  all  the  arrears  of  purchase-money 
due  from  lands  within  *  the  manors,  how  would  it  "  preserve  [  *  272  ] 
equality  among  the  purchasers,"  to  coerce  the  payment  of 
the  purchase-money  for  lands  without  the  manors,  to  the  common- 
wealth? Or,  what  motive  can  be  assigned  for  discharging  those 
within  the  manors  from  paying  for  their  lands,  and  requiring  pay- 
ment from  those  without  the  manors.  It  would  be  a  caprice  for 
which  it  would  be  impossible  to  account. 

Where  the  language  of  the  legislature  is  clear,  courts  cannot  be 
permitted  to  assume  an  intention  repugns^nt  to  that  language,  be- 
cause it  imports  what  they  think  unreasonable ;  but  words  are  not  to 
be  forced  out  of  their  natural  meaning,  to  produce  what  is  unreason- 
able, if  not  absurd. 

The  plaintiffs  in  error  also  rely  on  the  6th  section  of  the  act  estab- 
lishing a  land-office,  passed  in  1781,  as  amounting,  unequivocally,  to 
a  confiscation  of  the  rights  of  the  proprietary  in  the  land  in  contest. 

This  proposition  is  sustained,  by  applying  to  all  lands,  words  which 
are,  indeed,  general  in  themselves,  but  which  are,' obviously  enoughy 
used  by  the  legislature  with  reference  to  particular  lands,  the  right  to 
which  was  vested  in  the  commonwealth  by  the  act  of  1779. 

This  act  does  not  purport  to  be  an  act  of  confiscation,  but  an  act 
for  opening  a  land-office  for  the  lands  of  the  commonwealth.  It 
does  not  purport  to  be  an  act  of  acquisition,  but  of  disposition  of 
that  which  had  been  previously  acquired.     It  commences  with  a 
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recital,  that  "many  of  the  lands  in  the  State,  heretofore 
[  *27S  ]  taken  up,"  &c.,  •"are  yet  unpatented,  and  the  purchase- 
money,  and  arrearages  of  purchase-money,  thereon  due,  are 
vested  in  the  commonwealth  ;"  "  and  the  owners  and  holders  of  such 
rights,  since  the  shutting  up  of  the  land-office,  have  not  had  it  in  their 
power  to  pay  in  the  purchase-money  and  obtain  patents ;  for  remedy 
whereof,  be  it  enacted,  that  an  office  be  erected,"  &cc. 

The  subsequent  regulations,  then,  respecting  the  payment  of  the 
purchase-money,  were  intended  for  such  purchase-money  only  as 
was  already  vested  in  the  commonwealth ;  and  the  unpatented  lands 
referred  to,  are  those  only,  the  purchase-money  due  on  which  was 
then  vested  in  the  Commonwealth.  It  is  important,  too,  in  the  con- 
struction of  this  act,  to  recollect  that  the  framers  of  the  act  of  1779 
could  not  have  intended  any  interference,  by  means  of  a  land-office, 
Of  otherwise,  with  the  manors.  They  remained  the  property  of  the 
proprietaries,  who  were  themselves  to  receive  the  arrears  of  purchase- 
money,  and  to  complete  the  titles.  The  whole  act  being  framed  for 
the  property  of  the  commonwealth,  the  general  words  of  the  6th 
section  must  be  undei:stood  to  be  limited  to  the  subject-matter  of  the 
act ;  that  is,  to  the  property  of  the  commonwealth. 

The  act  directs  that  patents  shall  be  issued  for  lands  for  which 
the  purchase-money  shall  be  received :  and  the  16th  'section  directs 
that  the  land,  so  granted,  "  shall  be  free  and  clear  of  all  reservations 
and  restrictions,  as  to  mines,  royalties,  quitrents,  or  other- 
[  *  274  ]  wise."  Now,  the  act  of  1779  *  expressly  reserves  for  the 
proprietors  the  quitrents  within  the  manors.  This  act, 
then,  cannot  be  construed  to  authorize  the  issuing  patents  for  lands 
within  the  manors,  unless  it  be  also  construed  to  be  a  confiscation, 
by  implication,  of  property  expressly  reserved  for,  and  vested  in  indi- 
viduals, by  a  preceding  act  of  the  legislature.  This  construction,  to 
be  justified,  must  be  unavoidable. 

But  the  12th  section  appears  to  the  court  to  deserve  some  consid- 
eration. That  section  declares :  "  That  nothing  in  the  act  shall  be 
construed  to  extend  to  lands  not  granted  in  the  usual  forms  of  the 
land-office." 

There  were,  then,  lands  in  Pennsylvania,  "not  granted  in  the 
usual  forms  of  the  land-office." 

As  this  case  comes  on  after  a  general  verdict,  on  an  exception  to 
a  charge  given  by  the  court  to  the  jury,  it  is  incumbent  on  the  per- 
son taking  the  exception,  to  show  that  the  charge  is  erroneous.  If 
it  comprehended  this  act,  of  which  the  court  is  not  satisfied,  still,  it 
is  incumbent  on  the  exceptor  to  show  that  lands  within  manors  were 
"  granted  in  the  usual  fornis  of  the  land-office."  This  fact  is  not 
shown- 
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The  act  of  1783  is  obviously  limited  to  the  same  subject  to  which 
the  act  of  1781  applies.  All  arguments  founded  on  this  act  are 
liable,  too,  to  this  additional  objection.  It  was  enacted  after  the 
treaty  of-  peace,  w||en  the  power  of  the  state  legislature  over  the 
estate  of  William  Penn,  real  and  personal,  had  ceased. 

We  come  now  to  that  part  of  the  argument  which  *  ap-  [  *  275  ] 
plies  particularly  to  warrants  issued  on  the  common  terms, 
for  lands  afterwards  surveyed  as  a  manor. 

It  is  contended  by  the  plaintiffs  in  error  that  such  lands,  though 
comprehended  geographically  within  the  lines  of  a  manor,  are  not 
legally  a  part  of  it ;  and  are  not,  therefore,  either  as  to  the  land  itself, 
or  as  to  the  purchase-money,  saved  to  the  proprietaries,  under  the 
act  of  1779. 

The  reservation  in  the  8th  section  of  that  act,  is  of  '^  all  the  lands 
called  and  known  by  the  name  of  *  the  proprietary  tenths,  or  manors,' 
i^hich  were  duly  surveyed  and  returned  into  the  land*office,  on  or 
before  the  4th  day  of  July,  1776." 

It  has  not  been  suggested,  that  the  lands  which  may  happen  to 
be  held' by  common  warrants  within  a  manor,  are  distinguished  by 
a  different  appellation,  and  are  <'  not  called  and  known  by  the  gen- 
eral name  given  to  all  the  adjoining  lands  within  the  survey;"  but 
it  is  contended  that  such  are  not  brought  within  that  part  of  the 
description,  which  requires  that  they  should  be  "duly  surveyed." 
Although  lands  for  which  a  conditional  warrant  had  previously 
issued,  be,  in  fact,  surveyed  as  $i  manor,  it  is  insisted  that  such  sur- 
vey was  not  duly  made. 

This  is  giving  to  the  word  "  duly,"  a  meaning  which,  in  the  opinion 
of  the  court,  was  not  intended  by  the  legislature. 

The  act  of  1779  conferred  no  new  right  on  the  Penns,  but  leffc 
them  in  possession  of  their  preexisting  rights,  whatever  they  might 
be,  within  a  described  territory.  It  did  not  interfere  with 
any  controversy  which  might  exist  between  Penn  *  and  [  *  276  ] 
others  within  that  territory,  but  left  such  controversy  to  be 
decided  between  the  parties,  as  if  the  law  had  never  been  passed. 
The  act  is  simply  an  adjustment  between  Penn  and  the  common- 
wealth. It  refers  to  a  fact  of  public  notoriety,  as  marking  the  lines 
of  division  between  them.  That  fact  is,  a  survey,  duly  made  and 
returned  into  the  lemd-office,  before  the  4th  of  July,  1776.  The  sur- 
vey must  be  understood  as  one  entire  thing,  describing  the  particular 
tract  of  country  surveyed,  and  the  words  "  duly  made,"  mean,  made 
according  to  the  forms  prescribed  by  law  or  usage.  It  was  very  well 
known,  that,  within  these  surveys,  some  lands  were  sold,  and  some 
were  not  sold.     On  all  which  were  sold,  quitrents  were  received,  and 
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on  some  of  them  the  purchase-money  was  still  due.  With  the  land,  if 
not  sold,  with  the  quitrents  and  purchase-money,  if  sold,  the  legislature, 
as  has  been  already  shown,  declares  its  purpose  not  to  interfere.  There 
is  nothing  in  the  language,  nor  is  there  any  thing  yi  the  character  of 
the  transaction,  which  would  lead  to  the  opinion  that  the  legislature 
intended  to  discriminate  between  the  different  rights  of  the  proprie- 
taries within  the  manors.  The  hand  of  government  is  not  laid 
upon  the  manors,  and  all  the  rights  of  the  proprietaries  within  th'.se 
boundaries,  whether  to  laud,  purchase-money,  or  quitrents,  remain 
untouched.  There  can  be  no  conceivable  reason  for  supposing  that 
the  legislature  meant  to  inquire  into  the  dates  of  the  warrants  evi- 
dencing the  sale  of  lands,  while  the  right  to  sell  was  acknowledged, 
and  to  discharge  one  contract  of  sale  within  the  untouched 
[  *  277  ]  •  boundary,  while  another  remained  valid.  The  words  make 
no  such  distinction,  and  we  can  perceive  nothing  in  the 
nature  of  the  property  which  will  justify  the  court  in  making  it. 

K  we  trace  these  words,  "  manors,"  and  "  proprietary  tenths,"  to 
their  first  use,  we  shall  find  reason  to  confirm,  not  to  change,  the 
sense  in  which  we  suppose  them  to  have  been  used  in  the  act  of 
1779. 

By  the  19th  section  of  the  charter,  license  is  granted  to  William 
Penn  and  his  heirs,  "  to  erect  any  parcels  of  land,  within  the  province 
aforesaid,  into  manors."  There  is  no  restriction  on  this  power,  which 
confines  its  exercise  to  lands  which  are  vacant  at  the  time.  There 
was,  then,  no  want  of  power  in  Penn  to  comprehend  within  a  manor 
lands  which  were  actually  sold.  The  rights  of  the  purchaser,  the 
tenure  by  which  he  held  his  property,  could  not  be  changed,  nor 
would  they  be  changed,  by  including  his  land  within  the  survey  of 
a  manor. 

The  proprietary  tenths  originate  in  the  "  conditions  or  concessions 
agreed  on  between  William  Penn  and  certain  adventurers  and  pur- 
chasers, on  the  11th  of  July,  1681.  The  ninth  condition,  or  conces- 
sion, is :  "In  every  100,000  acres,  the  governor  and  proprietary,  by 
lot,  reserveth  ten  to  himself,  which  shall  lie  but  in  one  place." 

Now,  it  is  very  apparent  that,  supposing  this  stipulation  to  be  a 
fundamental  law,  and  to  enure  to  the  benefit  of  all  the  inhabitants^ 
it  can  only  restrain  the  proprietary  from  reserving  more  than  ten  out 
of  every  100,000  acres  of  land,  and  compel  him  to  lay  it 
[  •  278  ]  off  in  one  body.  If  within  any  survey  *  of  10,000  acres, 
there  should  be  some  lands  previously  granted,  the  survey 
would  certainly  not  impair  those  grants;  nor  would  those  grants 
vitiate  the  survey.  The  respective  rights  of  the  parties  would  depend 
upon  the  law,  which  would  decide  that  the  purchaser  should  hold 
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his  land,  on  complying  with  the  conditions  of  the  purchase ;  and 
that,  on  his  failing  to  comply  with  them,  the  proprietary  might  either 
indulge  him  by  giving  further  time,  or  might  reenter  and  hold  the 
land,  or  regrant  it.  In  the  event  of  reentry,  it  can  scarcely  be 
contended  that  this  land  would  not  be  considered  as  a  part  of  the 
proprietary  tenth,  provided  it  did  not  swell  the  amount  of  the  reser- 
vation beyond  the  tenth  which  might  be  legally  reserved.  The 
including  of  lands  previously  sold,  within  a  survey  of  a  reserved 
tenth,  as  it  would  give  the  proprietary  no  new  right  against  the 
purchaser,  might  sink  so  much  of  his  reservation,  but  could  produce 
no  other  question  than  might  arise  between  him  and  the  purchaser, 
respecting  the  validity  of  the  sale.  These  are  questions  with  which 
the  legislature  of  1779  manifested  no  intention  to  interfere.  It  will 
not,  we  presume,  be  doubted,  that  the  words  "manors"  and  "pro- 
prietary tenths,"  have  the  same  meaning  throughout  the  act ;  that 
they  always  designate  the  same  lands ;  that,  when  used  in  reference 
to  quitrents,  they  have  the  same  meaning  as  when  used  in  reference 
to  the  arrears  of  purchase-money. 

Now,  it  appears  firom  the  statement  of  the  testimony  made  in  the 
charge  of  the  court  to  the  jury,  which  is  the  only  regular 
information  of  the  *  evidence  given  in  the  cause,  that  an  [  *  279  ] 
agreement  was  entered  into,  in  1736,  between  the  proprie- 
tary and  a  number  of  the  inhabitants,  by  which  he  engaged  to  make 
them  titles  for  certain  specified  quantities  of  land  in  their  possession, 
on  the  common  terms.  This  agreement  is  stated  to  have  been  after- 
wards carried  into  execution.  The  contract,  as  stated,  contains 
unequivocal  proof  of  having  been  made  under  the  idea  that  the  sur- 
vey of  1722  was  valid,  that  it  related  to  lands  within  the  lines  of  that 
survey,  and  that  the  land  within  its  lines  was  considered  as  a  manor. 
That  survey  may  not  have  been  attended  with  those  circumstances 
which  would  bring  it  within  the  saving  of  the  act  of  1779,  and,  cer- 
tainly, in  this  cause,  is  not  to  be  considered  as  a  valid  survey  of  a 
manor.  It  was  nevertheless  believed,  in  1736,  by  the  parties  to  this 
contract,  to  be  a  manor ;  and  those  proceedings  which  took  place 
respecting  lands  within  it,  are,  consequently,  such  as  might  take 
place  respecting  lands  within  a  manor.  We  find  sales  of  land  made 
to  fifty-two  persons,  upon  the  common  terms,  and  grants  made  to 
them  according  to  contract.  When  the  final  survey  was  made,  com- 
prehending these  lands  as  being  part  of  the  manor  of  Springetsbury, 
were  they  less  a  part  of  that  manor  because  they  were  granted  as  a 
part  of  it  before  that  survey  was  made  ?  When,  in  1779,  the  legislature 
excepted  from  confiscation  the  quitrents  "  reserved  out  of  the  said 
proprietary  tenths  or  manors,"  is  it  credible  that  they  intended  to 
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create  a  distinction  never  beard  of  before,  between  the 
[  *  280  ]  quitrents  on  lands  lying  •within  the  lines  of  the  manor, 

and  sold  as  part  of  the  manor,  to  depend  on  the  terms  or 
the  time  of  the  grant  ? 

The  defendants  in  the  circuit  court  gave  in  evidence  fifteen  in- 
stances of  lands  lying  within  the  manor  being  settled  for  on  the 
common  terms.  Were  these  lands  excluded  from  the  manor  by 
being  so  settled  for  ?  Did  the  legislature  of  1779,  when  about  to 
save  for  the  proprietaries  the  quitrents  reserved  out  of  manors  or  pro- 
prietary tenths,  or  out  of  land  commonly  called  and  known  by  the 
name  of  manors  or  proprietary  tenths,  which  were  duly  surveyed  and 
returned  into  the  land-office,  on  or  before  the  4th  of  July,  1776,  fix 
its  mind  on  the  survey  to  which  reference  is  made,  or  on  the  dates 
and  terms  of  the  grants  made  for  lands  within  the  survey  ?  If  on 
the  survey,  then  the  language  expresses  the  intention ;  if  some  other 
distinction  was  designed,  it  is  strange  that  no  words  were  inserted 
pointing  to  such  distinction.  The  legislature  intended  to  confiscate 
the  estates  of  the  proprietaries  in  part,  and  in  part  only.  The  line 
of  partition  between  the  commonwealth  and  the  Penn  family  was 
to  be  drawn.  It  was  the  province  of  wisdom  and  of  justice  to  make 
this  line  a  plain  one.  It  was  proper  that  the  commonwealth,  and 
Penn,  and  the  people  of  Pennsylvania,  should  be  able  distinctly  to 
discern  it.  If  the  lines  of  the  manors,  as  surveyed  and  returned  in 
the  land-office,  before  the  4th  of  July,  1776,  constitute  the  dividing 

lines  between  the  parties,  they  are  plainly  and  distinctly 
[  *281  ]  drawn.     K  some  *  imaginary  distinctions  are  to  be  made 

between  the  lands  comprehended  within  those  lines^  or  the 
quitrents  reserved  on  those  which  had  been  sold,  the  whole  certainty 
of  the  division  is  lost,  unless  some  other  line,  equally  plain,  equally 
rational,  and  equally  justified  by  the  words  of  the  act,  can  be  sub- 
stituted. Is  this  practicable  in  the  case  before  the  court  ?  Exten- 
sive sales  were  made  in  a  tract  of  country,  supposed  by  the  seller 
and  the  purchaser  to  be  a  manor.  Other  sales  were  made,  containing 
in  the  contracts  no  intrinsic  evidence  that  the  parties  understood  the 
lands  to  be  within  a  manor.  The  purchase-money  in  both  cases  is 
paid,  and  deeds  are  made,  reserving  the  usual  quitrents.  To  ascer- 
tain the  real  boundaries  of  the  manor,  to  make  a  legal  survey  of  it, 
if  one  had  not  before  been  made,  a  warrant  of  resurvey  is  issued,  and 
a  survey  made  and  returned  into  the  land-office,  comprehending  both 
these  classes  of  laqds,  with  others  which  were  at  the  same  time 
vacant,  as  being  within  the  manor.  When  the  legislature  saves  to 
the  proprietaries  the  quitrents  out  of  lands  sold  within  the  manors, 
can  a  distinction  have  been  intended  between  those  lands  which 
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were  sold  as  part  of  the  manor  before,  and  those  which  were-  sold 
after  the  resurvey  ?  If  it  be  assumed,  where  the  warrants  contain 
DO  evidence  of  being  intended  for  manor  lands,  that  the  parties 
or  the  proprietaries  were  ignorant  of  their  being  comprehended 
within  a  manor,  what  difference,  in  reason,  can  this  make  ?  The 
lands  were  equally  liable  to  quitrents  in  the  one  case  and 
the  other.  They  were  equally  within  a  manor,  *  whether  [  *  282  ] 
known  or  not  known  to  be  within  it  Could  the  legislature 
have  a  motive  in  the  one  case  more  than  in  the  other  for  abolishing 
these  quitrents  ?  If  the  motive  existed,  it  would  be  shown  in  the 
language  adopted.  But  the  search  for  it  in  the  language  of  the 
legislature  would  be  as  fruitless  as  in  the  reason  of  the  case.  The 
court  cannot  set  up  this  distinction. 

If  the  word  manor,  when  used  as  describing  territory  within  which 
quitrents  are  saved,  comprehends  lands  sold  before  the  resurvey, 
then  the  same  word,  when  applied  to  the  arrears  of  purchase-money, 
retains  the  same  meaning. 

It  has  been  urged  in  argument,  that  the  legislature  intended  clearly 
to  distinguish  between  the  rights  of  Penn  as  an  individual,  and  his 
rights  as  proprietor.  The  first  were  reserved ;  the  last  were  confis- 
cated. This  distinction,  so  far  as  respects  the  subject  of  the  present 
controversy  is  not  to  be  found  in  the  law.  The  8th  section  confirms 
to  the  proprietaries  all  their  private  estates,  "  and  likewise  all  the 
lands  called  and  known  by  the  name  of  the  proprietary  tenths  or 
manors."  These  proprietary  tenths  or  manors  then,  did  not  compose 
a  part  of,  but  were  in  addition  to,  their  private  estates.  They  were 
held,  too,  by  precisely  the  same  title  by  which  other  lands  in  Pennsyl- 
vania not  sold  nor  reserved  were  held.  Nor  was  there  any  new  modi- 
fication of  that  title.  They  were  withdrawn  from  the  mass  of  prop- 
erty offered  for  sale  on  the  common  terms;  but  were  still  held  by 
Penn  solely  as  proprietor  under  the  charter.  The  quitrents, 
too,  were  clearly  an  appendage  *to  the  original  grant,  .re-  [  •283  ] 
taiued  on  the  lands  which  were  sold,  and  retained  by  Penn, 
in  his  character  as  proprietor.  Yet  these  are  expressly  saved  to  him. 
There  is,  then,  in  the  act  of  1779,  no  intention  to  make  the  private 
and  proprietary  rights  of  Penn  the  criterion  by  which  the  line  of 
partition  between  him  and  the  commonwealth  should  be  ascertained ; 
but  there  is  a  clear  intention  to  divide  his  proprietary  estate,  and  to 
make  his  surveys  of  manors  tiie  criterion  by  which  this  Une  of  par- 
tition should  be  ascertained. 

This  result  is,  we  think,  very  clearly  produced,  so  far  as  respects  the 
soil,  by  the  5th  and  8th  sections ;  and  is,  we  think,  produced  not  less 
dearly  with  respect  to  the  arrears  of  purchase-money,  by  the  9th  and 
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10th  sections.     Strike  out  those  sections,  and  there  is  nothing  in  the 
act  which  can  reach  the  arrears  of  purchase-money,  within  or  with- 
out the  manors.     They  would,  like  other  debts,  remain  the  property 
of  the  creditor.     The  9th  section  expressly  abolishes  "  the  arrearages 
of  purchase-money  for  lands  not  within  the  tenths  or  manors  afore- 
said ; "  and  if,  as  we  think,  the  tenth  or  manor  was  in  the  minds  of 
the  legislature,  described  by  a  survey  thereof,  made  according  to  law 
or  usage,  and  returned  into  the  land-office  before  the  4th  of  July, 
1776,  then  the  lands  on  which  the  arrearage  of  purchase-money  is 
claimed,  in  this  case,  are  within  one  of  the  aforesaid  tenths  or  manors. 
We  think,  then,  that  the  lands,  or  the  purchase-money, 
[  *  284  ]  which  the  plaintiffs  in  the  circuit  court  *  claim  in  this  case, 
are  not  confiscated  by  any  act  of  the  State  of  Pennsylvania. 
Before  we  take  leave  of  the  act  of  1779,  it  may  be  proper  to  in- 
quire, whether  it  has  any  operation  on  the  lands  lying  within  the 
manors,  and  which  had  been  sold,  but  not  granted,  the  terms  of  sale 
not  having  been  complied  with.     It  will  be  recollected  that  those  on 
whose  property  this  law  acted  were  the  subjects  of  an  enemy,  and  that 
the  legislature  possessed  full  power  over  their  estates.     Having  the 
power  to  confiscate  absolutely,  they  might  modify  that  power  in  its 
exercise,  as  to  them  might  seem  proper.     The  7th  section  provides 
and  enacts,  that  all  the  rights,  &c.,  which  were  derived  from  the  pro- 
prietaries, or  to  which  any  person  other  than  the  said  proprietaries 
were  entitled,   "  either  in  law  or  equity,"  by  virtue  of  any  deed, 
patent,  warrant,  or  survey,  of,  in,  or  to  any  part  or  portion  of  the 
lands  contained  within  the  limits  of  this  State,  or  by  virtue  of  any 
location  filed  in  the  land-office  before  the  4th  of  July,  1776,  shall  be, 
and  they  are  hereby  confirmed,  ratified,  and  established  forever,  ac- 
cording to  such  estate  or  estates,  rights  or  interests,  and  under  such 
limitations  or  uses  as  in  and  by  the  several  and  respective  grants  and 
conveyances  thereof  are  directed  and  appointed. 

This  section  comprehends  all  the  lands  within  the  State,  whether 
within  or  without  the  manors,  to  which  any  individuals  had  derived 
a  title  from  the  proprietaries,  either  in  law  or  equity,  by  virtue  of 
any  deed,  patent,  warrant,  or  survey,  and  confirms  such  title 
[  •  285  ]  according  to  the  estate,  right,  or  *  interest  conveyed.  That 
the  section  operates  alike  on  lands  within  and  without  the 
manors,  and  that  it  confirms  titles  under  warrants  or  surveys,  for 
which  the  purchase-money  has  been  paid,  are  certain.  It  is  equally 
certain  that  it  does  not  interfere  with  the  arrears  of  purchase-money 
which  may  still  be  due,  because  that  whole  subject  is  taken  up  and  dis- 
posed of  in  the  9th  and  10th  sections  of  the  act  The  doubt  is,  whether 
it  has  any  influ  ^nce  on  any  lands,  the  purchase-money  for  which  has 
pot  been  paid  *  and  if  any,  how  it  affects  the  title  to  such  lands. 
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The  right  of  reentry  was  reserved  as  a  security  for  the  payment 
of  the  purchase-money,  but  does  not  appear  to  have  been  exerted, 
and  was  probably  considered  in  the  light  of  a  mortgage,  to  be  used 
merely  as  the  means  of  enforcing  the  fulfilment  of  the  contract,  not 
as  absolutely  terminating  the  estate.  That  the  proprietaries  looked 
on  for  a  great  number  of  years,  and  saw  lands  held  under  warrants 
void  on  their  face,  for  the  failure  to  fulfil  the  contract  within  the 
specified  time  of  six  months,  and  never,  in  a  single  instance,  so  far 
as  appears  in  the  case,  or  has  been  alleged  in  argument,  attempted 
to  avoid  the  estate,  would  certainly  afford  a  strong  equity  to  such 
purchaser  against  the  proprietary,  should  such  an  attempt  be  made. 
And  that  ejectments  were  maintained  on  such  titles  is  also  evidence 
of  the  opinion  entertained  of  them  in  the  courts  of  Pennsylvania. 
It  seems  to  have  been  understood  by  all  that  the  proprietary  was  to 
avail  himself  of  the  condition  in  the  warrant,  for  no  other 
purpose  than  to  coerce  the  payment  of  the  *  purchase-  [  *  286  ] 
money.  This  became,  firom  usage,  a  kind  of  tacit  agree- 
ment, which  their  real  interest  required  all  parties  to  observe.  Yet, 
when  a  new  state  of  things  was  introduced,  it  was  natural  for  that 
numierous  class  of  purchasers  who  had  not  paid  up  the  whole  of  the 
purchase-money,  to  be  uneasy  at  the  hazard  in  which  their  titles  were 
involved ;  and  their  representatives  would  very  naturally  feel  disposed 
to  quiet  their  minds  on  this  interesting  subject.  It  would  not  be  un- 
reasonable to  suppose  the  existence  of  a  disposition  to  make  the 
contract  expressly  what  it  was  understood  to  be,  and  to  do  away  the 
forfeiture,  except  as  a  mode  of  enforcing  payment  of  the  arrears  of 
purchase-money.  The  confirmation  of  titles,  by  their  own  terms 
void,  for  non-payment  of  the  purchase-money,  accompanied  with  the 
preservation  of  the  right  to  the  purchase-money,  admits  of  the  con- 
struction, that  the  clause  of  forfeiture  may  be  used  to  enforce  the 
payinent  of  those  arrears,  but  not  as  extinguishing  the  estate.  At 
all  events  this  section  has  the  same  application  to  lands  within,  as  to 
lands  without  the  manor ;  and  the  construction  it  has  received  with 
respect  to  the  one  may  serve  as  a  rule  for  the  other. 

The  next  exception  to  be  considered  is,  to  that  part  of  the  charge 
which  declares  the  act  of  1705,  commonly  called  the  seven  years' 
law,  to  be  inapplicable  to  the  case.  The  act  enacts,  "  that  seven  years 
quiet  possession  of  lands  within  this  province,  which  were  first  en- 
tered on  upon  an  equitable  right,  shall  forever  give  an  un- 
questionable titie  to  the  same  against  all,  during  the  *  estate  [  *  287  ] 
whereof  they  are  or  shall  be  possessed,  except  in  cases  of 
infants,"  &c. 

It  has  been  contended  that  this  act  is  merely  retrospective ;  and, 
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ill  support  of  this  opinion,  it  has  been  said  that  for  more  than  one 
hundred  years  it  has  never  been  resorted  to  in  the  courts  of  Pennsyl- 
vania. 

To  this  argument  it  is  answered  that  the  language  of  the  act  is 
prospective,  that  it  purports  to  be  an  act  of  limitations,  that  it  is 
found  among  the  printed  statutes  of  Pennsylvania,  and  that  its  oper- 
ation has  never  been  denied,  so  far  as  we  are  informed,  in  any  of 
the  courts  of  that  State.  During  the  irregularities  which  take  place 
in  the  first  settlement  of  a  country,  an  act  of  limitations  is  peculiarly 
desirable,  and  it  would  be  strange  if  Pennsylvania  should  have 
remained  entirely  without  one.  The  16th  section  of  the  laws  agreed 
upon  in  England,  enacts,  ''  that  seven  years  quiet  possession  shall 
give  an  unquestionable  right,  except  in  cases  of  infants,"  &c.  An 
act  of  the  same  import  as  to  possession,  without  any  exception  in 
favor  of  infants  and  others,  was  passed  in  1700,  but  was  repealed  in 
England,  in  1705,  in  which  year  the  act  was  passed  which  is  now 
under  consideration.  The  people  of  Pennsylvania  had  one  uniform 
and  constant  wish  on  this  subject  Neither  the  16th  section  of  the 
laws  agreed  on  in  England,  nor  the  repealed  act  of  1700,  can  be  con- 
sidered as  retrospective ;  and  there  is  some  difficulty  in  giving  this 
construction  to  the  act  of  1705.  But,  the  courts  of  Pennsylvania 
having  never  considered  this  act  as  having  the  effect  of 
[  *  288  ]  *an  act  of  limitations,  this  court  is  not  inclined  to  go  further 
than  they  have  gone.  If,  however,  it  were  to  be  so  con- 
sidered, it  must  be  governed  by  those  rules  which  apply  to  acts  of 
limitation  generally. 

One  of  these,  which  has  been  recognized  in  the  courts  of  England, 
and  in  all  others  where  the  rules  established  in  those  courts  have 
been  adopted,  is,  that  possession,  to  give  title,  must  be  adversary. 
The  word  is  not,  indeed,  to  be  found  in  the  statutes ;  but  the  plainest 
dictates  of  common  justice  require  that  it  should  be  implied.  It 
would  shock  that  sense  of  right  which  must  be  felt  equally  by  legis- 
lators and  by  judges,  if  a  possession,  which  was  permissive  and 
entirely  consistent  with  the  title  of  another,  should  silently  bar  that 
title.  Several  cases  have  been  decided  in  this  court,  in  which  the 
principle  seems  to  have  been  considered  as  generally  acknowl- 
edged. And  in  the  State  of  Pennsylvania  particularly,  it  has 
been  expressly  recognized.  To  allow  a  different  construction,  would 
be  to  make  the  statute  of  limitations  a  statute  for  the  encourage- 
ment of  fraud  —  a  statute  to  enable  one  man  to  steal  the  title  of 
another  by  professing  to  hold  under  it.  No  laws  admit  of  such  a 
construction. 

The  true  question,  then,  is,  whether  the  occupancy  of  those  who 
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held  Tinder  these  conditional  warrants,  was  consistent  with, 
or  adversary  to,  *  the  title  of  the  proprietaries  ?  Upon  the  [  *  289  ] 
answer  to  this  question,  it  seems  difficult  to  entertain  a 
serious  doubt  It  is  reasonable  to  suppose  that  the  practice  of  selling 
lands  on  credit,  and  of  issuing  wairants  in  the  form  of  that  which  is 
inserted  in  this  case,  and  of  holding  the  legal  title  to  secure  the  pay- 
ment of  the  purchase-money,  prevailed  from  the  first  proceedings 
under  the  charter,  until  the  declaration  of  independence,  a  period  of 
near  one  hundred  years.  In  the  particular  case  before  the  court, 
credit  was  given  from  the  year  1742';  and  we  are  not  informed,  and, 
consequently,  have  no  reason  to  suppose  that  this  indulgence  was 
singular.  The  legislation  of  Pennsylvania,  on  the  subject,  justifies 
the  contrary  opinion ;  for  we  perceive  among  their  printed  statutes 
several  of  a  late  date,  giving  further  time  to  pay  in  the  purchase- 
money  for  lands  sold  before  the  10th  of  December,  1776.  These  acts 
of  further  indulgence,  continued  for  such  a  length  of  time,  furnish 
strong  evidence  that  the  cases  were  very  numerous  to  which  those 
acts  would  apply ;  and  show,  too,  that,  in  the  opinion  of  the  legis- 
lature, no  act  of  limitations  had  barred  the  claim.  Now,  this  prac- 
tice, in  which  the  proprietaries  and  a  great  portion  of  the  population 
of  Pennsylvania  concurred,  is  incompatible  with  the  idea  that  the  title 
of  the  purchaser  became  adversary  to  that  of  the  proprietary,  within 
six  months  after  the  date  of  the  warrant  of  survey.  In  the  case  before 
the  court,  the  survey  was  made,  in  fact,  upwards  of  five  years  after 
the  date  .of  the  warrant.  Is  it  conceivable  that  the  surveyor, 
who  *  was  an  agent  of  the  proprietary,  would  have  made  the  [  *  290  ] 
survey,  had  he  supposed  it  to  confer  a  title  adversary  to 
that  of  his  principal?  a  title  which  would  enable  the  holder,  by 
remaining  quiet  only  one  year  and  three  months  longer,  to  set  the 
proprietary  at  defiance,  and  to  hold  the  land  discharged  from  the  con- 
tract by  which  it  was  acquired.  The  very  practice  of  holding  back 
the  title,  and  of  giving  such  eictensive  indulgence  for  the  payment  of 
the  purchase-money,  seems  to  demonstrate  a  general  opinion  that,  so 
long  as  this  state  of  things  continued,  the  title  to  the  land  was. still 
in  the  proprietary,  and  the  purchaser  acknowledged  his  title.  The 
occupation  of  the  purchaser  was  with  the  consent  of  the  proprietary, 
and,  consequently,  not  hostile  to  his  rights.  The  proprietary  permit- 
ted the  purchaser  to  holcl  the  land,  subject  to  his  claim  to  the  pur- 
chase-money ;  and  the  purchaser  held,  under  the  admission,  that  the 
land  remained  liable  to  the  purchase-money,  and  that  the  proprietary 
might,  at  any  distance  of  time,  assert  his  title  to  it,  so  far  at  least  as 
to  secure  his  purchase-money.  There  seems  to  have  been  a  mutued 
onderstanding  and  a  mutual  confidence  between  the  parties.     How 
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far  the  proprietary  may  have  had  it  in  his  power  to  violate  this  con- 
fidence, by  seizing  the  land  and  refusing  to  convey  it  on  a  tender  of 
the  residue  of  the  purchase-money,  is  a  question  which  does  not  ap- 
pear ever  to  have  been  determined,  or  ever  to  have  occurred.  But, 
certainly,  during  this  state  of  things,  the  purchaser  could 
[  *  291  ]  not  be  considered  *  as  holding  a  possession  adversary  to  the 
title  which  he  acknowledged. 

It  has  been  contended  that  the  survey  of  the  manor  was  a 
determination  of  the  estate  under  the  warrant,  and  the  assertion 
of  an  adversary  title,  from  which  time  the  act  of  limitations  began 
to  run. 

There  is  certainly  nothing  in  the  fact  itself,  which  supports  this 
proposition.  All  the  transactions  of  the  parties  contradict  it.  There 
is  no  fact  which  shows  a  disposition  in  the  proprietary  to  reenter  on 
any  lands  for  which  a  warrant  had  previously  been  granted ;  nor  is 
any  case  of  such  reentry  shown,  from  the  first  settlement  of  Pennsyl- 
vania. Several  instances  are  mentioned  of  grants  completed  on  the 
common  terms,  within  the  manor  of  Springetsbury,  while  it  was  con- 
sidered by  the  parties  as  a  manor.  No  inference,  then,  is  to  be  drawn 
from  the  facts  in  the  case,  favorable  to  the  conclusion  that  the  survey 
of  a  tract  of  country  as  a  manor  was  considered  as  determining  the 
estates  created  by  surveys  on  warrants  previously  issued,  the  con- 
ditions of  which  had  not  been  fulfilled  by  the  purchasers.  This  must 
be  a  conclusion  of  law,  from  the  single  act  of  survey,  so  inflexible  as 
not  to  be  influenced  by  the  intention  with  which  that  act  was  per- 
formed, and  the  opinion  prevailing  at  the  time,  as  attested  by  usage, 
or  the  argument  cannot  be  sustained. 

But  how  is  this  conclusion  of  law  to  be  supported  ?  The  survey 
of  a  large  tract  of  land  cannot  be  considered  as  an  entry  on  a  smaller 
tract  within  its  lines,  as  an  ouster  of  the  occupant,  or  even 
[  *292  ]  as  a  •trespass  on  him.  How,  then,  can  such  survey  be  con- 
sidered as  having  any  legal  effect  different  from  the  inten- 
tion with  which  it  was  made  ?  It  is  indispensable  to  the  argument 
to  maintain  that  the  mere  act  of  survey  does,  of  itself,  in  point  of 
law,  show  an  intention  inconsistent  with  the  continuance  of  any  con- 
ditional estate,  within  the  limits  of  the  manor.  This  the  plaintiffs 
in  error  have  endeavored  to  maintain ;  and  for  this  purpose  have  con- 
tended that  a  new  title,  which  they  call  the  "  manorial  title,"  and 
which  they  say  is  distinct  from  the  proprietary  title,  was  created  by 
the  survey;  that  the  plaintiffs  in  error  hold  under  the  proprietary 
title ;  the  plaintiffs  in  ejectment,  under  the  manorial  title.  Their 
claims  are,  consequently,  adversary  to  each  other. 

But  this  argument  cannot  be  reconciled  with  the  fact.     No  new 
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title  was  created  by  the  survey.  There  was  no  source  from  which 
title  could  be  derived,  other  than  from  the  proprietary  himself.  The 
survey  was,  not  to  give  a  new  title,  but  to  separate  a  certain  tract  of 
land  from  the  general  mass,  which  was  offered  to  every  adventurer. 
The  effect  of  this  survey  was,  not  to  avoid  contracts  ahready  made, 
but  to  give  notice  to  the  public  that  these  lands  were  thereafter  to  be 
acquired  by  special  contract  only.  The  act  of  1779  found  this  to  be 
the  existing  state  of  things ;  and,  in  dividing  the  estates  of  the  pro- 
prietaries between  the  commonwealth  and  the  former  owners,  adopted 
tiie  lines  of  the  manors  as  the  lines  of  partition  between 
them.  This  created  no  new  title,  but  left  *  to  the  proprie-  [  *  293  ] 
taries  their  former  title,  within  the  described  boundaries. 

We  perceive,  then,  nothing,  either  in  the  law  or  the  fact  of  this 
transaction,  which  tends  to  show  that  the  possession  of  the  plaintiffs 
in  error  has  been  adversary  to  the  rights  of  the  person  under  whom 
he  originally  claimed. 

Having  considered  the  act  of  1705  as  if  it  were  an  act  of  limita- 
tions, all  the  reasoning  which  has  been  appUed  to  that  act,  applies 
also  to  the  act  of  1785,  on  which  the  8th  exception  is  founded.  The 
several  treaties  formed  with  Britain,  have  a  very  important  influence 
on  the  time  which  has  elapsed  since  the  war  between  the  two  coun- 
tries. 

The  opinion  that  the  plaintiffs  in  ejectment  have  still  a  right,  not- 
withstanding the  acts  of  1705  and  1785,  to  proceed  at  law,  presup- 
poseB  their  consent  to  the  continuance  of  the  original  title,  created 
by  ihe  warrant ;  for  if  the  possession  taken  under  the  warrant  or  sur- 
vey was  not  continued  with  the  consent  of  the  proprietary,  it  imme- 
diately became  adversary,  and  the  act  of  limitations  immediately 
commenced.  K,  then,  there  be  any  case  in  which  this  assent  is  not 
to  be  presumed,  that  is  a  case  in  which  the  plaintiff  in  ejectment  is 
barred  by  the  act  of  1705  or  1785. 

K,  as  the  court  thinks,  the  rights  of  the  proprietaries  were  con- 
verted, by  long  acquiescence  in  the  usage  which  must  have  been 
known  to  them,  of  selling  the  lands,  as  being  liable  only  for  the  pur- 
chase-money ;  or,  by  the  7th  section  of  the  act  of  1779,  or  by  both 
united,  into  a  mere  right  to  the  purchase-money,  still,  the 
remedy  of  proceeding  *  against  the  land  for  the  purchase-  [  *  294  ] 
money  remains,  and  is  not  taken  away  by  the  act  of  1779. 
That  act,  having  reserved  the  purchase-money  for  the  proprietor, 
must  of  course,  be  construed  to  reserve  his  remedy,  unless  it  was  ex- 
pressly taken  away.  It  is  not  easy  to  point  out  any  other  remedy 
than  this,  by  ejectment.  The  original  purchaser  has  transferred  ;  and 
were  his  representatives  even  still  liable  for  the  purchase-money, 
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which  is  far  from  being  admitted,  they  may  not  be  able  to  pay  it,  if 
they  could  be  fomid.  It  was  not  on  their  personal  responsibility,  but 
on  the  land  itself,  that  the  vendor  relied.  His  claim  was  attached  to 
the  land,  and  passed  with  it.  The  remedy  reserved  is  on  the  land, 
not  on  the  person.  It  would  be  difficult  to  form  an  action  at  law 
against  the  person  ;  and  in  Pennsylvania,  there  is  no  court  of  chan- 
cery, even  if  a  bill  in  equity  could  be  sustained.  The  remedy  must 
be  by  ejectment 

There  are  other  exceptions  in  the  record,  which,  though  not  pressed, 
have  not  been  waived.  It  was,  therefore,  the  duty  of  the  court  to 
examine  them.  The  result  of  that  examination  is,  that  the  only 
serious  questions  in  the  cause  are  those  which  grow  out  of  the  acts 
of  1705  and  1779.  These  having  been  rightly  decided,  there  is  no 
error,  and  the  judgment  of  the  circuit  court  is  affirmed. 

Johnson,  J.,  dissented.  The  reasoning  upon  this  cause  must  be 
utterly  unintelligible  to  those  who  hear  it,  unless  premised  by  the 

following  state  of  facts  :  — 
[  •  295  ]  The  grant  to  William  Penn,  vested  in  him  and  *  his  heirs, 
both  the  soil  and  sovereignty  of  the  State  of  Pennsylvania, 
subject  to  a  few  reservations  of  right  and  power,  not  material  to  be 
noticed  here.  But,  before  his  colony  took  their  departure  from  Eng- 
land, he  entered  into  a  variety  of  stipulations,  restricting  the  exercise 
of  both  his  power  and  rights  over  the  teilritory  which  they  were  about 
to  occupy.  These  are  known  by  the  epithets  of  his  conditions  or 
concessions ;  and  it  is  by  one  of  the  articles  of  this  instrument  that 
he  precludes  himself  from  setting  apart  more  than  one  tenth  of  the 
soil,  for  the  several  and  individual  use  of  his  family.  The  rest  was 
to  be  granted  out  to  settlers,  on  terms  which  were  to  be  common  to 
all  except  those  who  purchased  within  the  proprietary  tenths,  with 
whom  he  was  at  liberty  to  contract  as  he  pleased  for  the  sale  of  his 
lands. 

By  the  17th  section  of  the  charter,  there  was  power  given  to  the 
proprietary  to  erect  manors,  with  right  of  court-baron,  frank-pledge, 
&c.,  and  to  grant  the  land  therein  for  estates,  which  the  grantees 
could  not  devest  of  the  incident  of  being  held  directly  of  the  manor, 
or  the  grantee  of  the  manor,  who  is  denominated  lord  of  the  manor. 
The  manor  of  Springetsbury,  within  which  this  land  lies,  was  sur- 
veyed for  the  use  of  the  proprietaries,  and  surveyed  as  a  manor. 
There  was  evidence  in  the  cause  below,  of  its  having  been  laid  off  as 
early  as  1722,  but  it  was  certainly  resurveyed  in  1768  ;  and  as  the 
court  below  rested  the  case  upon  the  effect  of  the  resurvey,  as 
equivalent  to  an  original   appropriation,   I  presume   the   case  does 


FEBRUARY  TERM,  1824.  57 

Kirk  V,  Smith.    ^  W. 

not  require  that  we  should  look  beyond  it.  *  The  titles  [  •  296  ] 
under  which  the  defendants  below  (and  plaintiflfs  in  ap« 
peal)  defend  their  possession,  originated  in  1747  and  1748,  and 
would  be  entitled  to  unquestionable  precedence,  but  for  the  following 
facts  :  The  warrants  of  survey  contain  a  condition  in  these  words, 
"  which  survey,  in  case  the  said  A.  B.  fulfil  the  above  agreement 
within  six  months  firom  the  date  hereof,  shall  be  valid,  otherwise 
void."  The  agreement  here  referred  to  was,  to  pay  a  sum  of  money, 
(called,  with  reference  to  its  fixed  amount,  the  common  terms,)  in 
six  months.  A  portion,  about  one  third,  of  this  sum,  it  appears,  was 
paid,  but  there  was  nothing  in  the  cause  to  sustain  the  payment  of 
the  residue,  unless  it  was  possession,  lapse  of  time,  and  supposed 
acquiescence  of  the  proprietaries.  When  the  manor  was  surveyed 
in  1768,  there  were  many  of  these  individual  landholders  comprised 
within  the  lines  then  laid  off,  all  holding  on  the  common  terms ;  and 
there  were,  afterwards,  many  other  tracts  sold,  upon  what  are  called, 
in  the  peculiar  language  of  that  country,  the  terms  agreed ;  by  which 
is  understood,  according  to  a  value  to  be  adjusted,  without  confining 
the  vendor  to  the  common  terms.  Such  tracts  were  sold  out  to  the 
purchasers  of  this  class,  as  Penn's  individual  property.  Upon  all 
these  lands  there  were  reserved  a  small  annual  sum,  called  quitrents. 
In  the  year  1779,  the  legislature  passed  an  act,  entitled  an  act  ''  for 
vesting  the  estates  of  the  late  proprietaries  of  Pennsylvania  in  this 
commonwealth,"  by  one  section  of  which,  the  proprietary  tenths  or 
manors,  are  granted  to  the  proprietaries,  'together  with 
•  the  quitrents  and  other  rents  reserved  thereon."  By  [  *  297  ] 
another,  all  the  lands  of  the  State,  except  those  within  the 
tenths  or  manors,  are  exempted  from  quitrents,  and  released  from 
any  lien  for  balances  of  purchase-money,  which  purchase-money  is 
vested  in  the  conunonwealth. 

The  question  is,  whether  the  lands  within  the  manors,  granted  out 
to  individuals  previous  to  surveying  the  manors,  are  entitled  to  the 
benefit  of  these  exemptions,  in  common  with  aU  lands  of  the  same 
class  within  the  State ;  and  the  action  below  is  an  attempt  to  exclude 
firom  that  benefit  those  prior  grantees,  under  the  idea  that  they  are 
excepted  by  the  effect  of  the  reservations  in  favor  of  the  proprietaries. 
And  this  supposed  right  of  the  proprietaries  is  asserted  through  the 
medium  of  an  action  of  ejectment,  under  the  idea  that  the  legal 
estate  is  in  the  grantee  of  the  manor,  and  only  an  equitable  interest 
in  the  tenant,  the  prior  purchaser. 

The  received  doctrines  on  the  subject  of  what  creates  a  legal 
estate  in  a  grantee,  it  must  be  observed,  are  altogether  peculiar  in  the 
State  of  Pennsylvania.     A  warrant,  a  survey,  and  payment  of  the 
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consideration  money,  is  held  to  give  an  absolute  estate  in  fee,  though 
not  consummated  by  a  patent.  This  subject  came  on  to  be  con- 
sidered by  this  court,  as  early  as  the  year  1799 ;  and  the  law  was 
then  clearly  recognized  to  be  as  I  here  state  it.  Judge  Iredell  uses 
the  expression,  as  applied  to  a  title  so  acquired, ''  a  legal  title,  as  dis- 
tinguished from  an  equitable  title."  3  D.  457,  466. 
[  •  298  ]  *  The  peculiarities  of  the  form  in  which  this  question 
comes  up,  must  be  attributed  to  local  practice.  The  charge 
given  by  the  court,  on  summing  up  to  the  jury,  is  copied  into  the 
record,  and  exceptions  taken  to  those  parts  of  it  which  were  unfavor- 
able to  the  defendants  below.  These  exceptions  were  ten  in  number ; 
but  only  the  4th,  7th,  8th,  and  10th,  have  been  insisted  on  in  argu- 
ment here.  Of  these,  I  consider  the  last  in  numerical  order  as  proper 
first  to  be  noticed.  It  is  expressed  in  these  words :  "  Because  the 
evidence  exhibited  manifested  the  absence  of  legal  title  in  the  plain- 
tiff's lessee,  whereas  the  court  charged  the  jury,  that  he  was  possessed 
of  the  legal  title,  and,  as  such,  entitled  to  recover  in  this  action." 

The  court  below  has  considered  the  title  of  the  defendants  below 
as  a  mere  equitable  title ;  all  its  conclusions,  from  first  to  last,  have 
their  basis  in  this  doctrine.  And  had  it  been  shown  in  argument 
that  this  idea  was  sustained  by  a  course  of  decisions  in  the  state 
courts,  I  certainly  should  not  feel  myself  at  liberty  to  contest  it.  But 
every  thing  conspires  to  satisfy  me,  that  the  estate  vested  in  the  war- 
rantee upon  the  execution  of  a  survey,  was  never  considered  in  any 
other  light  than  a  legal  estate,  in  the  jurisprudence  of  that  country. 
Whatever  may  be  the  correct  legal  construction  of  the  words  of  the 
warrant,  if  such  has.  been  the  practical  construction,  commtmis  error 
facit  jus,  and  it  is  now  too  late  to  criticize  on  the  meaning  of 

terms. 
[  *  299  ]  *  My  reasons  for  adopting  this  opinion  are  the  follow- 
ing:— 
1.  I  look  in  vain  through  the  statutes  of  that  State,  for  any  legal 
provision  for  entering,  avoiding,  and  regranting  lands,  for  failure  in 
paying  the  arrears  of  purchase-money.  On  the  contrary,  I  find  an 
act  passed  on  the  9th  of  April,  1751,  which  furnishes  a  legislative 
exposition  of  the  law  on  this  subject.  By  the  provisions  of  that  act, 
the  treasurer  is  authorized  to  issue  an  execution  for  the  arrears  of 
purchase-money  due  on  lands  granted  prior  to  the  10th  of  December, 
1776,  and  to  levy  on  and  sell  the  land  so  granted.  That  the  warrants 
and  survey  created  in  favor  of  the  State  a  debt  and  a  lien,  is  unques- 
tionable ;  and  this  is  all  that  the  State  affirms  in  passing  this  law ; 
but  by  the  same  legal  provision,  it  negatives  the  idea  of  the  property 
in  the  soil  having  ceased  to  exist  in  the  tenant.     No  change  in  this 


FEBRUARY   TERM,  1824.  5S 

Kirk  V,  Smith.    9  W. 

respect  was  effected  by  the  act  of  1779,  commonly  called  the  Vesting 
Act,  since  that  act  only  confirms  individual  estates  according  to  their 
existing  qualities. 

Nor  has  the  legislative  power  been  altogether  silent  on  the  subject 
of  forfeiture  and  regranting ;  for,  by  the  10th  article  of  the  conces- 
sions, there  is  provision  made  for  regranting  lands  which  may  become 
forfeited  for  failing,  for  three  years,  to  seat  and  improve  them.  Nor 
do  I  believe  that  there  can  be  produced  in  the  hbtory  of  the  juris- 
prudence  of  that  country,  an  instance  in  which  this  power  of  regrant- 
ing has  been  extended  to  any  other  case. 

*  2.  I  think  this  opinion  follows  as  a  corollary  to  the  prop-  [  *  300  ] 
oaition,  that  payment  of  the  consideration  money  vests  a 

legal  estate.  For  why  should  a  patent  be  unnecessary,  if  there 
remained  any  act  to  be  done  on  the  part  of  the  proprietary,  in  order 
to  pass  a  legal  estate?  It  may  be  contended  that  this  doctrine 
results  from  the  peculiar  jurisprudence  of  that  State,  in  which,  for 
want  of  courts  of  equity,  the  courts  of  law  have  adopted  the  maxim, 
that  we  must  consider  that  as  done  which  ought  to  be  done.  But  to 
this  there  is  a  brief  and  unanswerable  reply.  Such  might  be  the 
reason  where  a  patent  is  demanded,  and  the  fees  tendered ;  but  such 
demand  and  tender  have  never  been  insisted  on  as  necessary  in  sup- 
port of  the  general  effect  of  payment  of  the  consideration  money,  to 
vest  a  fee-simple  absolute,  without  a  patent. 

Some  analogy  may  be  supposed  to  exist  between  this  case  and 
that  of  mortgagor  and  mortgagee.  But  if  so,  the  relation  is  reversed, 
and  the  converse  of  the  rights  and  liabilities  of  the  mortgagee  results 
from  it.  For  the  debtor  conveys  the  fee  to  the  creditor,  in  the  ordi- 
nary form  of  mortgaging,  and  retains  only  the  right  to  redeem.  Here 
the  creditor  conveys  the  estate  cum  onere.  And  the  question,  as  to  the 
interest  vested  in  the  defendants  below,  whether  it  was  legal  or  equit- 
able, still  recurs.  K  legal,  it  bears  an  analogy  with  an  estate  in  fee  sub- 
ject to  a  charge,  rather  than  to  an  estate  subject  to  a  mortgage ;  in 
which  former  case,  the  creditor  could  not  maintain  ejectment. 

•  The  only  analogy,  in  my  judgment,  between  this  estate  [  *  301  ] 
and  any  one  known  to  the  common  law,  is  that  of  a  feoff- 
ment on  condition.  The  warrant  is  the  deed,  the  survey  the  livery 
of  seisin,  and  the  condition  is  a  condition  in  deed,  as  distinguished 
from  a  condition  in  law ;  and  it  is  also  a  condition  subsequent.  In 
which  case,  it  is  clear  that  the  estate  is  a  legal  estate,  and  remains 
good  until  entry  made  for  the  forfeiture,  by  some  one  legally  author- 
ized. This  leads  to  the  questions,  whether  previous  to  their  formal 
entry  on  bringing  this  ejectment,  such  an  entry  was  made  ?  Whether 
legally  made  ?     And  what  were  its  legal  effects  ? 
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Unless  the  manorial  appropriation  of  1768  can  be  considered  as  an 
entry,  it  is  not  pretended  that  any  legal  eviction  of  the  defendants 
below  ever  took  place.  And  as  to  that,  I  think  it  perfectiy  clear, 
that  it  could,  on  no  principle,  operate  as  a  legal  eviction.  It  was  an 
act,  on  every  principle,  perfectiy  consistent  with  the  full  and  unmo- 
lested enjoyment  of  the  premises  in  question.  And  this  consequence 
follows,  whether  we  consider  it  in  the  light  of  a  simple  designation 
of  metes  and  bounds,  over  which  the  original  proprietary  rights  were 
retained,  or  what  appears  to  be  the  more  proper  view,  as  an  original 
grant,  converting  it  firom  an  interest  existing  in  the  proprietary,  in  his 
political  capacity,  into  an  estate  held  by  him  in  his  individual  rela- 
tions to  the  society,  of  which  he  was  both  a  member  and  a  ruler.  In 
the  first  view,  there  was  no  sensible  change  made  in  the  estate,  as  it 

existed  previously  in  this,  and  the  whole  territory ;  and  in 
[  *  302  ]  *  the  second,  the  interest  acquired,  or  effect  produced,  could 

be  nothing  beyond  that  of  a  grant  to  any  individual,  other 
than  the  proprietary.  In  the  latter  case,  it  is  perfectiy  clear  that 
running  the  circumscribing  lines,  would  be  no  trespass  or  eviction. 
These  appropriations  to  the  proprietary,  were  intended  to  operate 
exclusively  upon  unseated  territory.  On  that  which  had  been  previ- 
ously surveyed  to  individuals,  they  could  produce  no  efiect  whatever, 
otherwise  they  might  as  well  have  dispossessed  those  who  held  by  a 
perfect,  as  those  who  held  by  an  inchoate  titie.  Although  circum- 
scribed by  the  lines  of  the  manor,  the  seated  tracts  composed  no  part 
of  the  thing  appropriated ;  they  could  not  have  been  estimated  as 
any  part  or  the  proprietary's  tenths ;  and  there  never  was  a  doubt  of 
his  right  having  still  existed,  to  extend  the  limits  of  his  survey,  so  as 
to  take  in  as  much  land  as  he  was  deprived  of  by  these  prior  included 
individual  appropriations.  A  different  construction  would  be  greatiy 
to  his  prejudice,  inasmuch  as  he  might,  by  possibility,  have  lost  the 
whole  of  his  tenths,  by  taking  in  the  grants  to  others.  This  view  of 
the  subject  I  shall  again  have  reason  to  recur  to,  on  another  point. 

But  if  this  circumscribing  survey  could,  on  any  principle,  be  held 
equivalent  to  an  entry,  it  is  still  necessary  to  maintain  that  it  was  a  * 
legal  entry.      And  this  I  am   prepared  to  negative,  upon  various 
grounds.     It  is  obvious  that  such  an  entry  must  be  justified,  either 
on  the  ground  of  personal  right  or  legal  power.     A  mere  arbitrary 

power  to  resurvey,  did  not  exist  in  the  proprietary ;  the 
[  •  303  ]  Province  *  of  Pennsylvania  had  taken  the  form  of  a  State, 

governed  by  a  wise  and  beneficent  government,  in  which  the 
will  of  the  proprietary  had  been  subjected  to  the  public  will,  and  his 
allodial  interests  circumscribed  to  his  purchase-money  and  quitrents, 
and  his  re<^erved  tenths.     As  to  the  land  seated  under  warrants  to 
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individuals,  he  was  bound  by  his  own  concessions  and  the  legislative 
will ;  and  I  see  no  power  delegated  by  law  to  any  one  to  enter  and 
evict  for  failure  to  pay  the  consideration  money  reserved  on  such 
appropriations ;  nor  have  we  been  told  of  any  practice  on  this  sub- 
ject, that  could  be  construed  into  a  national  acquiescence,  in  the 
exercise  of  such  a  power.  The  debt  and  the  lien  remained,  but  the 
right  of  eviction  and  regranting  for  non-payment,  was  never  legalized 
nor  asserted,  nor  could  it,  in  any  case,  have  been  tolerated,  without  a 
tender  of  that  part  of  the  consideration  money  which  had  been 
already  paid.  Again,  an  entry  for  condition  broken,  must  be  made 
as  such,  and  with  intent  to  produce  the  legal  effects  of  an  entry ;  a 
mere  casual  friendly  passing  of  the  boundaries  of  the  premises  will 
be  nnconsequential ;  but  here,  the  sole  object  of  the  survey  of  1768, 
was  to  appropriate  unseated  land,  and  not  to  assert  a  title  to  that 
which  had  been  previously  appropriated.  The  present  claim  is  but 
an  after-thought,  a  speculation  upon  the  possible  effect  of  an  act  not 
intended  to  produce  eviction. 

This  leads  to  another  consideration,  operating  against  both  the 
fsLCt  and  legality  of  this  supposed  entry,  for  condition  broken.  It  is 
agreed,  on  all  hands,  that  proof  of  the  full  payment  of  the 
•consideration  money,  would  have  been  conclusive  against  [  *  304  ] 
tiie  title  of  the  plaintiffs  below.  But  why  may  not  presump- 
tion of  such  a  payment  arise  firom  length  of  time  and  acquiescence  ? 
and  that  of  the  plaintiff  below  be  left  as  a  fact  to  the  jury  ?  If 
resumption  of  a  patent  may,  under  circumstances,  be  left  to  a  jury  in 
favor  of  possession,  much  m^e  so  may  a  fact  so  much  less  solemn 
in  its  nature,  and  more  difficult  of  proof,  as  payment  In  this  case, 
and  in  all  cases  arising  in  Pennsylvania,  such  a  fact  may  well  be 
submitted,  since  in  practice  it  has  superseded  the  issuing  of  a  patent, 
and  may  well  tempt  the  parsimony  of  purchasers,  since  the  expense 
of  a  patent  has  become  an  expense  of  supererogation.  The  long  for- 
bearance and  acquiescence  of  the  proprietaries,  can  be  referred  only 
to  one  of  three  causes,  a  consciousness  that  they  had  acquired  noth- 
ing in  the  seated  lands  within  their  manorial  appropriations ;  that 
they  had  no  right  to  enter  on  the  premises  previously  seated,  or  that 
the  title  in  it  was  perfected  by  payment.  All  which  would  operate 
against  both  the  fact  and  legality  of  the  supposed  entry. 

From  these  considerations,  I  am  led  to  adopt  the  opinion  that  the 
title  of  the  defendants  below  was  a  legal  title,  and  the  better  title ; 
that  if  voidable,  it  could  be  avoided  only  by  entry  for  conditions 
broken.  That  no  such  entry  was  made,  or  was  intended  to  be  made, 
or  could  be  legally  made ;  and  that  they  were,  therefore,  entitled  to  a 
charge  in  their  favor.     With  this  view  of  the  subject,  it  may  not  be 
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necessary  for  me  to  go  further.  But  it  comports  with  the 
f  *  305  ]  practice  of  this  *  court,  that  I  should  express  an  opinion  on 
the  other  points  in  the  cause. 

And  first,  as  to  the  bearing  of  the  act  of  confiscation  on  the  subject 
of  this  suit. 

The  court  below  appears  to  have  considered  a  manor  in  the  light 
of  a  geographical  tract,  or  portion  of  territory  designated  by  metes 
and  bounds.  I,  on  the  contrary,  consider  the  term  as  designating  an 
estate  or  legal  interest  within  the  geographical  limits.  In  this  sense, 
nothing  will  be  comprised  in  the  meaning  of  the  words  of  the  8th 
section  of  the  law,  but  those  tracts  of  land  within  those  limits  which 
were  held  of  the  manor ;  or,  in  the  peculiar  language  of  that  country, 
granted  on  terms  to  be  agreed.  It  is  very  clear  that  the  8th  section 
of  the  act  of  confiscation  was  not  intended  to  convey  to  the  proprie- 
taries any  interest  not  previously  existing  in  them.  Now,  how  did 
a  manorial  appropriation  operate  upon  the  lands  that  had  been  seated 
previous  to  such  appropriations  ?  It  is  clear  that  it  vested  no  inter- 
est in  such  lands,  nor  any  thing  incident  to  them.  If  the  whole 
purchase-money  had  been  paid,  the  individual's  estate  was  consum- 
mated. And  if  the  whole  was  not  paid,  it  is  admitted  in  the  charge 
that  the  proprietary  could  not  change  the  tenure  or  the  terms  of  pur- 
chase. And  so  far  were  these  previously  seated  tracts  from  being 
considered  in  law  as  making  part  of  the  manor,  that  the  proprietary's 
right  to  indemnify  himself  from  adjacent  unseated  territory,  for  the 
deduction  from  his  tenths,  caused  by  these  excepted  tracts, 
[  *  306  ]  has  been  solemnly  recognized  in  that  court  Then,  *  though 
within  the  manor,  they  were  not  of  the  manor ;  as  well 
might  an  island,  or  an  oasis,  be  denominated  water  or  desert.  And 
there  were  unanswerable  reasons,  in  justice  and  policy,  why  such  land 
should  have  been  so  considered.  It  is  asserted  that  the  proprietaries 
never,  in  fact,  exercised  any  of  those  privileges  and  powers  within 
the  tracts  denominated  manors,  which  were  authorized  by  the  charter. 
But  this  consideration  has  no  influence  upon  my  opinion ;  for,  1.  I 
see  no  reason,  except  the  intervention  of  the  Revolution,  why  the 
proprietaries,  or  lords  of  the  manors,  may  not  have  assumed  the  exer- 
cise of  those  privileges.  In  case  of  escheats  there  can  be  no  doubt 
that  they  would  have  asserted  one  manorial  right,  and  were  probably 
prevented  from  asserting  all,  only  because  in  the  actual  state  of  the 
province,  they  would  have  been  burdensome,  and  unproductive. 
But,  2.  They  did  assert  one  important  privilege  within  those  limits, 
a  privilege  which  they  were  precluded  bylaw  from  exercising  beyond 
those  limits.  This  was  the  right  to  demand  a  higher  price  for  the 
lands  within  their  manors,  than  that  to  which  they  had  restricted 


FEBRUARY  TERM,   1824.  68 


Kirk  V.  Smith.    9  W. 


themselves  in  the  State  at  large.  And  this  appears  to  me  to  estal> 
lish  a  familiar  and  definite  ground  of  discrimination,  by  which  to 
determine  the  operation  of  this  act  of  confiscation  in  any  given  case. 
Was  the  land  held  on  the  common  terms,  or  the  terms  agreed  ?  It 
cannot  be  disputed  that  the  general  purpose  of  the  act  of  confiscation 
was,  to  distinguish  between  the  land  appropriated  to  the 
individual  use  of  the  proprietaries,  *  and  that  over  which  they  [  *  307  ] 
were  held  to  exercise  only  a  political  power,  or  fiduciary 
interest.  They  were  permitted  to  acquire  an  individual  property  in 
one  tenth  of  the  territory  of  the  State  ;  and  the  lands  so  appropriated, 
as  well  as  the  proceeds  of  the  sale  of  such  lands,  were  meant  to  be 
set  apart  to  them,  while  that  which  had  been  seated  by  individuals, 
as  a  part  of  the  unappropriated  nine  tenths,  reserved  to  the  commu- 
nity, was  intended  to  be  confiscated.  Any  other  construction  would 
go  to  imply  that  the  State  had  reserved  to  the  proprietaries  territory 
which  was  no  paxt  of  their  legal  tenths ;  and  also,  that  but  for  this 
reservation,  the  act  of  confiscation  would  have  devested  individual 
interests  not  intended  to  be  confiscated. 

But  let  us  examine  more  particularly  the  provisions  of  this  act, 
with  a  view  to  determining  its  just  construction.  And  here  let  me 
premise,  that,  for  all  the  purposes  of  this  suit,  I  care  not  whether  the 
9th  section  of  the  act  vests  in  the  proprietaries  the  balances  due  on 
the  tracts  within  the  manor,  sold  on  the  common  terms,  or  not.  The 
question  here  is,  whether  they  are  entitled  to  judgment  in  a  suit  in 
ejectment,  and  of  consequence,  to  a  writ  of  possession;  for  I  cannot 
distinguish  the  one  firom  the  other.  I  wholly  reject  the  doctrine  of 
suing  for  possession,  and  recovering  money ;  of  suing  for  land,  and 
recovering  pounds,  shillings,  and  pence.  Such  a  perversion  of  means 
might  proceed  from  positive  legislation;  and,  in  the  State  of  Penn- 
sylvania, where  an  amalgamation  of  law  and  equity  neces- 
sarily grows  out  of  •the  want  of  an  equity  jurisdiction,  the  [  *  308  ] 
practice  has  grown  up  of  giving  an  alternative  judgment  in 
such  cases  for  either  the  land  or  the  money,  or  rather  for  the  money 
to  be  levied  on  the  land.  But  this  court  is  expressly  prohibited  from 
thus  confounding  legal  and  equitable  proceedings,  and  the  whole 
opinion  of  the  court  below  proceeds  on  a  recognition  of  the  necessity 
of  pursuing  the  two  classes  of  legal  and  equitable  rights  by  their 
appropriate  remedies.  I  have  said,  and  in  this  I  do  not  understand 
myself  as  differing  from  this  court,  that  the  only  practical  effect  of 
the  terms  of  the  warrants  to  individuals  is,  to  create  a  debt  and  a 
lien ;  but  surely  a  tenant  may  covenant  to  stand  seised,  subject  to  a 
charge  in  gross,  and  yet  retain  the  legal  estate.  And  even  in  the 
ordinary  case  of  a  mortgage,  where  the  legal  estate  passes  from  the 
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debtor  to  the  creditor,  and  the  converse  of  the  present  case  exists,  an 
assignment  of  the  debt  is  no  conveyance  of  the  legal  estate  to  the 
assignee.  A  court  of  equity  will  pass  the  one  as  an  incident  to  the 
other ;  but  in  a  court  of  law,  the  assignee  could  not  maintain  eject- 
ment And  that  is  the  only  question  here.  If  it  be  said  that  although 
in  this  suit  the  plaintilBT  below  may  not  be  entitled  to  recover  the  land^ 
but  may  avail  himself  of  this  form  of  action  to  recover  the  purchase - 
money  due,  I  consider  it  as  an  abandonment  of  the  question ;  for, 
the  debt,  if  existing,  was  but  an  equitable  lien,  and  the  remedy  here 
resorted  to  is  a  common  law  remedy.     I  think,  however,  I  shall  show 

that  although  the  debt  exists,  the  lien  is  taken  away  by  the 
[  *  309  ]  act  of  confiscation ;  and  *  though  the  debt  be  due,  it  is  not 

due  to  these  parties,  but  to  the  commonwealth  of  Pennsyl- 
vania. * 

In  following  this  act  of  confiscation  through  the  detail  of  its  pro- 
visions, we  find,  that  after  four  sections,  setting  forth  the  views  and 
motives  of  the  legislature,  the  fifth  section,  or  first  enacting  clause, 
contains  a  general  assumption  of  the  soil  and  sovereignty  of  the 
State,  and  a  revocation  of  the  charter  to  Penn,  as  fully,  to  use  its  own 
language,  "  as  if  the  same  were  therein  transcribed  and  repealed." 
The  sixth  section  asserts  the  future  exclusive  appropriation  of  the 
'<  soil,  and  lands,  hereditaments,  and  premises,  to  be  in  the  legislature 
of  the  State ; "  and,  under  the  operation  of  these  two  clauses,  it  is 
very  clear  that  every  right,  civil  and  political,  of  the  proprietaries, 
"  of,  in,  or  to  the  soil,"  of  Pennsylvania,  derived  under  the  charter, 
was  (subject  to  the  exceptions  in  the  same  act)  vested  in  the  com- 
monwealth, "  fireed  and  discharged,"  as  the  act  expresses  it,  "  firom 
and  against  all  estates,  uses,  trusts,"  '<  charges,  incumbrances,  titles, 
claims,  and  demands,  whatsoever."  And  all  the  title  which  they  now 
hold  therein  they  hold  by  virtue  of  the  provisos  contained  in  the  8th 
and  9th  sections.  But  to  understand  the  force  and  meaning  of  those 
two  sections,  I  deem  it  material  that  the  language  and  effect  of  the 
7th  section  should  be  duly  weighed.  This  section  contains  a  general 
confirmation  of  all  the  estates,  legal  and  equitable,  derived  firom  the 
proprietaries,  their  ofiicers,  &c.,  or  otherwise,  or  to  which  any  person 

or  persons,  other  than  the  proprietaries,  were  entitled,  either 
[  *310  ]  by  deed,  patent,  warrant,  or  survey,  •on  the  4th  of  July, 

1776.  This  clause  operates  in  favor  of  all  persons  "  other 
than  the  proprietaries,"  and  confirms,  unquestionably,  the  estates  of 
these  defendants  below,  in  common  with  every  other  citizen.  The 
next  proviso,  (8th  section,)  is  confined  to  the  subject  of  the  estates 
and  interests  of  the  proprietaries.  And  here  it  is  obvious  that  three 
subjects  claimed  the  attention  of  the  legislature.     Their  estates  and 
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interests  were  distributable  into  three  classes;  they  held  property  ac« 
quired,  in  common  with  every  other  individual,  "  by  devise,  purchase, 
descent,"  &c. ;  they  held  other  property,  under  the  reservation  of  a 
tenth  of  the  soil,  to  their  individual  use ;  and  they  held,  or  claimed, 
a  third  class  of  interests,  as  proprietaries,  which  clashed  with  that 
eminent  domain  which  was  now  about  to  be  assumed  by  the  State 
of  Pennsylvania.  The  latter,  the  State  determined  to  confiscate,  and 
compensate  them  for ;  the  former  two,  to  preserve  to  them  unviolated. 
And  these  considerations  draw  a  line  of  demarcation  between  the 
subjects  of  this  act,  infinitely  more  definite  and  rational  than  that 
marked  out  by  trees  or  streams.  The  estates  held  upon  the  common 
terms  were  those  which  constituted  the  third  class ;  and  the  phrase- 
ology of  the  act  appears  to  me  to  be  in  perfect  accordance  with  the 
general  intent.  On  this  point  I  hold  it  to  be  an  important  fact,  that, 
without  exception,  throughout  these  two  sections,  tenths  and  manors 
are  never  used  apart ;  they  are  constantly  considered  synonymous  and 
equivalent.  Now,  although  a  manor  may,  by  common  ac- 
ceptation, be  considered  as  a  geographical  section,  a  *  tenth  [  *311  ] 
is  a  term  of  comparison  and  quantity,  and  has  direct  rela- 
tion to  that  interest  which  the  proprietaries  had  acquired,  and  might 
acquire,  as  a  distinct  individual  property  in  the  soiL  I  consider, 
therefore,  both  manor  and  tenth,  as  here  used,  as  designating  estate 
and  interest,  and  not  geographical  limits.  And  why  should  it  be  held 
a  reservation  by  geographical  limits  ?  Let  it  be  remarked  that  it  is 
no  immaterial  question  to  the  defendants  in  the  court  below,  not  only 
as  it  affects  their  interests,  but  as  it  affects  their  claims  upon  the  jus- 
tice and  impartial  legislation  of  the  country.  There  can  be  no  reason 
assigned  why  they  should  be  excluded  firom  the  benefits  which  this 
act  confers  upon  citizens  of  their  class,  and,  in  fact,  subjected  to  con- 
fiscation. There  are  important  interests  growing  out  of  this  act  to 
all  other  landholders  upon  conmion  terms ;  they  are  exempted  firom 
quitrents,  and  the  lien  for  the  balance  of  purchase-money  is  taken 
firom  off  their  lands.  Can  there  be  a  reason  assigned  why  those  of 
this  class  who,  by  the  caprice  or  cupidity  of  the  proprietaries,  or  their 
agents,  have  been  embraced  within  the  lines  of  their  surveys,  should 
be  excluded  firom  the  common  benefits  extended  to  their  fellow  citi* 
zens  ?  The  injustice  of  such  a  discrimination  is  conclusive  on  the 
construction  of  the  act,  if  an  act  is  to  be  construed  according  to  the 
intent  of  the  legislature.  With  regard  to  those  who  held  of  the 
manor,  or  held,  as  is  usually  said,  on  terms  agreed,  the  case  is  widely 
different.  It  is  the  effect  of  their  own  individual  contracts 
with  the  proprietary.  They  are,  by  the  nature  of  *  their  [  •  312  ) 
relation  to  the  proprietaries,  distinguished  from  those  of  the 
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other  class,  and  have  nothing  to  complain  of.  Their  quitrents  and 
arrears  were  considered  as  debts  due  to  their  landlord,  and  the  legis- 
lature intended  to  take  firom  the  Penns  nothing  which  belonged  to 
them  in  their  individual  capacity. 

Again ;  extending  the  construction  of  the  act  to  the  geographical 
limits  of  the  manor,  leads  to  the  most  absurd  consequences. 

It  has  been  insisted  that  it  was  lawful,  in  surveying  the  manors, 
to  include  within  their  boundaries  the  grants  to  individuals.  This 
is  readily  conceded ;  and  the  inference  &om  the  fact  is  directly  the 
reverse  of  what  has  been  attributed  to  it  Did  the  legislature  mean, 
by  the  proviso  in  favor  of  the  Penns,  to  reserve  to  them  their  legiti- 
mate tenths ;  or  did  they  mean,  by  possibility,  to  reserve  to  them 
half  the  State  ?  There  cannot  be  a  doubt  that  although  any  partic- 
ular survey  had  embraced  half  a  county,  yet  if  the  vacant  land  within 
it  had  amounted  to  no  more  than  a  tenth,  the  appropriation  would 
have  been  duly  made,  and  valid.  But  could  the  legislature  ever  have 
intended  to  exclude  all  the  individuals  thus  circumscribed,  from  the 
common  benefits  of  grantees  on  the  common  terms  ?  to  have  sub- 
jected them  to  the  most  odious  and  unmerited  exceptions  ?  Could 
the  State  have  intended  to  permit  the  proprietaries,  under  the  pretext 
of  surveying  a  tenth,  to  cast  their  net  over  half  its  limits  ?  It  was 
for  the  very  reason  that  including  individual  surveys  made  them 
no  part  of  the  manor,  that  the  right  to  include  previous 
[  *  313  ]  *  locations  to  individuals  was  tolerated.  It  had  not  entered 
into  the  mind  of  man  to  conceive  that  they  thereby  produced 
any  change  in  the  relation  which  subsisted  between  those  individuals 
and  the  commonwealth ;  or  could  expose  them  to  be  separated  from 
the  mass  of  the  community  in  the  several  legislation  of  the  State ;  or 
exclude  them  from  an  equal  participation  in  all  the  benefits  of  the 
Revolution.  But  by  this  geographical  construction,  without  any  act 
or  ojSence  on  their  part,  they  are  shut  out  from  immunities  extended 
to  others  who  had  no  greater  claims  upon  the  community  than  them- 
selves. 

But  again ;  if  we  are  to  construe  this  act  without  a  reference  to 
its  general  spirit  and  intent,  we  have  but  to  carry  the  principle 
through,  in  order  to  involve  us  in  irreconcilable  absurdity,  and  such 
as  win  oblige  us,  for  the  purpose  of  common  sense,  to  come  back  to 
the  very  principle  of  construction  which  I  would  apply  to  the  law 
throughout.  A  liberal  construction  of  the  8th  section,  vests  in  the 
Penns  the  whole  geographical  contents  of  their  manors,  whether  sold 
or  unsold ;  and  then  adds  to  the  grant  the  rents  reserved  out  of  the 
parts  sold.  The  words  are :  "All  the  lands,  &c.,  duly  surveyed,  &c., 
together  with  the  quit  or  other  rents,  or  arrearages  of  rent,  reserved 
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out  of  the  said  proprietary  tenths,  or  manors,  or  any  part  or  parts 
thereof  sold."  Now,  to  reduce  this  section  to  the  standard  of  com- 
mon sense,  we  have  at  once  to  reject  the  geographical  limits,  and 
circumscribe  the  thing  granted  to  the  estate  or  interest  exist- 
ing in  the  Penns  at  the  time  specified.  *  Nor  is  it  immaterial  [  *  314  ] 
to  note  the  particular  phraseology  here  made  use  of.  The 
words  are,  "  reserved  out  of  the  said  proprietary  tenths,  or  manors,  or 
the  part  or  parts  thereof  which  have  been  sold."  Now  the  lands  sold 
to  these  defendants  below,  were  sold  out  of  the  general  funds  of  the 
State,  and  the  quitrent  on  these  was  reserved  out  of  the  land  of  the 
State,  and  not  of  the  manor,  for  that  had  no  legal  existence  when 
this  sale  and  reservation  were  made.  The  land  was  not  sold  as  paxt 
of  the  manor,  nor  was  the  rent  reserved  out  of  part  of  the  manor. 

But,  secondly ;  there  is  not  a  pretext  for  this  supposed  resulting 
legal  estate  in  the  Penns,  except  the  assumed  reservation  to  them  of 
the  balance  of  purchase-money  on  the  grants  held  within  their  lines 
upon  common  terms.  And  how  does  this  stand  ?  It  will  be  found 
to  be  only  an  implied  grant,  to  which  this  implied  legal  estate  is 
appended;  an  implication  tacked  to  another  implication;  and  finally, 
as  the  concluding  link  of  this  chain  of  implication,  that  ejectment  is 
the  remedy  reserved  for  the  recovery  of  that  balance  of  the  purchase- 
money,  which  is  itself  the  subject  of  the  first  implication. 

K  the  rights  of  the  Penns  be  circumscribed  by  the  positive  enact- 
ments of  this  law,  then  are  they  not  only  precluded  firom  all  claim  to 
the  balances  due  by  this  class  of  grantees,  but  also  firom  those  due 
by  every  description  of  purchasers ;  for  there  is  no  positive  provision 
in  the  law  which  vests  those  balances  in  them.  Their  quitrents 
are  expressly  reserved  to  them  in  the  manors,  but  not  so 
*  with*their  balances  of  purchase-money.  But  in  the  9th  [  *  315  ] 
and  10th  sections,  these  arrearages  of  purchase-money  are 
excepted  firom  the  provisions  of  the  law,  without  any  express  decla- 
ration to  whom  they  shall  belong ;  and  firom  this,  an  implication  is 
supposed  to  result  in  their  favor.  But  surely,  so  far  as  relates  to  the 
balances  due  by  the  general  grantees,  the  implication  is  so  far  from 
being  a  necessary  implication,  that  its  bearing  is  altogether  the  other 
way ;  the  implied  intent  of  the  legislature  is  against  a  construction 
so  obviously  inconsistent  with  the  general  purposes  of  that  body  ;  a 
construction  producing  such  an  unjust,  unreasonable,  and  improbable 
discrimination  between  innocent  and  equally  meritorious  men  of  the 
same  class.  Construe  the  act  so  as  to  confine  the  grant  to  the  Penns 
to  their  private  interests  in  the  manors,  and  it  becomes  sensible  and 
consistent  throughout;  and  while  it  secures  to  them,  on  the  one 
hand«  all  the  interests  which,  as  individuals,  they  are  entitled  to ;  on 
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the  other  hand,  you  extend  to  all  other  individual  citizens,  one  uni- 
form rule  of  legislation  and  relief. 

Again ;  there  is  no  reason  for  supposing  that  when  the  legislature 
uses  the  terms  tenths  and  manors  aforesaid,  in  the  9th  section,  or  the 
said  tenths  and  manors,  in  the  10th  section,  that  it  uses  them  in  any 
other  sense  than  that  in  which  they  are  used  in  the  8th  section.  The 
terms  used,  in  fact,  identify  their  meaning.  But  a  cx)rrect  construc- 
tion of  the  terms  used  in  the  8th  section,  in  describing  these  tenths, 
or  manors,  is  fatal  to  all  implication  in  favor  of  the  Penns, 
[  *  316  ]  with  reference  to  any  *  interest  in  the  lands  legally  seated, 
previous  to  their  appropriation.  The  words  are,  "  tenths,  or 
manors,  duly  surveyed  and  returned  into  the  land-office."  But  who 
will  deny  that  these  words  are  to  be  construed  with  reference  to  the 
intent  and  ejffect  of  such  surveys  ?  And  what  was  that  intent  and 
effect  ?  simply  to  appropriate  unseated  lands.  Would  these  proprie- 
taries have  been  content,  in  laying  off  these  surveys,  to  have  been 
precluded  and  deprived  of  half  their  interest  by  previous  surveys, 
over  which  they  could  not  have  exercised  the  right  of  selling  or 
retaining,  as  they  thought  proper  ?  K  not,  then,  so  far  as  relates  to 
previously  ceded  lands,  they  never  were  appropriated  by  them,  and 
it  cannot  be  predicated  of  them  that,  in  the  sense  of  the  parties, 
they  were  surveyed  and  returned. 

The  construction  now  contended  for,  is  obviously  an  after-thought 
of  the  plaintiffs  below,  growing  entirely  out  of  a  supposed  ambiguity 
in  the  words  of  the  confiscation  act,  and  would  have  been  strenu- 
ously resisted,  had  they  been  so  applied  when  their  surveys  of  manors 
were  first  made. 

Again ;  the  rule  of  construction  applicable  to  leases  and  wills  are 
not  essentially  dijSerent  in  their  principles.  In  legislating  on  this 
subject,  the  State  had  assumed  all  the  rights,  and,  at  least,  could 
exercise  all  the  powers  of  a  manor-holder,  in  making  his  last  will. 
Although  by  the  charter,  the  purchasers  under  manors  are  restricted 
from  any  alienation  of  their  purchases,  by  which  they  might  be 
devested  of  the  incident  of  holding  directiy  of  the  manor, 
[  •  317  ]  it  is  obvious  that  such  a  change  of  •estate  might  be  pro- 
duced, by  the  act  of  the  manor-holder.  Suppose,  then,  the 
grantees  of  the  manor  of  Springetsbury  had  sold  any  portion  of  the 
soil,  and  devested  it  of  this  incident,  lying,  we  may  suppose,  in  the 
very  centre  of  the  whole,  would  a  devise  in  the  very  words  of  this 
act,  '*  to  wit,  of  the  manor  of  Springetsbury,  as  duly  surveyed  and 
returned,"  have  been  construed  to  carry  the  portion  previously  dis- 
posed of?  Or,  to  pursue  the  analogy  further;  suppose  the  purchase- 
money  unpaid,  and  a  covenant  by  indenture  of  the  tenant  to  pay  the 


FEBRUARY  TERM,   1824.  69 


Kirk  V.  Smith.    9  W. 


money  to  the  vendor  and  his  heirs,  and  even  to  hold  the  land  charged 
with  the  payment,  would  a  devise  of  the  manor  carry  the  money  so 
reserved,  or  the  devise  of  the  debt  carry  the  freehold  in  the  land  sold? 

But  on  this  doctrine  of  implication  I  will  make  another  observa- 
tion. It  is  rebutted  by  the  provisions  of  the  instrument  itself;  and, 
in  the  case  of  a  will,  would  be  considered  as  an  undisposed  residue ; 
for,  when  we  look  through  the  whole  act,  and  find  this  8th  section  to 
be  the  only  one  which  purports  to  give  any  thing  to  the  proprietaries, 
their  whole  interest  having  been  previously  confiscated ;  and  when, 
in  this  section,  we  find  their  individual  interests  in  the  soil  of  the 
State,  whether  acquired  as  other  individuals,  or  as  proprietary  appro- 
priations, carefully  designated,  and  even  to  the  arrearages  of  quit- 
rents  on  such  lands,  expressly  reserved  to  them ;  surely,  the  implica' 
tion  arises  that  this  section  was  intended  to  embrace  the  whole 
provision  meant  to  be  made  for  them  out  of  the  common  patrimony 
of  the  State. 

*  The  omission  to  mention  and  reserve  the  arrearages  of  [  *  318  ] 
purchase-money  due  on  the  manorial  sales,  might,  with 
much  greater  reason,  be  urged  as  raising  a  presumption  against  their 
claims  even  to  those  balances.  This,  however,  I  reject ;  and  for  a 
reason  which  serves  to  throw  some  light  upon  the  subsequent  clauses 
of  this  statute ;  which  is,  that  as  the  legislature,  in  so  many  words, 
recognizes  these  alienations  as  individual  sales,  they  very  properly 
considered  the  balances  due  thereon  as  private  debts;  and  as  no 
confiscation  of  private  debts  could  be  implied  from  the  enacting 
clauses  of  the  act,  so  no  express  reservation  of  such  balances  was 
deemed  necessary.  The  subsequent  exceptions  in  favor  of  balances 
due  on  manorial  lands,  therefore,  I  consider  as  intended  only  to  guard 
against  an  extension  of  the  words  of  the  law  to  such  individual  con- 
tracts. The  nine  tenths  of  the  soil,  and  the  balances  of  purchase- 
money  due  on  such  parts  as  had  passed  to  individuals,  they  considered 
as  the  property  of  the  body  poHtic,  and  appropriated  it  as  such  to  the 
State.  The  one  tenth  set  apart  for  the  proprietaries,  they  propose  to 
put  on  the  same  footing  with  their  individual  interests,  properly  so 
called,  and  with  it,  to  reserve  to  them  the  balances  due  on  the  lauds 
appropriated  to  themselves.  These  are  fair  and  consistent  inferences, 
if  not  positive  enactments ;  but  it  would  be  much  more  consistent 
with  the  positive  enactments,  to  hold  that  all  the  balances  due  on 
the  lands  circumscribed  by  the  manorial  lines,  were  still  at 
the  disposition  of  the  legislature,  than  that  they  meant  •to  [  *  319  ] 
confer  on  the  Penns  more  than  they  have  declared,  or  made 
discriminations  among  the  citizens  at  large,  which  no  reason  or  policy 
could  justify. 
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Upon  the  questions  that  have  been  raised  upon  the  operation  of 
the  law,  commonly  called  the  seven  years'  law,  or  the  law  of  1705, 
(though  of  much  greater  antiquity,)  it  may  be  proper  to  make  a  few 
remarks. 

I  cannot  see  a  reason  why  this  law  should  have  been  supposed 
obsolete,  more  especially  with  reference  to  the  early  day  in  which  it 
must  have  acted  upon  the  interests  of  the  parties  in  this  cause. 
On  the  contrary,  it  appears  to  have  been  a  favorite  law  of  the  col- 
ony, for  we  find  it  enacted  and  reenacted,  in  opposition  to  reiter- 
ated repeals  by  the  king  in  council,  as  will  be  seen  by  reference  to 
Carey  and  Bioren's  edition  of  the  Laws.  In  the  same  work,  we  find 
it  printed  under  sanction  of  the  legislature,  and  republished' under  the 
same  authority,  as  lately  as  1810.  Indeed,  upon  reference  to  the 
concessions  which  composed  the  fundamental  laws  of  the  colony,  we 
find  the  very  law  in  its  present  terms  ;  and  are  led  to  the  conclusion 
that  its  constitutional  character  gave  it  a  peculiar  sanctity  in  the  eyes 
of  the  commonwealth.  Another  consequence,  also,  results  from  its  very 
early  enactment ;  which  is,  that,  contrary  to  a  ground  taken  in  argu- 
ment, it  must  be  construed  as  having  a  prospective  effect,  since  it 
was  adopted  at  a  time  when  there  could  not  have  existed  a  case  for 
it  to  govern,  if  solely  retrospective.  Of  this  law  it  has  been  remarked 
that  for  one  hundred  and  sixteen  years  it  does  not  appear 
[  *  320  ]  that  a  cause  has  been  *  won  or  lost  on  the  basis  of  it.  And 
had  the  decisions  of  the  state  courts,  prior  to  the  Revolution, 
been  preserved,  the  observation  would  have  had  its  influence.  But  in 
the  absence  of  reports  of  such  adjudications,  there  cannot  exist  such 
satisfactory  evidence  on  the  subject  as  to  sustain  the  fact  One  thing 
is  very  certain,  that  some  beneficial  influence  must  have  been  felt 
firom  its  existence,  or  it  would  not  have  been  so  often  and  so  per- 
tinaciously insisted  on  by  the  colonists.  If  it  covered  their  estates 
in  no  other  way  than  by  preventing  suits,  its  great  purposes  were 
answered  ;  and  its  sovereign  influence,  in  this  respect,  may  well  be 
inferred,  from  the  assumed  non-existence  of  decisions  at  law.  It 
preserved  health,  if  it  did  not  cure  disease.  At  present,  it  is  unques- 
tionably repealed  by  the  act  of  1785,  for  the  two  acts  cannot  stand 
together.  The  latter  act  extends  the  limitation  of  suits  to  twenty- 
one  years ;  but  if  the  limitation  of  seven  years  would  produce  the 
same  effect,  then  would  the  prior  law  repeal  the  latter,  or  render  it  a 
mere  nullity.  And  this  acounts  for  its  not  having  been  heard  of  for 
the  last  forty  years,  which  may  be  called  the  period  of  reported  causes. 
Its  repeal,  however,  at  that  time,  has  no  influence  upon  its  previous 
effect  upon  the  rights  of  these  parties. 

It  has  been  remarked  of  this  law,  as  incontestable,  that  it  could  not 
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convert  an  equitable  into  a  legal  estate.  But  this  doctrine  appears 
to  me  to  do  more  than  render  the  law  obsolete  ;  it  renders  it  a  mere 
nullity  in  its  origin.  What  is  gained  by  an  estate's  continu- 
ing an  equitable  estate  ?  From  *  its  inherent  strength,  un-  [  *  321  ] 
aided  by  the  law,  if  accompanied  with  continued  possession, 
it  would  continue  a  good  equitable  estate ;  and  why  should  not  the  com- 
prehensive words,  "  shall  forever  give  an  unquestionable  title  against 
all,"  be  construed  into  a  transmutation  from  an  equitable  into  a  legal 
title  ?  How  can  any  but  a  good  legal  title  be  denominated  an  .un- 
questionable title?  and  why  should  not  all  comprise  legal  as  well  as 
equitable  claimants  ?  The  opinion  below  supposes  the  signification 
of  those  terms  to  be  circumscribed  by  the  words  "  during  the  estate." 
But  from  this  I  must  dissent,  since  these  words  do  not  necessarily  con- 
vey that  meaning,  and  are  more  properly  applied  to  the  distinction 
of  estates  into  terms  for  years,  estates  for  life,  estates  in  fee,  in  tail,  &c. ; 
all  which  may  be  either  legal  or  equitable.  Neither  can  I  acquiesce 
in  that  part  of  the  opinion  which  considers  a  discharge  from  the  pur- 
chase-money of  the  land,  as  a  necessary  consequence  of  giving  effect 
to  the  seven  years'  law,  as  against  the  plaintiffs  below  in  this  cause ; 
for  the  lien  might  continue,  though  a  legal  and  absolute  estate  be 
vested  in  the  defendants  below.  And,  to  prevent  the  operation  of 
this  law  in  favor  of  the  possession,  lest  the  claim  for  the  purchase- 
money  should  incidentally  be  barred,  appears  to  be  inverting  the 
order  of  things ;  for,  by  the  acts  limiting  suits  on  contracts,  the  suit 
for  the  purchase-money  might  by  possibility  be  barred ;  while  the 
remedy  to  recover  the  land  was  still  in  full  force,  being  of  longer 
duration.  The  superior  purpose  of  quieting  estates  of  free- 
hold, also  would,  under  that  *  doctrine,  be  controlled  by  the  [  *  322  ] 
inferior  one  of  enforcing  open  contracts,  or  impUed  cove- 
nants. While  the  most  ordinary  means  of  adjusting  contracts  for  the 
sale  of  lands  on  credit  remained  in  practice,  there  could  be  no  danger, 
in  giving  credit  on  sales,  of  losing  both  land  and  money,  as  the  court 
supposes.  But  if  that  consequence  did  follow,  non  constat,  but  that 
the  public  interest,  as  weU  as  private  tranquillity,  might  have  been 
promoted  by  it. 

To  me  it  appears  that  this  seven  years'  law  has  had  a  sovereign 
influence  over  the  rights  of  property  in  that  State.  I  have  no  doubt 
that  it  is  under  its  influence  the  doctrine  has  grown  up,  that  a  pos- 
sessor of  the  soil  need  not  produce  a  patent  to  protect  his  freehold ;  as 
well  as  the  doctrine  that  those  words  which,  on  the  face  of  the  war- 
rant, would  seem  a  condition,  shall  not  be  held  to  produce  more  than 
a  contract  and  a  lien. 

But  if  this  seven  years'  law  did  not  quiet  the  possession  of  tho 
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defendants  below,  I  confess  I  am  at  a  loss  to  understand  the  princi- 
ple upon  which  that  effect  is  denied  to  the  limitation  act  of  1786. 
Was  their  estate  void  or  voidable,  legal  or  equitable  ?  In  every  point 
of  view,  the  law  appears  to  me  to  operate  in  their  favor. 

The  opinion  below  is  thus  expressed  :  "  Possession,  to  create  a  bar 
by  length  of  time,  must  be  adverse,  which  it  cannot  be  if  the  defend- 
ant's entry  was  under  a  title  derived  from  the  plaintiffs."     That  a 
possession,  to  sustain  a  bar  under  the  act,  must  be  adverse,  is  imques- 
•  tionable.     But  when  the  court  comes,  in  the  next  member 

[  *  323  ]  of  the  *  period,  to  explain  what  is  meant  by  an  adverse  pos- 
session, we  find  the  doctrine  asserted  tiiat  a  possession 
cannot  be  held  adverse  to  the  title  of  him  from  whom  it  is  derived. 
This  doctrine  I  hold  to  be  altogether  untenable ;  and  this  sentence 
alone,  though  every  other  idea  be  put  out  of  the  case,  would,  in  my  view 
of  the  subject,  entitle  the  plaintiffs  here  to  a  reversal  of  the  judgment. 
The  title  acquired  by  a  vendee  is  most  peculiarly  adverse  to  that  of 
him  from  whom  he  purchases. 

But  under  what  view  of  the  subject  could  these  plaintiffs  be  held 
mere  tenants  at  will  to  the  parties  plaintilBTs  below  ?  or  their  posses- 
sion any  other  than  an  adverse  possession  ?  They  did  not  hold  as 
the  agents  or  representatives  of  those  through  whom  they  derived 
the  title.  From  the  time  of  entering  into  possession,  they  held  in 
virtue  of  the  estate  in  themselves,  and  not  that  of  any  other.  If  the 
idea  is  that  the  proprietaries  might  at  any  time  have  entered  upon 
them,  and  in  that  sense  the  estate  was  held  at  their  will,  the  answer 
is,  that  is  one  of  the  very  cases  that  the  act  of  limitation  provides 
against;  for  it  takes  away  that  volition  in  the  proprietary,  unless 
the  entry  be  made  in  twenty-one  years.  But  the  fact  was  not  so ; 
these  tenants  did  not  hold  at  the  will  of  the  proprietaries,  for  all  those 
who  acquired  under  the  common  terms  were  taken  under  the  care  of 
the  law,  and  we  find  act  upon  act  to  regulate  the  proceedings  of  the 
proprietary  towards  them.  The  right  to  turn  them  out  by  the  shoul- 
ders never  existed  in  the  proprietary ;  he  must  have  resorted  to  his 
entry,  or  suit,  to  recover  possession ;  they  were  considered 
[  •  324  ]  *  as  holding  a  freehold,  and  the  law  did  not  entitle  him  to 
resume  possession  arbitrarily.  It  was  the  doctrine  of  that 
State,  that  his  rights  were  restricted  to  the  payment  of  the  purchase- 
money  and  quitrents,  at  least  until  he  tendered  a  return  of  advances 
and  improvements.  It  cannot  be  imagined  that  the  reservation  of 
quitrents  converted  the  purchasers  into  tenants  at  will ;  neither  prin- 
ciple nor  authority  would  sanction  the  idea.  Nor  can  I  perceive  any 
thing,  either  in  the  legal  relations  or  contracts  of  these  parties,  that 
isould  sustain  the  doctrine  that  the  possession  of  the  defendants  wan 
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permissive,  and  identified  with  that  of  the  proprietary.  A  tenancy  at 
will  must  be  the  result  of  contract,  express  or  implied ;  but  a  free- 
hold granted  on  condition,  is  not  converted  by  forfeiture  into  a  ten- 
ancy at  will.  Yet,  had  it  been  otherwise,  surely  lapse  of  time,  general 
acquiescence,  and  received  opinion,  ought  to  be  held  to  produce  the 
same  consequences  as  to  the  tenure  of  property  in  this  State,  which 
were  produced  by  the  same  causes  in  England  upon  the  tenure  by 
copy  of  court-roll.  That  which  was  in  its  origin  nothing  but  a 
tenure  at  will,  retains  now  nothing  of  its  origin  but  the  formula  which 
attests  its  history. 

To  conclude ;  let  the  estate  of  these  defendants  below  be  considered 
as  either  void  or  voidable,  and  I  see  not  how  the  act  of  limitations  is 
to  be  escaped  by  their  antagonist.  If  voidable,  on  failure  to  pay  the 
purchase-money,  the  entry  is  expressly  taken  away  by  that  statute; 
and  if  void,  they  cannot  be  reduced  lower  than  to  the  grade 
*  of  tenants  by  sufferance,  with  regard  to  whom  entry  and  [  *  325  ] 
suit  was  just  as  indispensable,  as  with  regard  to  any  other 
tenure.  Co.  Lit.  57.  In  the  application  of  the  doctrines  on  the 
statute  of  limitations,  the  incidents  to  the  two  tenures  ought  not  to 
be  confounded.  Judgment  affirmed. 


Robert  J.  Tatlob  and  others.  Appellants,  r.  John  Thompson  Mason i 

Respondent. 

9  W.  325. 

A  deyise  of  an  estate  tail  upon  the  conditions  that  the  devisee  would  take  the  name  of  the 
devisor,  and  also  take  an  oath,  &c.,  were  held,  upon  the  particular  provisions  of  the  will,  to 
be  conditions  subsequent. 

Appeal  from  the  circuit  court  of  the  United  States  for  Maryland. 

The  biU  in  this  cause  was  filed  in  behalf  of  *  one  of  the  [  *  327  ] 
co-heirs  of  Richard  Barnes,  deceased,  and  her  children ;  and 
claims  an  account  of  the  profits  of  his  estate,  from  the  defendant,  J. 
T.  M.,  also  a  co-heir,  who  claims  and  holds  possession  of  the  estate, 
under  the  will  of  the  said  Richard. 

Three  instruments  of  writing,  purporting  to  be  the  will  of  the 
testator,  all  of  them  properly  authenticated,  were  exhibited  in  the 
record.  The  first,  dated  on  the  31st  day  of  October,  in  the  year 
1789,  gives  his  whole  estate,  after  pecuniary  legacies  to  his  other 
nephews  and  niece,  to  the  defendant,  J.  T.  M. 

In  the  second  will,  which  is  dated  the  16th  day  of  July,  1800,  the 
testator  gives  his  whole  real  estate  \o  J.  T.  M.  during  his  life,  and 
after  his  death  to  his  eldest  son,  Abraham,  in  tail,  on  condition  of 
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his  changing  his  name  to  Abraham  Barnes,  with  remainder  to  the 
heirs  of  his  nephew,  J.  T.  M.,  lawfully  begotten,  forever,  on  their 
changing  their  surname  to  Barnes. 

The  third  will  is  without  date,  but  is  proved,  by  its  contents,  to 
have  been  executed  after  the  others,  probably  in  the  year  1803.  After 
some  small  bequests,  the  testator  •  says :  "  I  give  the  whole  of  my 
property,  after  complying  with  what  I  have  mentioned,  to  the  male 
heirs  of  my  nephew,  J.  T.  M.,  lawfully  begotten,  forever,  agreeable 
to  the  law  of  England^  which  was  the.  law  of  our  State  before  the 
Revolution,  that  is,  the  oldest  male  heir  to  take  all,  on  the  following 
terms :  that  the  name  of  the  one  that  may  have  the  right,  at  the  age 
of  twenty-one,  with  his  consent,  be  changed  to  Abraham 
[  *  328  ]  *  Barnes,  by  an  act  of  public  authority  of  the  State,  without 
any  name  added ;  together  with  his  taking  an  oath,  before 
be  has  possession,  before  a  magistrate  of  Saint  Mary's  county,  and 
have  it  recorded  in  the  office  of  the  clerk  of  the  county,  that  he  wiD 
not  make  any  change  during  his  life  in  this  my  will,  relative  to  my 
real  property.  And  on  his  refusing  to  comply  with  the  above-men- 
tioned terms,  to  the  next  male  heir  on  the  above-mentioned  terms ; 
and  so  on,  to  aU  the  male  heirs  of  my  nephew,  J.  T.  M .,  as  may  be, 
on  the  above  terms;  and  all  of  them  refusing  to  comply,  in  a  reason- 
able time  after  they  have  arrived  at  the  age  of  twenly-one,  say  not 
exceeding  twelve  months,  if  in  that  time  it  can  be  done,  so  that  no 
act  of  intention  to  defeat  my  will  shall  be  allowed  of ;  and  of  their 
refusing  to  comply  with  the  terms  above  mentioned,  if  any  such  per- 
son may  be,  then  to  the  son  of  my  late  nephew,  J.  T.  M.,  named 
/L  T.  M.,  on  the  above-mentioned  terms ;  and  on  his  refusal,  to  his 
orother,  J.  T.  M. ;  and  on  his  refusing  to  comply  with  the  above- 
mentioned  terms,  to  the  heirs  male  of  my  nephew,  A.  B.  T.  M.,  law- 
fully begotten,  on  the  above-mentioned  terms ;  and  on  their  refusal, 
to  the  male  heirs  of  my  niece,  Mrs.  Chichester,  lawfully  begotten,  on 
their  complying  with  the  above-mentioned  terms ;  and  their  refusal, 
to  the  daughter  of  my  nephew,  J.  T.  M.,  named  Mary ;  so  on,  to  any 
daughter  he  may  have  or  has."  The  testator  then  appoints  J.  T.  M. 
his  sole  executor,  with  a  salary  of  $1,600  per  year  for  his  life ;  and 
adds,  "  and  that  my  will  is,  that  he  shall  keep  the  whole  of 
[  *  329  ]  my  *  property  in  his  possession  during  his  life."  The  testa- 
tor then  empowers  his  executor  to  manage  the  estate  at  his 
discretion,  to  employ  agents,  and  to  pay  them  such  salaries  as  he 
shall  think  proper ;  to  repair  the  houses,  and  to  build  others,  as  he 
may  think  necessary ;  to  reside  at  his  plantations,  and  to  use  their 
produce  for  his  support ;  and  adds,  "  after  which,  to  be  the  property 
of  the  person  that  may  have  a  right  to  it,  as  above  mentioned."    The 
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testator  also  requires  his  executor  to  take  an  oath,  ^^  that  he  will 
justly  account  for  the  property  that  he  may  have  the  power  of." 

Richard  Barnes  died  in  April,  1804,  and  J.  T.  M.  proved  three 
several  paper  writings,  as  his  last  will,  and  qualified  as  his  executor. 
The  testator  had  one  brother,  who  died  in  his  lifetime  without  issue, 
and  one  sister,  who  intermarried  with  Thompson  Mason,  and  died 
also  in  the  lifetime  of  the  testator,  leaving  three  sons,  H.  T.  M. 
A.  B.  T.  M.,  and  J.  T.  M.,  and  one  daughter,  A.  T.  M.,  one  of  the 
complainants,  who  intermarried  with  R.  W.  Chichester.  The  rights 
of  the  said  A.  T.  Chichester  are  conveyed,  by  deed,  to  trustees,  for 
the  benefit  of  herself  and  children.  J.  T.  M.  had  no  son  living  at  the 
death  of  the  testator,  but  has  two  after-born  sons,  who  are  now  alive. 

The  curcuit  court  dismissed  the  bill,*  and  the  cause  was  brought,  by 
appeal,  to  this  court. 

Jcmes  and  Harper^  for  the  appellants. 

The  Attorney-  General  and  Emmetj  for  the  respondents. 

*  Marshall,  C.  J.,  delivered  the  opinion  of  the  court ;  and,  [  *  339  ] 
after  stating  the  case,  proceeded  as  follows :  — 

If  the  estate  should  yield  any  surplus  profits,  Gifker  satisfying  the 
charges  placed  on  it  by  the  testator,  J.  T.  M.  is  directed  to  account 
for  those  profits,  and  they  are  the  property  of  "  the  person  that  may 
have  the  right,"  according  to  the  language  of  the  wilL 

Are  the  heirs  at  law  the  persons  "  who  have  the  right,"  according 
to  this  language  ? 

Certainly  not.  The  plain  .intention  of  the  will  is  to  exclude  them. 
They  admit  this ;  and  support  their  claim  by  alleging  that  the  will, 
so  far  as  respects  the  devises  which  are  to  take  place  after  the  death 
of  J.  T.  M.,  is  utterly  void,  the  limitations  over  being  too  remote. 

The  first  limitation  is  to  "  the  male  heirs  of  my  nephew,  J.  T.  M., 
lawfully  begotten,  forever,  agreeably  to  the  law  of  England ; "  that 
is,  the  oldest  male  heir  to  take  all. 

If  the  clause  stopped  here,  there  could  be  no  question  in  the  case. 
The  person  who  should  be  the  eldest  male  heir  of  J.  T.  M.  at  the 
time  of  his  death,  would  take  the  estate.  But  the  testator 
proceeds  to  prescribe  the  "terms"  on  which  such  *  eldest  [  *  340  ] 
male  heir  should  take.  They  are,  "  that  the  name  of  the 
one  that  may  have  the  right,  at  the  age  of  twenty-one,  with  his 
consent,  be  changed  to  Abraham  Barnes,  by  an  act  of  public  authority 
of  the  State,  without  any  name  added,  together  with  his  taking  an 
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oath  before  he  has  possession;  ^<  that  he  will  not  make  any  change 
daring  his  life  in  this  my  will,  relative  to  my  real  property.  And  on 
his  refusing  to  comply  with  the  above-mentioned  terms,  to  the  next 
male  heir,  on  the  above-mentioned  terms ;  and  so  on,  to  all  the  male 
heirs  of  my  nephew,  J.  T.  M.,  as  may  be,  on  the  above  terms  ;  and 
all  of  them  refusing  to  comply  in  a  reasonable  time  after  they  have 
arrived  at  the  age  of  twenty-one,  say  not  exceeding  twelve  months,  if 
in  that  time  it  can  be  done,  so  that  no  act  of  intention  to  defeat  my 
will  shall  be  allowed  of;  and  on  their  refusing  to  comply  with  the 
terms  above  mentioned,  if  any  such  person  may  be,  then  to  the  son 
of  my  late  nephew,  H.  T.  M."  &c. 

The  time  allowed  the  eldest  male  heir  of  J.  T.  M.  to  perform  the 
condition  on  which  his  estate  would,  according  to  the  words  of  the 
will,  become  absolute,  is  twelve  months  after  he  shall  attain  his  age 
of  twenty-one  years.  As  J.  T.  M.  might  die,  leaving  no  son  alive  at 
his  death,  but  leaving  his  wife  enceinte  of  a  son,  it  is  obvious  that  the 
contingency  on  which  the  estate  depended  might  not  happen  within 
a  life,  or  lives,  in  being,  or  within  twenty-one  years  and  nine  months 
after  the  death  of  J.  T.  M.  If,  therefore,  the  estate  did  not  vest  until 
the  contingency  should  happen,  the  limitation  over  to  the 
[  *  341  ]  eldest  male  heir  of  J.  T.  M.,  *  depends  on  an  event  which  is 
too  remote  to  be  tolerated  by  the  policy  of  the  law,  and  the 
remainder  is,  consequently,  void.  K,  on  the  contrary,  the  estate  is  to 
vest  on  the  death  of  J.  T.  M.,  to  be  devested  on  the  non-performance 
of  the  condition,  the  limitation  in  remainder  is  valid,  and  the  plain- 
tiffs are  not  entitled  to  the  account  for  which  the  bill  prays. 

The  inquiry,  then,  is,  whether  the  conditions  annexed  to  the  devise 
of  the  remainder,  be  precedent  or  subsequent ;  and  this,  it  is  admitted, 
must  be  determined  by  the  intention  of  the  testator,  which  intention 
is  to  be  searched  for  in  his  will. 

All  the  instruments  of  writing  purporting  to  be  his  last  will,  show 
that  his  firm  and  continuing  purpose,  from  the  31st  day  of  October, 
in  the  year  1789,  to  the  time  of  his  death,  in  the  year  1804,  was  to 
preserve  his  estate  entire  for  the  benefit  of  a  single  devisee,  and  not 
to  permit  it  to  be  divided  among  his  heirs.  The  same  papers,  like- 
wise, show  that  the  first  object  of  his  affection  and  bounty,  was 
J.  T.  M. ;  and  the  second,  was  the  eldest  male  heir  of  J.  T.  M.  An 
ample  and  unconditional  provision,  perhaps  equivalent  to  the  whole 
value  of  his  real  estate,  is  made  for  J.  T.  M.  during  his  life ;  and  on 
his  death,  the  whole  real  estate,  with  any  residuum  of  profit  which 
might  possibly  be  accumulated  during  his  life,  is  given  to  his  eldest 
male  heir.  If  these  devises  should  be  expressed  in  ambiguous 
language,  this  obvious  and  paramount  intention  ought  to  serve  as  a 
key  to  the  construction. 
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The  language  of  the  devise  in  remainder,  imports  an  in- 
tention that  it  should  take  effect  on  the  *  determination  of  [  *  342  ] 
the  particular  estate.  So  soon  as  J.  T.  M.,  the  first  object  of 
his  bounty,  is  removed,  the  eldest  male  heir  of  J.  T.  M.,  the  second 
object  of  his  bounty,  comes  into  view :  "  I  give  the  whole  of  my 
property  "  "  to  the  male  heirs  of  my  nephew,  J.  T.  M.  lawfully  be- 
gotten, forever,  agreeable  to  the  law  of  England*;  that  is,  the  oldest 
male  heir  to  take  all,  on  the  following  terms,"  &c.  These  words 
postpone  the  interest  of  the  devisee  no  longer  than  till  he  can  be 
ascertained ;  that  is,  till  the  death  of  J.  T.  M.,  who  was  to  occupy 
the  premises  for  his  life.  The  eldest  male  heir  of  J.  T.  M.  would  be 
known  at  his  death,  at  which  time  the  particular  estate  which  was 
carved  out  of  this  general  devise,  would  determine,  or  at  furthest, 
within  nine  months  afterwards.  The  language  is  not  such  as  a  man 
would  be  apt  to  use  who  contemplated  any  interval  between  the 
particular  estate  and  the  remainder.  The  words  import  the  same 
intention,  as  if  he  had  said,  I  give  to  the  eldest  male  heir  of  J.  T.  M. 
all  my  property,  on  condition  that,  at  the  age  of  twenty-one  years, 
his  name  be  changed  to  that  of  Abraham  Barnes,  by  an^ct  of  public 
authority  of  the  State,  &c.  Such  words,  it  seems  to  the  court,  would 
carry  the  estate  immediately  to  the  devisee,  without  waiting  for  the 
performance  of  the  condition. 

With  this  general  intent,  manifested  in  each  of  these  instruments, 
and  this  language,  showing  the  expectation  that  no  interest  would 
intervene  between  the  particular  estate  devised  to  J.  T.  M.  and  that 
to  his  eldest  male  heir,  the  conditions  on  which  that  devise 
was  made,  must  be  expressed  *  in  language  to  show  very  [  *  343  ] 
clearly  that  they  were  to  be  performed  before  the  estate 
could  vest,  to  justify  the  court  in  putting  that  construction  on 
this  will. 

Let  that  language  be  examined.  The  devise  is  of  the  whole  prop- 
erty to  the  male  heirs  of  J.  T.  M.,  in  succession,  the  eldest  to  take 
first.  The  condition  is  to  be  performed  by  ^  the  one  that  may  have 
the  right."  In  the  mind  of  the  testator,  then,  the  right  was  to  pre* 
cede  the^Dondition,  not  be  created  by  it  He  would  not  have  described 
the  person  who  was  to  perform  the  condition,  as  already  having  ^^  the 
right,"  if  the  impression  on  his  mind  had  been,  that  no  person  would 
have  the  right  until  the  condition  should  be  performed. 

This  expression  is  entitled  to  the  more  influence,  firom  the  consid- 
eration that  the  condition  is  to  be  performed  by  the  person  having 
the  right  at  the  age  of  twenty-one,  or  in  a  convenient  time  after* 
wards.  The  devisee  might  be  an  infant  at  the  time  of  the  death  of 
J.  T.  M.     The  person  who  has  the  right,  if  an  infant,  is  allowed  till 
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he  attains  his  age  of  twenty-one  years,  and  a  reasonable  time  after- 
wards, to  perform  the  condition.  This  is  inconsistent  with  the  idea 
that  the  condition  mast  be  performed  before  the  estate  vested,  before 
the  right  accrued. 

The  testator  then  directs,  in  addition  to  the  change  of  name,  that 

an  oath,  prescribed  in  his  will,  shall  be  taken,  and  then  proceeds : 

"  and  on  his  (the  person  that  may  have  the  right)  refusing 

[  *  344  ]  •  to  comply  with  the  above-mentioned  terms,  to  the  next 

male  heir  on  the  same  terms." 

The  property  is,  in  the  first  instance,  devised  to  all  the  male  heirs 
of  J.  T.  M.,  the  oldest  to  take  first  The  testator  then  proceeds  to 
desciibe  the  state  of  things  in  which  the  next  oldest  is  to  take.  That 
state  of  things  is  the  refusal  of  the  oldest  to  comply  with  the  terms 
annexed  to  the  estate  given  to  him.  Upon  this  refusal,  the  devise  is 
immediate.  No  intervention  of  the  heir  at  law  is  necessary  to  defeat 
the  title  of  the  oldest,  and  to  vest  the  property  in  the  next  male  heir. 
But,  until  this  refusal,  the  rights  of  the  oldest  remain  unchanged. 

Although  the  words,  "  refusing  to  comply,"  may,  in  general,  have 
the  same  operation  in  law  as  the  words  ^'  failing  to  comply  "  would 
have ;  yet,  in  this  case,  they  are  accompanied  and  explained  by  other 
words,  which  show  that  the  word  ^^  refusing "  was  used  in  a  sense 
which  might  leave  the  estate  in  the  devisee,  though  his  name  should 
not  be  changed  Where  the  condition  to  be  performed  depends  on 
the  will  of  the  devisee,  his  failure  to  perform  it  is  equivalent  to  a 
refusal.  But  where  the  condition  does  not  depend  on  his  will,  but 
on^the  will  of  those  over  whom  he  can  have  no  control,  there  is  a 
manifest  distinction  between  "refusing,"  and  "failing"  to  comply 
with  it  The  first  is  an  act  of  the  will,  the  second  may  be  an  act  of 
inevitable  necessity. 

In  this  case,  the  name  is  to  be  chsmged  by  a  legislative  act  Now, 
the  eldest  male  heir  of  J.  T.  M.  may  petition  for  this  act, 
[  *  345  ]  but  the  legislature  *  may  refuse  to  pass  it  In  such  a  case, 
the  devisee  would  not  "refuse"  to  comply  with  the  terms 
on  which  the  estate  was  given  to  him ;  those  terms  would  neither  be 
literally  nor  substantially  violated.  K  there  were  nothing  in  the 
words  of  the  will  to  give  additional  strength  to  this  construction,  the 
refusal  of  the  legislature  to  pass  the  act  would  not  be  a  refusal  of  the 
devisee  to  comply  with  the  terms,  and  would  seem,  in  reason,  to  dis- 
pense with  the  condition,  as  effectually  as  the  passage  of  an  act  to 
render  the  condition  illegal.  Its  performance  would  be  impossible, 
without  any  default  of  the  devisee. 

But  there  are  other  words  which  show  conclusively  that  the  tes- 
tatoi  intended,  by  this  expression,  to  make  the  devise  to  the  next  and 
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other  devisees,  to  depend  entirely  on  a  wilful  and  voluntary  disregard, 
on  the  part  of  the  eldest,  of  the  terms  on  which  the  property  was 
devised  to  him. 

After  giving  the  estate  to  the  male  heirs  of  J.  T.  M.,  in  succession, 
the  testator  proceeds :  "And  all  of  them  refusing  to  comply,  in  a 
reasonable  time  after  they  have  arrived  at  the  age  of  twenty-one,  say 
not  exceeding  twelve  months,  if  in  that  time  it  can  be  done,  so  that 
no  act  of  intention  to  defeat  my  will  shall  be  allowed  of,  and  of  their 
refusing  to  comply  with  the  terms  above  mentioned,  if  any  such  per- 
son may  be,  then  to  the  son  of  my  late  nephew,  H.  T.  M.,"  &c. 

These  words  expressly  refer  to  all  the  male  heirs  of  J.  T.  M.,  in- 
cluding the  oldest,  apply  to  each  particular  devise,  and  fully  explain 
the  intention  of  the  testator  on  the  subject  of 'the  change 
of  •  name.  It  is  to  be  changed  in  twelve  months  after  the  [  *  346  ] 
devisee  attains  his  age  of  twenty-one  years,  "  if  in  that  time 
it  can  be  done ; "  and  this  provision  is  made,  that  "  no  act  of  inten- 
tion to  defeat  his  will  may  be  allowed  of."  The  devise  over  is  on 
"refusing"  to  comply  with  the  terms  on  which  the  estate  is  given  in 
the  first  instance,  and  this  "  refusing  to  comply,"  takes  place  only 
"if  it  can  be  done"  —  exists  only  where  there  is  "  an  act  of  intention 
to  defeat  his  will,"  If  it  "  cannot  be  done,"  if  there  be  "  no  act  of 
intention  to  defeat  his  will,"  then  there  is  not  that  "  refusing  to  com- 
ply with  the  terms  "  on  which  the  devise  over  is  to  take  place. 

All  these  provisions  appear  to  the  court  to  demonstrate  that  the 
testator  intended  the  devise  to  take  effect  immediately,  to  be  defeated 
by  the  devisee's  refusing  to  comply  with  the  terms  on  which  the 
property  was  given. 

The  devisees  are,  all  of  them,  the  co-heirs  of  the  testator,  and  the 
whole  purpose  of  the  will  is,  to  prevent  their  inheriting  any  part  of 
his  estate  as  his  heirs.  J.  T.  M.  takes  an  interest  for  life,  beneficially, 
to  a  considerable  extent,  perhaps  to  the  whole  extent  of  the  profits, 
certainly  to  the  whole  extent,  if  he  chooses  to  expend  the  whole,  ex- 
cept $1,600  per  annum,  in  repairs,  buildings,  and  the  support  of  him- 
self and  family ;  and  is  to  take  the  surplus  profits,  if  there  be  any,  as 
trustee ;  but  as  trustee  for  whom  ?  For  his  eldest  male  heir,  not  for 
the  heirs  of  his  testator. 

That  eldest  male  heir  takes  the  whole  property,  including 
these  possible  surplus  profits,  on  *  certain  conditions,  one  of  [  *  347  ] 
which  is,  the  change  of  his  name  by  act  of  assembly.  He 
might  possibly,  nay  probably,  be  an  infant,  for  J.  T.  M.  had  no  male 
hi^ir  at  the  death  of  the  testator.  The  event  of  his  being  an  infant  is 
particularly  contemplated,  and  provided  for  in  the  wiU.  Such  infant 
devisee  is  allowed  twelve  months,  after  attaining  his  full  age,  to  per- 
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form  the  condition.  No  provision  whatever,  if  the  estate  does  not 
vest  immediately,  is  made  for  his  education  and  maintenance.  Not 
even  these  surplus  profits,  which  are  so  carefully  to  accumulate  for 
his  use,  are  given  to  him.  The  infant  orphan,  heir  of  an  enormous 
estate,  who  was  the  particular  favorite,  and  whose  future  grandeur 
constituted  the  pride  of  his  ancestor,  is  cast,  by  this  construction,  on 
the  world,  without  the  means  of  subsistence,  while  the  whole  profits 
of  his  estate  pass,  without  account,  to  those  for  whom  the  testator 
intended  nothing. 

The  estate  is  devised,  in  succession,  to  each  of  the  heirs  of  the  tes- 
tator, on  the  same  condition ;  and,  if  it  be  a  condition  precedent,  the 
consequence  is,  that  the  same  persons  who  could  not  take  it  in  suo 
cession,  as  he  wished  it  to  pass,  would  take  it  in  common,  as  he 
wished  it  not  to  pass.  The  whole  scheme  of  the  will  would  be  de- 
feated, and  an  object  be  ejSected,  which  all  his  ingenuity  had  been 
exerted  to  prevent. 

In  this  view  of  the  case,  it  may  be  proper  again  to  observe  that 
the  devise  over  to  the  second  male  heir  of  J.  T.  M.,  is  limited  to 
take  effect  on  the  refusal  of  the  oldest  to  perform  the  terms  on 
which  the  estate  is  given  to  him.  This  must  be  a  voluntary 
[  •  348  ]  *  refusal,  an  "  act  of  intention  to  defeat  his  will."  Now,  a 
failure  to  perform  the  condition  may  take  place,  although 
the  devisee  may  have  used  his  utmost  endeavors  to  perform  it ;  the 
legislature  may  refuse  to  pass  the  act  required. 

If  it  be  a  condition  precedent,  the  estate,  in  that  event,  can  never 
vest,  and  the  whole  intention  of  the  testator  may  be  defeated  without 
the  fault  of  the  devisee.  But  the  will  was  framed  with  very  different 
views.  The  testator  declares  that  each  devise  over  is  to  take  effect 
on  the  previous  devisee's  "  refusing "  to  comply  with  the  terms  on 
which  the  devise  was  made  to  him ;  on  his  obtaining  the  act  of  as- 
sembly, "  if  it  can  be  done ; "  on  there  being  no  "  act  of  intention  to 
defeat  his  will."  This  construction  would  make  the  devise  to  depend 
on  the  will  of  the  legislature,  although  the  testator  declares  that  it 
shall  depend  on  the  devisee  himself. 

To  take  the  oath  not  to  make  any  alteration  in  the  will,  so  far  as 
respects  the  real  property,  is  completely  within  the  power  of  the  de- 
visee, and  this  is  directed  to  be  taken  ^'  before  he  has  possession." 
This  direction  shows  the  opinion  of  the  testator,  that  the  estate 
vested  immediately,  otherwise  there  could  be  no  necessity  for  the 
clause  suspending  the  possession.  It  would  be  a  very  useless  declara- 
tion to  say  that  the  devisee  should  not  take  possession  of  an  estate 
to  which  he  had  no  right  This  assists,  too,  in  marking  more  clearly 
the  distinction  taken  by  the  testator,  between  a  condition  annexed 
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to  the  estate,  which  was  in  the  power  of  the  devisee,  and 

one  not  in  his  power.     The  possession  *  is  not  postponed  [  *  349  ] 

antil  he  shall  obtain  an  act  of  the  legislature  for  the  change 

of  his  name,  but  is  postponed  until  he  shall  take  the  oath  directed  by 

the  will. 

In  the  case  of  Gulliver  v.  Ashby,  4  Burr.  1929,  William  Wykes 
devised  his  estate  to  several  persons  in  succession,  after  the  death  of 
his  wife,  and  added  the  following  clause :  "  Provided  always,  and 
this  devise  is  expressly  on  this  condition,  that  whenever  it  shall  hap- 
pen that  the  said  mansion  house,  and  said  estates,  after  my  wife's 
decease,  shall  descend  or  come  to  any  of  the  persons  hereinbefore 
named,  [that]  the  person  or  persons  to  whom  the  same  shall,  from 
time  to  time,  descend  or  come,  [that  he  or  they]  do  or  shall  then 
change  their  surname,  and  take  upon  them  and  their  heirs  the  sur- 
name of  Wykes  only,  and  not  otherwise.'' 

In  giving  his  opinion  on  this  case.  Lord  Mansfield  said :  ^^  First, 
that  this  is  not  a  condition  precedent  It  cannot  be  complied  with 
instantly.  It  is  ^  to  take  the  name  for  themselves  and  their  heirs.' 
Now  many  acts  are  to  be  done  in  order  to  oblige  the  heirs  to  take 
it,  such  as  a  grant  fiom  the  king,  or  an  act  of  parliament.  It  is  not, 
therefore,  a  condition  precedent,  but,  being  penned  as  a  condition^ 
it  must  be  a  condition  subsequent" 

All  the  judges  concurred  in  the  opinion  that  it  was  not  a  condition 
precedent  Mr.  Justice  Yates  thought  it  no  more  than  a  recom- 
mendation. The  other  judges  considered  it  as  a  condition  subse- 
quent 

To  the  reason  given  by  Lord  Mansfield,  for  *  considering  [  *  350  ] 
the  conditions  on  which  the  testator,  in  the  case  in  Burrow, 
devised  his  estates,  as  conditions  subsequent,  are  superadded,  in  the 
case  at  the  bar,  others  of  great  weight  which  have  been  mentioned 
and  relied  on. 

The  case  put  at  the  bar,  that  the  eldest  male  heir  of  J.  T.  M. 
might  die  within  twelve  months  after  attaining  his  age  of  twenty- 
one  years,  leaving  an  infeint  son,  deserves  serious  consideration.  If 
the  estate  vested  in  the  ancestor,  it  would  descend  to  him.  K  the 
condition  be  precedent,  the  estate  did  not  vest,  and  cannot  descend 
to  him.     This  would  be  contrary  to  the  general  spirit  of  the  will 

K  the  change  of  name  constituted  the  whole  condition  of  the 
devise,  the  proofs  famished  by  the  will  of  its  being  a  condition  sub- 
sequent, are  so  strong  as  to  dispel  all  reasonable  doubt  But  there 
is  another  condition,  respecting  which  the  intention  is  less  obvious. 

The  person  ^<  that  may  have  the  right "  is  to  procure  an  act  of 
assembly  for  the  change  of  his  name,  ^  together  wiih  his  taking  an 
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oath,  before  he  has  possession,  before  a  magistrate,"  &c.,  "  that  he 
will  not  make  any  change  during  his  life  in  this  my  will,  relative  to 
my  real  property." 

It  has  been  truly  said  that  this  condition  is  against  law,  is  repug- 
nant to  the  nature  of  the  estate,  and  consequently  void.  But  if  this 
be  a  condition  precedent,  its  being  void  will  not  benefit  the  devisee. 
It  becomes  necessary  to  inquire,  therefore,  whether  this  also  be  a 
condition  subsequent,  or  must  be  performed  before  the  estate  can 

vest 
[  *  351  ]       •  In  making  the  devise,  the  testator  uses  the  words,  "  I 

give  the  whole  of  my  property."  Immediately  afterwards 
he  describes  the  person  who  is  to  perform  the  conditions  on  which 
the  property  is  given,  as  "  the  one  that  may  have  the  right ; "  and, 
after  directing  the  change  of  name,  adds,  ^^  together  with  his  taking 
an  oath,  before  he  has  possession,  before  a  magistrate  of  St.  Mary's 
county,"  &c. 

The  person  who  "  has  the  right,"  is  to  take  the  oath  "  before  he  has 
possession."  Title,  then,  is  distinguished  from  possession.  The  most 
attentive  perusal  of  the  wUl  furnishes  no  reason  for  the  opinion  that 
the  testator  has  confounded  possession  with  title.  All  those  parts  of 
the  will  which  respect  change  of  name,  dispose  of  the  whole  prop- 
erty, and  dispose  of  it  in  such  terms  as  to  show,  we  think,  a  clear 
intention  that  the  right  should  vest  in  the  devisee,  on  the  death  of  J. 
T.  Ml,  to  be  defeated  on  the  non-performance  of  the  condition  an- 
nexed to  the  estate.  The  change  of  language,  and  the  adoption  of 
the  word  "  possession,"  indicate  very  strongly  that  the  word  was 
used  in  its  popular  sense,  to  denote  the  taking  actual  and  corporal 
possession  of  an  estate.  The  testator  was  contemplating  the  event 
of  an  infant  becoming  entitled  to  his  property,  and  providing  for  that 
event  Such  infant  was,  within  twelve  months  after  attaining  his 
age  of  twenty-one  years,  "  if  in  that  time  it  could  be  done,"  to  ob- 
tain an  act  of  the  legislature  for  the  change  of  his  name ;  and  more- 
over to  take  the  oath    prescribed,  "before   he  has  possession;" 

alluding,  we  think,  clearly,  to  that  possession  which  an  in- 
[  •  352  ]  fant  devisee  takes  of  *  his  estate,  when  he   attains  his 

majority.  A  different  construction  would  make  this  devise 
repugnant  to  itself.  It  would  make  the  devise  to  depend  on  two 
conditions,  to  be  performed  at  the  same  time,  and  yet  the  one  to 
precede  the  vesting  of  the  estate,  and  the  other  to  be  capable  of 
being  performed  more  than  twenty  years  after  it  had  vested.  The 
word  possession  cannot  be  construed  as  equivalent  to  right  for  the 
purpose  of  producing  such  consequences  as  these. 

After  dispc«ing  of  his  estate  in  fee  tail,  the  testator  proceeds  t^i 
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carve  out  a  particular  estate  for  his  favorite  nephew,  J.  T.  M. ;  and 
it  is  not  entirely  unworthy  of  notice  that  he  continues  the  use  of  the 
word  "  possession,"  with  the  obvious  intent  to  afifix  to  it  the  meaning 
of  simple  occupancy.  It  is  impossible  to  read  these  wills  without 
perceiving  a  continuing  and  uninterrupted  desire  to  bestow  his  whole 
estate  on  J.  T.  M.,  Eind  his  family.  The  first  will  gives  him  the  es- 
tate absolutely.  HisMesire  to  preserve  it  in  mass,  and  to  connect  it 
with  his  name,  increased  with  his  age ;  and  his  second  will  gives  his 
estate  to  J.  T.  M.,  for  life,  remainder  to  his  eldest  son  in  tail  male, 
remainder  to  the  heirs  of  J.  T.  M .,  the  oldest  to  take  all,  on  condition 
of  their  changing  their  surname  to  that  of  Barnes.  The  last  will 
contains  intrinsic  evidence  that,  preserving  the  same  intention  with 
respect  to  his  estate,  he  had  been  alarmed,  by  the  suggestion  that  the 
remainder  in  tail  to  the  heirs  of  J.  T.  M.,  might  coalesce  with  his 
life-estate,  and  vesting  in  him,  might  enable  him  to  break 
the  entail  and  divide  the  estate.  To  reconcile  *  his  kindness  [  *  353  ] 
to  J.  T.  M.,  with  his  pride,  he  endeavors  to  give  his  nephew 
the  advantages  of  an  estate  for  life  in  such  form  as  to  leave  him  no 
power  over  the  fee.  It  is  not  unworthy  of  remark  that,  in  endeavor- 
ing to  accomplish  this  object,  he  continues  the  use  of  the  word  "  pos- 
session." My  wiU  is,  he  says,  "  that  he  (J.  T.  M.)  shall  keep  the 
whole  of  my  property  in  his  possession  during  his  life,  with  full 
power,"  &c  Whether  the  legal  effect  of  this  clause  be  the  same 
with  an  express  devise  to  J.  T.  M.,  for  life,  remainder  to  his  heirs  in 
tail,  is  unimportant  with  respect  to  the  present  inquiry.  It  shows  the 
intention  of  the  testator,  and  the  sense  in  which  he  used  the  word. 
It  shows  that  he  distinguished  between  possession  and  title. 

The  court  is  of  opinion  that,  were  the  paper  which  is  supposed  to 
have  been  executed  in  1803  to  be  considered  as  constituting  singly 
the  will  of  Richard  Barnes,  and  were  it  to  be  admitted  that  an 
estate  tail  did  not  vest  in  J.  T.  M.,  still,  the  conditions  annexed  to  the 
estate  devised  to  his  oldest  heir  male  are  subsequent,  and  not  pre- 
cedent ;  and,  consequently,  the  contingency  on  which  the  devise  is 
to  take  effect  is  not  too  remote.  This  opinion  renders  it  unnecessary 
to  decide  the  questions  so  elaborately  discussed  at  the  bar,  whether 
the  last  will  revoked  those  which  preceded  it,  and  whether  an  estate 
tail  is  vested  in  J.  T.  M.  It  would  be  improper  to  decide  those  ques- 
tions at  this  time,  because  persons  may  be  interested  in  them  who  are 
lot  now  before  the  court.  Decree  affirmed, 

7  H.  283 ;  14  H.  488. 
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IVFCreert's  Lessee  v.  Somerville. 

9  W.  354. 

The  statute  of  11  and  12  Wm.  III.  c.  6,  which  is  in  force  in  Maryland,  remoyes  the  com 
mon-law  disability  of  claiming  title  through  an  alien  ancestor,  bat  does  not  apply  to  a 
living  alien  ancestor,  so  as  to  create  a  title  by  heirship^  where  none  would  exist  by  the 
common  law,  if  such  living  alien  ancestor  were  a  natural-boiy  subject  or  citizen. 

Error  to  the  circuit  court  of  Maryland. 

The  case  agreed,  stated  that  William  JVFCreery  was  seised  and 
possessed  of  a  tract  of  land  in  Baltimore  county,  in  the  State  of 
Maryland,  called  Clover  Hill,  and  died  possessed  thereof  about  the 
1st  of  March,  1814.  He  had  previously  executed  an  instrument  of 
writing,  purporting  to  be  his  last  wiU  and  testament,  by  which  he 
devised  the  above  tract  of  land  to  those  under  whom  the  defendant, 
Somerville,  claimed ;  but  it  was  witnessed  by  two  persons  only,  and 
was,  therefore,  inoperative  to  pass  lands  in  Maryland,  the  laws  of 
which  require  three  witnesses  to  a  wiU  for  that  purpose.  W. 
M'Creery  left  at  his  death  no  children,  but  a  brother,  Ralph  M'Creery, 
a  native  of  Ireland,  who  is  still  living,  and  who  has  not  been  natu- 
ralized, and  three  nieces,  Letitia  Barwell,  Jane  M'Creery,  and  Isabella 
M'Creery,  the  latter  being  the  lessor  of  the  plaintiff,  who  are  the 
daughters  of  the  said  Ralph,  and  native-born  citizens  of  the 
[  *  355  ]  United  States.  •  The  devisees  under  the  will  applied  by 
petition  to  the  legislature  of  Maryland,  to  confirm  the  will, 
and  the  legislature,  accordingly,  without  the  knowledge  or  consent 
of  the  lessor  of  the  plaintiff,  passed  an  act  for  that  purpose ;  saving, 
nevertheless,  the  rights  of  all  persons  claiming  title  to  the  lands  de- 
vised, by  conveyance  firom  any  of  the  heirs  of  W.  M'Creery.  The 
action  was  brought  to  recover  an  undivided  third  part  of  Clover 
HiU. 

Upon  this  case,  judgment  was  rendered  by  the  court  below  for  the 
defendant,  and  the  cause  was  brought  by  writ  of  error  to  this  court 

Wind^ry  for  the  plaintiff  in  error. 

D.  B.  Ogden^  for  the  defendant. 

Story,  J.,  delivered  the  opinion  of  the  court 

The  title  of  the  lessor  of  the  plaintiff  to  recover  in  this  case,  depends 
upon  the  question,  whether  she  can  claim  as  one  of  the  co-heirs  of 
her  deceased  uncle,  her  father  being  an  alien,  and  alive  at  the  com- 
mencement of  the  present  suit.  It  is  perfectly  clear  that,  at  common 
aw,  her  title  is  invalid,  for  no  person  can  claim  lands  by  descent 
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through  an  alien,  since  he  has  no  inheritable  blood.  But  the 
siatute  of  11  and  12  Wm.  IIL  c.  6,  is  admitted  'to  be  in  [  •  356  ] 
force  in  Maryland ;  and  that  statute,  beyond  all  controversy, 
removes  the  disability  of  claiming  title  by  descent,  through  an  alien 
ancestor.  The  only  point,  therefore,  is,  whether  the  statute  applies 
to  the  case  of  a  living  alien  ancestor,  so  as  to  create  a  title  by  heir- 
ship,  where  none  would  exist  by  the  common  law,  if  the  ancestor 
were  a  natural-bom  subject. 

We  have  not  been  able  to  find  any  case  in  England,  in  which  this 
question  has  been  presented  for  judicial  decision.  In  the  case  of 
Palmer  v.  Downer,  2  Mass.  Rep.  179,  in  the  State  of  Massachusetts, 
the  facts  brought  it  directly  before  the  court,  but  it  does  not  appear 
to  have  attracted  any  particular  attention,  either  from  the  bar  or  the 
bench.  It  may,  then,  be  considered  as  a  question  of  new  impression, 
and  is  to  be  settled  by  ascertaining  the  true  construction  of  the  stat- 
ute of  William. 

That  act  is  entitled :  ^^  An  act  to  enable  his  Majesty's  natural-born 
subjects  to  inherit  the  estate  of  their  ancestors,  either  lineal  or  col* 
lateral,  notwithstanding  their  father  or  mother  were  aliens."  The 
title  is  not  unimportant,  and  manifests  an  intention  merely  to  remove 
the  disability  of  alienage.  It  proceeds  to  enact,  ^'  that  all  and  every 
person  or  persons,  being  the  king's  natural-born  subject  or  subjects, 
within  €Lny  of  the  king's  realms  or  dominions,  should  and  might, 
thereafter,  inherit  and  be  inheritable,  as  heir  or  heirs,  to  any  honors, 
&C.,  lands,  &c.,  and  make  their  pedigrees  and  titles,  by  descent,  firom 
any  of  their  ancestors,  lineal  or  collateral,  although  the 
fa^er  and  mother,  or  father  or  mother,  or  other  *  ancestor,  [  *  357  ] 
of  such  person  or  persons,  by,  firom,  through,  or  under  whom 
he,  she,  or  they  should  or  might  make  or  derive  their  title  or  pedigree, 
were,  or  was,  or  should  be,  born  out  of  the  king's  allegiance,  and  out 
of  his  Majesty's  realms  and  dominions,  as  fireely,  fully,  and  effect- 
ually, to  all  intents  and  purposes,  as  if  such  father  and  mother,  or 
father  or  mother,  or  other  ancestor  or  ancestors,  by,  firom,  through,  or 
under  whom  he,  she,  or  they  should  or  might  make  or  derive  their 
title  or  pedigree,  had  been  naturalized,  or  natural-bom  subjects."  In 
construing  this  enactment,  it  ought  not  to  escape  observation,  that 
the  language  is  precisely  such  as  parliament  might  have  used,  if  the 
intention  were  confined  to  the  mere  removal  of  the  disability  of 
alienage.  It  declares  that  persons  might  lawfully  inherit  and  be  in- 
heritable, as  heirs,  and  make  their  titles  and  pedigrees,  by  descent, 
firom  any  of  their  ancestors,  although  their  parents  were  born  out  of 
the  realm ;  plainly  supposing  that  they  might  take  as  heirs  by  de- 
scent, but  for  the  circumstance  of  the  alienage  of  the  intermediate 
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ancestors,  through  whom  they  must  claim.  It  speaks  of  such  inter* 
mediate  ancestors,  as  persons  who  were  or  should  be  born  out  of  the 
realm,  and  it  enables  the  party  to  take,  as  heir,  as  effectually  as  if  such 
ancestors  had  been  natural-born  subjects.  Now,  this  language  im- 
ports no  more  than  a  removal  of  the  defect,  for  want  of  inheritable 
blood.     It  does  not  in  terms,  create  a  right  of  heirship,  where  the 

common  law,  independently  of  alienage,  prohibits  it;  it 
[  •  358  ]  puts  the  party  in  the  same  situation,  and  none  *  other,  that 

he  would  be  in,  if  his  parents  were  not  aliens.  If  his  pa- 
rents were  natural-born  subjects,  and  capable  to  take  as  heirs  of  the 
deceased  ancestor,  it  is  clear  that  he  could  not  inherit  by  descent 
through  them,  as  they  would  intercept  the  title,  as  nearer  heirs.  The 
only  cases  in  which  he  could  inherit,  living  his  parents,  are  those 
where  the  common  law  has  prohibited  the  parents  from  taking, 
although  they  have  inheritable  blood.  Such  are  the  cases  of  a 
descent  from  brother  to  brother,  and  from  a  nephew  to  an  uncle, 
where  the  common  law  has  disabled  the  parents  of  the  deceased 
brother  or  nephew  from  taking  the  estate  by  descent,  upon  the  ground 
that  inheritances  cannot  lineally  ascend.  2  Bl.  Comm.  208,  212,  and 
Christian's  Note.  If  the  legislature  had  intended,  not  only  to  create 
inheritable  blood,  but  also  to  create  absolute  heirship,  some  explana- 
tory language  would  have  been  used.  The  statute  would  have  de- 
clared, not  only  that  the  party  should  make  title  by  descent,  in  the 
same  manner  as  if  his  parents  were  natural-born  subjects,  but  that 
he  should  be  deemed  the  heir,  whether  his  parents  were  living  or 
dead.  No  such  explanation  is  given  or  hinted  at ;  and  if  we  are  to 
insert  it>  it  is  by  expounding  the  language  beyond  its  obvious  mean- 
ing and  limitations.  We  do  not  feel  at  liberty  to  adopt  this  mode 
of  interpretation,  in  a  case  where  no  legislative  intention  can  be  fairly 
inferred,  beyond  the  ordinary  import  of  the  words. 

This  construction  is  not  impugned  by  the  explanatory 
[  *  359  ]  act,  afterwards  passed  in  25  Geo,  II.  *  c.  39.     It  seems  that 

inconveniences  were  apprehended,  in  case  persons  should  be 
held  by  the  statute  of  William,  to  gain  a  future  capacity  to  inherit, 
who  did  not  exist  at  the  death  of  the  persons  last  seised.  The 
statute  of  Geo.  II.  therefore,  after  reciting  the  act  of  William,  de- 
clares that  it  shall  not  be  construed  to  give  any  right  or  title  to  any 
persons  to  inherit  as  heirs,  &c.,  by  enabling  any  such  persons  to 
claim,  or  derive  their  pedigree,  through  any  alien  ancestor,  unless  the 
persons  so  claiming  "  were,  or  shall  be,  in  being,  and  capable  to  take 
the  same  estate  as  heir  or  heirs,  &c.,  by  virtue  of  the  said  statute,  at 
the  death  of  the  person  who  shall  last  die  seised,"  and  to  whom  they 
shall  claim  to  be  heir  or  heirs.    Then  follows  a  proviso,  '^  that  in  case 
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the  person  or  persons  who  shall  be  in  being,  and  capable  to  take,  at 
the  death  of  the  ancestor,  so  dying  seised,  &c.,  and  upon  whom  the 
descent  shall  be  cast,  by  virtue  of  this  act,  or  of  the  said  recited  act, 
shall  happen  to  be  a  daughter  or  daughters  of  an  alien,  and  that  the 
alien  father  or  mother,  through  whom  such  descent  shall  be  derived 
by  such  daughter  or  daughters,  shall  afterwards  have  a  son  born 
within  any  of  his  Majesty's  realms  or  dominions,  the  descent,  so  cast 
upon  such  daughter  or  daughters,  shall  be  devested  in  favor  of  such 
son ;  and  such  son  shall  inherit  and  take  the  estate,  in  like  manner 
as  is  allowed  by  the  common  law  of  this  realm,  in  cases  of  the  birth 
of  a  nearer  heir."  Then  follows  a  provision  for  the  case  of  the  sub- 
sequent birth  of  a  daughter,  who  is  enabled  to  take  as  a 
co-heir  with  the  other  *  daughters.  It  has  been  argued  that  [  *  360  ] 
this  proviso  includes  the  cases  of  all  children  born  after  the 
descent  cast  in  the  lifetime  of  their  alien  parents,  and,  therefore,  sup- 
poses the  descent  may  be  cast,  notwithstanding  their  parents  are  liv- 
ing. Admitting  this  to  be  the  true  construction  of  the  proviso,  and 
that  it  is  not  restrained  to  posthumous  children,  the  case  of  the  plain- 
tiff is  not  aided  by  it ;  for  the  clause,  that  the  son  shall  take,  in  like 
manner  as  is  allowed  by  the  common  law,  in  cases  of  the  birth  of  a 
nearer  heir,  shows  that  parliament  had  in  view  cases  where  the  chil- 
dren might,  at  common  law,  take  as  heirs,  although  their  parents 
were  living ;  and  yet  the  common  law  devested  the  title,  so  cast  by 
descent,  upon  the  birth  of  a  nearer  heir.  For  instance,  if  lands  are 
given  to  a  son,  who  dies,  leaving  a  sister  his  heir,  if  the  parents  have, 
at  any  distance  of  time  afterwards,  another  son,  the  common  law 
devests  the  descent  upon  the  sister  in  favor  of  such  son,  and  he  is 
entitled  to  take  the  estate  as  heir  to  his  brother.  2  Bl.  Comm.  208. 
Christian's  Note ;  5  Co.  Litt  11 ;  Doct.  and  Stud.  1  Dialog,  c.  7. 
We  think,  then,  that  this  proviso  does  not  shake  the  construction, 
already  given  by  us,  to  the  statute  of  William.  For,  here,  the  case 
of  after-born  children  is  expressly  provided  for,  which  would  other- 
wise be  excluded  by  the  declaratory  clause  of  the  statute  ;  and  if  it 
was  contemplated  that  the  act  of  William  created  a  new  title,  by 
heirship,  independently  of  alienage  in  the  parents,  beyond  the  rules 
of  the  common  law,  the  natural  presumption  is,  that  the 
declaratory  clause  would  *  in  some  manner  have  expressed  [  *  361  ] 
that  intention.  So  far  from  affirming  a  new  title,  by  heir- 
ship, it  asserts  that  the  true  construction  of  that  statute  excludes  all 
persons  who  were  not  in  being  at  the  time  of  the  descent  cast,  and 
then  "  capable  to  take  the  estate  as  heir  or  heirs,  &c.,  by  virtue  of 
the  said  statute  of  William ; "  and  we  have  already  seen  that  the 
terms  of  that  statute  give  no  other  capacity  than  would  exist  if  the 
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parents  were  natural-born  subjects.  The  exception,  then,  of  after* 
born  children,  out  of  the  declaratory  clause  of  the  act  of  George  IL, 
carries  no  implication  that  the  legislature  was  dealing  with  any  other 
cases  except  those  where,  if  the  alien  parents  were  living  at  the  time 
of  the  descent  cast,  the  children  were  capable  of  taking,  as  heirs  at 
common  law,  in  their  own  right,  independently  of  the  alienage.  Mr. 
Justice  Blackstone,  in  his  learned  Commentaries,  2  Bl.  Comm.  251, 
gives  no  explanation  of  these  statutes,  which  extends  them  beyond 
such  cases  ;  and  his  omission  to  notice  the  larger  construction,  now 
contended  for  by  the  plaintiff,  would  be  somewhat  remarkable,  if 
that  had  been  deemed  the  true  interpretation  of  the  statutes. 

In  the  absence  of  all  authority,  we  do  not  feel  ourselves  at  liberty  to 
derogate  from  the  general  doctrine  of  the  common  law  as  to  descents, 
by  incorporating  into  the  statute  of  William  a  case  which  is  not 
within  its  terms,  and  is  not  called  for  by  any  clear  legislative  policy. 

Judgment  affirmed^  with  costs. 

6  P.  102  ;  18  H.  235. 


The  Apollon.     Edon,  Claimant. 

9  W.  862. 

A  decree  of  acquittal,  on  a  proceeding  in  rem,  without  a  certificate  of  probable  cause  of 

seizare,  and  not  appealed  from  with  effect,  is  condusiye,  in  ererj  inquiry  before  any  other 

court,  that  there  was  no  jostifiable  caase  of  seizure. 
The  French  Tonnage  Duty  Act  of  the  15th  of  May,  1820,  (3  Stats,  at  Laiige,  605,)  inflicts  no 

forfeiture  of  the  vessel  for  the  non-payment  of  the  tonnage  duty.    The  duty  is  collectable 

in  the  same  manner  as  by  the  Collection  Act  of  1799. 
The  29th  section  of  the  Collection  Act  of  1799,  (1  Stats,  at  Large,  648,)  does  not  extend  to 

the  case  of  a  vessel  arriving  from  a  foreign  port,  and  passing  through  the  conterminous 

waters  of  a  river,  which  forms  the  boundary  between  the  United  States  and  the  territory 

of  a  foreign  state,  for  the  purpose  of  proceeding  to  such  territory. 
The  municipal  laws  of  one  nation  do  not  extend,  in  their  operation,  beyond  its  own  territory, 

except  as  regards  its  own  citizens. 
A  seizure  for  the  breach  of  the' municipal  laws  of  one  nation,  cannot  be  made  within  the 

territory  of  another. 
A  municipal  seizure  cannot  be  justified  or  excused,  upon  the  ground  of  probable  cause,  unless 

under  the  special  provisions  of  some  statute. 
The  probable  profits  of  a  voyage,  either  upon  the  cargo  or  freight,  do  not  form  an  item  for 

the  computation  of  damages,  in  cases  of  marine  torts. 
Where  the  property  is  restored,  after  a  detention,  demurrage  is  allowed  for  the  detention  of 

the  ship,  and  interest  upon  the  value  of  the  cargo,  under  a  libel  for  a  tortious  seizure. 
Where  the  vessel  and  cargo  have  been  sold,  the  gross  amount  of  the  sales,  with  interest,  is 

allowed ;  and  an  addition  of  10  per  cent,  sometimes  made,  where  the  property  has  been 
sold  under  disadvantageous  circumstances. 
[  *  363  ]  *  Counsel  fees  may  be  allowed,  either  as  damages  or  costs,  both  on  the  instance 
and  prize  side  of  the  court. 

The  cause  was  argued  by  the  Attorney^  General  for  tne  respon- 
dent, and  by  Harper  and  Clay,  for  the  appellant 
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Story,  J.,  delivered  the  opinion  of  the  court 

This  is  a  libel,  brought  by  the  master  of  the  French  ship  Apol- 
lon,  against  the  collector  of  the  district  of  St.  Mary's,  for  damages 
occasioned  by  an  asserted  illegal  seizure  of  the  ship  and  cargo, 
by  the  respondent,  while  she  was  lying  in  Belle  River,  a  branch  of 
the  St.  Mary's,  within  the  acknowledged  territories  of*  the  King  of 
Spain. 

There  is  no  dispute  as  to  the  national  character  of  the  ship.  It 
appears  that  she  sailed  from  France,  bound  to  Charleston,  in  South 
Carolina ;  but  as  apprehensions  were  then  entertained,  that  the  pro- 
posed tonnage  duty  on  French  vessels  might  be  passed  by  congress, 
an  alternative  destination  was  given  to  her  for  a  Spanish  port,  the 
object  of  the  voyage  being  to  land  her  cargo  in  the  United  States, 
and  to  take  a  return  cargo  of  cotton  to  France.  The  cargo  was 
partly  owned  by  French  subjects,  and  partly  by  a  Mr.  Le 
Maitre,  a  domiciled  *  merchant  at  Charleston,  who  was  [  *  364  ] 
also  the  consignee.  Upon  her  arrival  ojBT  the  port  of  Charles- 
ton, the  master  ascertained,  that  the  French  tonnage  duty  act  had 
passed,  (act  of  15th  of  May,  1820,  c.  125,)  and  therefore  declined 
entering  the  port  He  had  on  board  some  specie  belonging  to  the 
Bank  of  the  United  States,  which,  by  the  permission  of  the  collector, 
was  brought  on  shore  by  the  revenue  cutter.  Having  obtained  infor- 
mation from  the  collector,  that  Amelia  Island  was  not  deemed  an 
American  territory,  he  sailed  for  that  place,  under  the  direction  of  the 
consignee ;  and  there  the  ship  lay  for  a  considerable  time,  while  the 
master  proceeded  to  St  Augustine,  a  distance  of  about  eighty  miles, 
where  he  entered  his  ship  and  cargo,  and  paid  the  regular  duties 
required  by  the  Spanish  authorities.  While  at  this  port,  he  ascer- 
tained, that  the  local  authorities  had  it  in  contemplation  to  establish 
a  new  port  of  entry,  to  be  called  St  Joseph's,  on  Belle  River,  within 
the  Spanish  territory,  and  to  appoint  officers  of  the  customs  to  reside 
there.  The  unquestionable  object  of  this  estabUshment,  as  disclosed 
in  some  correspondence  between  the  immediate  agents,  which  is 
inserted  in  the  transcript,  was  to  have  a  convenient  depot,  for  the 
purpose  of  carrying  on  an  illicit  trade,  in  fraud  of  the  revenue  and 
navigation  laws  of  the  United  States.  Indeed,  it  is  manifest,  that 
there  could  be  no  other  object,  for  there  was  no  commerical  popula- 
tion in  the  neighborhood  whose  wants  were  to  be  suppUed  in  the 
regular  course  of  commerce.  Of  this  object,  perhaps.  Cap- 
tain Edon  was  not  ignorant ;  but  he  *  does  not  appear  to  [  *  365  ] 
have  participated  in  any  of  the  schemes  connected  with  it 
His  own  avowed  object  was,  to  transship  his  cargo  into  the  United 
States,  and  to  receive  from  thence  a  cargo  of  cotton,  without  sub* 

8* 
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jecting  himself  to  the  payment  of  the  French  tonnage  duty.  Part  of 
the  cargo  was  sold  at  St.  Augustine,  probably  to  pay  duties  and 
charges ;  and  upon  Captain  Edon's  return  to  Amelia  Island,  under 
the  advice  and  instructions  of  the  Spanish  officers  of  the  customs,  he 
removed  his  vessel  from  Amelia  Island  up  Belle  River,  about  six  or 
eight  miles ;  and  after  having  lain  at  anchor  near  St  Joseph's  for 
eighteen  days,  the  ship  with  her  cargo  was  there  seized  by  the  col- 
lector of  St.  Mary's,  and  carried  to  the  latter  port  for  adjudication. 
Admiralty  proceedings  were  instituted  by  the  attorney  for  the  United 
States,  in  the  district  court  of  Greorgia,  to  subject  the  ship  to  the  pay- 
ment of  the  tonnage  duty,  and  the  cargo  to  forfeiture ;  but  puon  the 
hearing  of  the  cause,  the  court  awarded  a  decree  of  restitution  of  the 
ship  and  cargo.  From  this  decree  the  government  interposed  an 
appeal,  but  the  appeal  was  finally  abandoned  before  any  hearing  in 
the  appellate  court.  In  the  mean  time  the  present  libel  for  damages 
was  instituted,  and  some  difficulty  arose  as  to  the  propriety  of  enter- 
taining it  during  the  pendency  of  the  other  suit,  because  in  that  suit 
it  was  competent  for  the  court  to  award  damages,  if  the  seizure  was 
without  reasonable  cause.  The  objection  was  well  founded ;  but  it 
was  withdrawn,  from  the  anxious  desire  of  the  government  to  have 

the  cause  speedily  adjudged  in  the  proper  tribunal,  upon 
[  *  366  ]  *  the  substantial  merits.     Upon  the  hearing  of  this  cause, 

the  district  court  pronounced  a  decree  for  damages,  from 
which  an  appeal  was  taken  to  the  circuit  court ;  and  from  the  decree 
of  the  circuit  court,  confirming  the  decree  of  the  district  court,  with 
an  addition  of  thirty-three  and  a  third  per  cent,  to  all  demurrage 
allowed  by  the  latter,  the  present  appeal  was  taken,  and  the  cause 
now  stands  for  a  final  decision. 

The  questions  arising  upon  the  record,  have  been  argued  with  great 
zeal  and  ability,  and  embrace  some  considerations  which  belong 
more  properly  to  another  department  of  the  government  It  cannot, 
however,  escape  observation,  that  this  court  has  a  plain  path  of  duty 
marked  out  for  it,  and  that  is,  to  administei;  the  law  as  it  finds  it 
We  cannot  enter  into  political  considerations,  on  points  of  national 
policy,  or  the  authority  of  the  government  to  defend  its  own  rights 
against  the  frauds  meditated  by  foreigners  against  our  revenue 
system,  through  the  instrumentetlity  and  protection  of  a  foreign 
sovereignty.  Whatever  may  be  the  rights  of  the  government,  upon 
principles  of  the  law  of  nations,  to  redress  wrongs  of  this  nature,  and 
whatever  the  powers  of  congress  to  pass  suitable  laws  to  cure  any 
defects  in  the  present  system,  our  duty  lies  in  a  more  narrow  com- 
pass ;  and  we  must  administer  the  laws  as  they  exist,  without  strain- 
ing them   to  reach   public  mischiefs,  which  they  were   never  de- 


FEBRUARY    TERM,   1824.  91 

The  Apollon.    9  W. 

signed  to  remedy.  It  may  be  fit  and  proper  for  the  government,  in 
the  exercise  of  the  high  discretion  confided  to  the  exec- 
utive, for  great  public  purposes,  *  to  act  on  a  sudden  [  •  367  ] 
emergency,  or  to  prevent  an  irreparable  mischief,  by  sum- 
mary measures,  which  are  not  found  in  the  text  of  the  laws. 
Such  measures  are  properly  matters  of  state,  and  if  the  responsi- 
bility is  taken,  under  justifiable  circumstances,  the  legislature  will 
doubtless  apply  a  proper  indemnity.  But  this  court  can  only  look 
to  the  questions,  whether  the  laws  have  been  violated;  and  if  they 
were,  justice  demands  that  the  injured  party  should  receive  a  suitable 
redress. 

The  first  question  is,  whether  there  was  a  justifiable  cause  of 
seizure.  This  question  has  been  already  decided  in  the  proceedings 
in  rem,  and  the  decree  of  acquittal,  not  havijag  been  appealed  from 
with  effect,  is  conclusive  evidence  in  every  inquiry"  before  every  other 
tribunal,  that  there  was  no  such  cause.  This  point  was  decided 
upon  great  consideration,  in  the  case  of  Grelston  v.  Hoyt,  3  W.  246, 
and  is  not  believed  to  be  susceptible  of  any  legal  doubt.  In  the  present 
case,  however,  as  the  parties  have  been  induced  to  waive  objections 
to  this  libel,  for  damages  pending  the  former  suit,  upon  the  suppo- 
sition that  the  same  questions  might  be  as  open  here  as  there,  it 
may  not  be  amiss  to  examine  the  ground  upon  which  the  right  of 
seizure  is  now  attempted  to  be  maintained.  As  to  any  forfeiture, 
or  supposed  forfeiture,  under  the  act  of  1820,  c  126,  it  is  very  clear 
that  it  cannot  be  maintained.  That  act  simply  authorizes  a  tonnage 
duty  of  eighteen  dollars  per  ton,  to  be  collected  on  all  French 
ships  which  shall  be  entered  in  the  United  States,  *  and  [  *  368  ] 
provides  for  the  collection  of  the  duty,  in  the  same  manner 
as  tonnage  duties  are  to  be  collected  by  the  Collection  Act  of  1799, 
c.  128 ;  but  this  act  inflicts  no  forfeiture  for  the  non-payment  of  the 
tonnage  duty,  nor  did  the  libel  in  rem  even  affect  to  proceed  for  any 
such  forfeiture.  The  consideration  of  this  act  may  then  be  at  once 
dismissed.  But  the  29th  section  of  the  Collection  Act  of  1799,  is 
supposed  to  contain  a  direct  authority  for  the  seizure.  That  section 
provides :  "  That  if  any  ship  or  vessel,  which  shall  have  arrived  within 
the  limits  of  any  district  of  the  United  States,  from  any  foreign  port 
or  place,  shall  depart,  or  attempt  to  depart  from  the  same,  unless  to 
proceed  on  her  way  to  some  interior  district,  to  which  she  may  be 
bound,  before  report  or  entry  shall  have  been  made  by  the  master, 
&c,  with  the  collector  of  some  district  of  the  United  States,  the  master, 
&c.,  shall  forfeit  and  pay  the  sum  of  $400 ;  and  it  shall  be  lawful  for 
any  collector,  &c.,  to  arrest  and  bring  back,  or  cause  to  be  arrested 
and  brought  back,  such  ship  or  vessel,  to  such  port  of  the  United 
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States,  to  which  it  may  be  most  conveniently  done."     It  is  observ- 
able that  no  forfeiture  is  here  inflicted  upon  the  vessel  or  cargo ;  but 
the  penalty  is  personal  upon  the  master.     There  was  no  pretence, 
then,  to  institute  proceedings  in  the  district  court,  in  rem,  for  the 
forfeiture,  and  the  delay  occasioned  by  such  proceedings  was  clearly 
unjustifiable ;  in  fact,  the  original  libel  did  not  proceed  for  any  for- 
feiture, except  against  the  cargo.     But  it  is  said  that  the 
[*369]  arrest  and  bringing  into  poJrt  wus  justifiable,  •because  the 
ship  had  entered  the  district  of  St.  Mary's,  and  had  de- 
parted therefrom,  without  making  any  report  or  entry.      The  dis- 
trict of  St.   Mary's,  by  law,  comprehends  "all  the  waters,  shores, 
harbors,  rivers,  creeks,  bays,  and  inlets,  from  the  south  point  of  Jekyl 
Island,  exclusive,  to  St.  Mary's  River,  inclusive."     St.  Mary's  River 
formed,  at  this  period,  the  boundary  between  the  United  States  and 
the  Spanish  Territory,  the  boundary  line,  by  the  treaty  of  1795, 
running  through  the  middle  thereof,  in  its  whole  course  to  the  Atlan- 
tic Ocean.     The  only  access  from  the  ocean  to  the  Spanish  waters 
running  into  the  St.  Mary's,  as  well  as  to  the  adjacent  Spanish  terri- 
tories, was  through  this  river.     So  that,  upon  the  general  principles 
of  the  law  of  nations,  the  waters  of  the  whole  river  must  be  consid- 
ered as  common  to  both  nations,  for  all  purposes  of  navigation,  as  a 
common  highway,  necessary  for  the  advantageous  use  of  its  own 
territorial  rights  and  possessions.     There  is  no  doubt  that  The  Apol- 
lon  did  not  enter  the  St.  Mary's  for  the  purpose  of  going  into  any 
American  port,  for  trade  or  intercourse.     Her  avowed  destination 
was  for  the  Spanish  waters  and  Spanish  territories ;  and  she  never 
anchored  in  the  St.  Mary's,  except  upon  the  Spanish  side  of  the 
river.     Her  proceeding  up  Belle  River,  was  still  more  decisive  of  this 
intention.     Under  such  circumstances,  the  question  arises,  whether  a 
mere  transit  through  the  waters  of  the  St  Mary's,  for  the  purpose  of 
proceeding  to  the  Spanish  territory,  is  to  be  deemed  an  arrival  within 
the  limits  of  the  United  States  from  a  foreign  port,  within 
[  •  370  ]  the  sense  of  the  29th  section  *  of  the  act  already  referred  to. 
We  are  decidedly  of  opinion  that  it  cannot  be  so  considered. 
The  laws  of  no  nation  can  justly  extend  beyond  its  own  territories, 
except  so  far  as  regards  its  own  citizens.     They  can  have  no  force  to 
control  the  sovereignty  or  rights  of  any  other  nation,  within  its  own 
jurisdiction.     And,  however  general  and  comprehensive  the  phrases 
used  in  our  municipal  laws  may  be,  they  must  always  be  restricted 
in  construction,  to  places  and  persons  upon  whom  the  legislature 
have  authority  and  jurisdiction.     In  the  present  case,  Spain  had  an 
equal  authority  with  the  United  States  over  the  River  St.  Mary's. 
The  attempt  to  compel  an  entry  of  vessels,  destined  through  those 
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waters  to  Spanish  territories,  would  be  an  usurpation  of  exclusive 
jurisdiction  over  all  the  navigation  of  the  river.  If  our  government 
had  a  right  to  compel  the  entry  at  our  custom-house,  of  a  French 
ship,  in  her  transit,  the  same  right  existed  to  compel  the  entry  of  a 
Spanish  ship.  Such  a  pretension  was  never  asserted ;  and  it  would 
be  an  unjust  interpretation  of  our  laws,  to  give  them  a  meaning  so 
much  at  variance  with  the  independence  and  sovereignty  of  foreign 
nations.  The  true  exposition  of  the  29th  section  is  that  it  means  to 
compel  an  entry  of  all  vessels  coming  into  our  waters  being  bound 
to  our  ports ;  and  the  very  exception  of  vessels  bound  to  some  inte- 
rior district,  demonstrates  the  sense  of  the  legislature,  by  indicating 
the  entire  stress  laid  upon  the  destination  of  the  vessel.  But  even 
supposing,  for  a  moment,  that  our  laws  had  required  an 
entry  of  The  Apollon,  in  her  transit,  does  it  *  follow  that  [  •S?!  ] 
the  power  to  arrest  her  was  meant  to  be  given,  after  she 
had  passed  into  the  exclusive  territory  of  a  foreign  nation?  We 
think  not.  It  would  be  monstrous  to  suppose  that  our  revenue 
officers  were  authoKzed  to  enter  into  foreign  ports  and  territories,  for 
the  purpose  of  seizing  vessels  which  had  offended  against  our  laws. 
It  cannot  be  presumed  that  congress  would  voluntarily  justify  such 
a  dear  violation  of  the  laws  of  nations.  The  arrest  of  the  offending 
vessel  must,  therefore,  be  restrained  to  places  where  our  jurisdiction 
is  complete,  to  our  own  waters,  or  to  the  ocean,  the  common  high- 
way of  all  nations.  It  is  said  that  there  is  a  revenue  jurisdiction, 
which  is  distinct  from  the  ordinary  maritime  jurisdiction  over  waters 
within  the  range  of  a  common  shot  from  our  shores.  And  the  pro- 
visions in  the  Collection  Act  of  1799,  which  authorize  a  visitation 
of  vessels  within  four  leagues  of  our  coasts,  are  referred  to  in  proof  of 
tiie  assertion.  But  where  is  that  right  of  visitation  to  be  exercised  ? 
In  a  foreign  territory,  in  the  exclusive  jurisdiction  of  another  sover- 
eign ?  Certainly  not ;  for  the  very  terms  of  the  act  confine  it  to  the 
ocean,  where  all  nations  have  a  common  right,  and  exercise  a  com- 
mon sovereignty.  And  over  what  vessels  is  this  right  of  visitation 
to  be  exercised  ?  By  the  very  words  of  the  act,  over  our  own  vessels, 
and  over  foreign  vessels  bound  to  our  ports,  and  over  no  others.  To 
have  gone  beyond  this,  would  have  been  an  usurpation  of  exclusive 
sovereignty  -on  the  ocean,  and  an  exercise  of  an  universal  right 
of  search,  a  right  which  has  never  yet  been  acknowl- 
edged by  *  other  nations,  and  would  be  resisted  by  none  [  *  372  j 
with  more  pertinacity  than  by  the  American.  Assuming, 
then,  the  distinction  to  ^be  founded  in  law,  it  is  inapplicable  to  a 
case  where  the  visitation  and  arrest  have  been  in  a  foreign  terri- 
tory.   It  appears  to  us,  then,  that  The  Apollon  was  not  bound  to 
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make  entry  at  our  custom-house ;  and  that  the  arrest  was,  under  the 
circumstances,  wholly  without  justification  under  our  laws. 

The  next  question  which  has  been  argued  at  the  bar  is,  whether 
there  was,  in  this  case,  probable  cause  of  seizure.  The  most  that 
can,  with  correctness,  be  argued  on  this  point,  is,  that  there  wa:s 
probable  cause  to  arrest  the  vessel,  under  the  29th  section  of  the 
Collection  Act ;  but  neither  that  section  nor  any  other  law  author- 
ized a  seizure  as  for  a  forfeiture  in  this  case,  much  less  a  prosecution 
in  rem^  to  enforce  a  forfeiture ;  and  so  indeed  the  original  libel  in  rem 
considered  the  case.  But  before  adverting  to  the  facts  urged  in  sup- 
port of  the  suggestion  of  probable  cause,  it  may  not  be  improper  to 
consider,  how  far  the  existence  of  probable  cause  can  be  inquired 
into,  or  constitutes  matter  of  defence  in  a  suit  like  the  present.  Some 
obscurity  arose  at  the  argument,  from  not  distinguishing  between  the 
effect  of  probable  cause  in  cases  of  capture  jure  bellij  and  the  effect 
in  cases  of  municipal  seizures.  In  respect  to  the  former,  no  prin- 
ciple is  better  settled  in  the  law  of  prize,  than  the  rule  that  probable 
cause  will  not  merely  excuse,  but  even,  in  some  oases,  justify  a  cap- 
ture. If  there  be  probable  cause,  the  captors  are  entitled, 
[  *373  ]  as  of  right,  to  an  exemption  from  damages;  and  if  *the 
case  be  of  strong  and  vehement  suspicion,  or  requires  further 
proof  to  entitle  the  claimant  to  restitution,  the  law  of  prize  proceeds 
yet  further,  and  gives  the  captors  their  costs  and  expenses  in  proceed- 
ing to  adjudication.  But  the  case  is  far  different  in  respect  to  muni- 
cipal seizures.  Probable  cause  has  never,  been  supposed  to  excuse 
any  seizure,  except  where  some  statute  creates  and  defines  the 
exemption  from  damages.  The  party  who  seizes,  seizes  at  his  peril ; 
if  condemnation  follows,  he  is  justified;  if  an  acquittal,  then  he 
must  refund  in  damages  for  the  marine  tort,  unless  he  can  shelter 
himself  behind  the  protection  of  some  statute.  The  very  act  under 
which  the  present  seizure  is  sought  to  be  justified,  contains  an 
express  provision  on  the  subject,  and  shows  the  clear  opinion  of  the 
legislature.  It  declares,  in  the  89th  section :  "  That  when  any  prose- 
cution shall  be  commenced,  on  account  of  the  seizure  of  any  ship 
or  vessel,  goods,  &c.,  and  judgment  shall  be  given  for  the  claimant, 
&c.,  if  it  shall  appear  to  the  court,  before  whom  such  prosecution 
shall  be  tried,  that  there  was  a  reasonable  cause  of  seizure,  the  said 
court  shall  cause  a  proper  certificate,  or  entry,  to  be  made  thereof ; 
and  in  such  case,  the  claimant,  &c«,  shall  not  be  entitled  to  costs,  nor 
shall  the  person  who  made  the  seizure,  or  the  prosecutor,  be  liable  to 
action,  suit,  or  judgment,  on  account  of  such  seizure  or  prosecution." 

By  a  subsequent  act,  (act  of  the  24th  of  February,  1807,  c.  74,) ' 

1  2  StatB.  at  Large,  422. 
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the  like  provision  is  extended  to  all  seizures  <<  under  any  act  of  con- 
gress  authorizing  such  seizures."  It  is  apparent,  from  the 
•very  language  of  this  clause,  that  unless  the  certificate  be  [  *  374  ] 
obtained  in  the  manner  prescribed  by  the  law,  the  seizing 
officer  is  liable  to  a  suit  for  damages.  And  it  was  adjudged  by  this 
court,  in  the  case  of  Gelston  t?.  Hoyt,  3  W.  246,  that  the  denial  of 
such  certificate  was  conclusive  evidence  that  there  was  no  probable 
cause  of  seizure.  No  certificate  was  given  upon  the  original  libel 
instituted  against  The  Apollon  and  cargo,  and  restitution  having 
been  decreed  without  it,  it  follows,  of  course,  that  probable  cause 
can,  in  point  of  law,  form  no  excuse  against  damages  in  this  case. 
It  is  true  that  if  vindictive  damages  were  sought,  the  circumstances 
of  suspicion  might  properly  go  in  mitigation ;  but  where,  as  in  the 
present  case,  compensation  only  is  sought,  the  inquiry  into  the  exist- 
ence of  such  probable  cause,  can  have  no  legal  operation  upon  the 
merits  of  the  controversy. 

But  how  stands  the  fact  as  to  the  existence  of  probable  cause  ? 
It  has  been  very  justly  observed  at  the  bar  that  the  court  is  bound  to 
take  notice  of  public  facts  and  geographical  positions ;  and  that  this 
remote  part  of  the  country  has  been  infested  at  different  periods  by 
smugglers  is  matter  of  general  notoriety,  and  may  be  gathered  from 
the  public  documents  of  the  government.  But  the  question,  whether 
The  Apollon  designed  to  engage  in  this  unlawful  traffic,  must  be 
decided  by  the  evidence  in  this  record,  and  not  by  mere  general  sus- 
picions drawn  from  other  sources.  It  is  somewhat  remarkable,  that 
no  act  or  attempt  of  smuggling  is  charged  upon  her  by  any 
testimony  *  in  the  record.  Her  avowed  intention  was  to  [  *  375  ] 
send  her  cargo  into  th^  United  States ;  but  in  what  man- 
ner? It  was  perfectly  lawful  to  transship  the  cargo  in  American  or 
other  foreign  vessels  to  our  ports ;  no  law  was  violated  thereby,  and 
no  evasion  of  the  French  tonnage  duty  accomplished ;  for  the  ex- 
pense of  the  transshipment  must  have  been  supposed  by  congress  to 
be  in  ordinary  cases  a  full  equivalent  to  the  increased  duty.  It  has 
been  very  justly  observed  at  the  bar  that  the  act  of  congress  was 
not  intended  to  operate  as  a  non-intercourse  or  non-importation  law, 
but  merely  as  an  additional  and  onerous  tax  upon  French  naviga- 
tion, in  retaliation  of  the  restrictions  of  France  upon  our  navigation. 
The  policy  of  the  act  was,  therefore,  as  completely  effected  by  com- 
pelling French  ships  to  perform  circuitous  voyages,  and  thus  to  incur 
the  disadvantages  of  transshipments,  as  by  payment  of  the  tonnage 
duty.  Now,  it  is  principally  from  the  declarations  and  admissions 
of  Capt  Edon  himself,  that  the  designs  of  his  voyage  are  known ; 
and  if  we  take  part  of  his  testimony,  we  ought  in  fairness  to  call  in 
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aid  every  explanation  that  he  gives  on  the  subject  He  utterly  dis- 
claims any  intention  of  fraud ;  and  his  declarations  on  this  point 
have  not  been  discredited.  But  admit  that  he  had  an  intention  of 
illegal  trade,  how  could  that  intention,  not  carried  into  effect  within 
our  jurisdiction,  afford  probable  cause  of  seizure  in  a  foreign  terri- 
tory ?  It  was  not  matter  of  doubt  that  Belle  River  was  within  the 
limits  of  Florida ;  and  how  can  there  be  probable  cause  of 
[  •  376  ]  seizure  under  our  laws  when  *  the  vessel  is  in  a  place  ex- 
empt from  our  jurisdiction? 
It  is  unnecessary  to  pursue  this  subject  further,  as  in  point  of  law, 
probable  cause,  if  it  existed,  would  not,  under  the  circumstances  of 
this  case,  constitute  a  valid  defence.  The  remaining  question  is  as 
to  the  damages.  The  district  court  allowed  the  following  items  of 
damage :  1.  Demurrage  of  the  ship  for  175  days,  at  $30  per  day. 
This  item,  upon  the  appeal,  was  enhanced  by  the  court,  as  has  been 
already  stated,  to  $40  per  day.  2.  The  difference  between  the 
amount  of  the  sales  of  the  cargo,  (which  was  sold  under  a  perish- 
able monition,)  being  $3,523.10,  with  ten  per  cent,  thereon ;  and  the 
net  proceeds  of  the  sales,  which  had  been  restored  to  the  claimants, 
that  difference  being  $1,215.99,  together  with  six  per  cent  interest 
thereon.  3.  The  allowance  of  $250  to  the  libellant,  for  travelling 
expenses  to  Washington.  4.  The  allowance  to  the  second  captain 
of  $100,  for  his  travelling  expenses  to  Savannah,  on  the  business  of 
the  ship.     5.  The  allowance  of  $500  as  necessary  counsel  fees. 

The  principal  arguments  against  this  decree  have  been  directed  to 
the  allowance  of  demurrage,  as  a  just  mesisure  of  compensation. 
The  attorney-general  contends  that  it  ought  to  be  disallowed,  as 
far  too  high  a  compensation ;  the  counsel  fbr  the  libellant,  as  an 
allowance  unreasonably  low.  This  court,  on  various  occasions,  has 
expressed  its  decided  opinion,  that  the  probable  profits  of  a 
[  •  377  ]  voyage,  either  upon  the  ship  or  cargo,  cannot  furnish  *  any 
just  basis  for  the  computation  of  damages  in  cases  of 
marine  tort  The  basis  has  accordingly  been  in  every  instance  re- 
jected. Where  the  vessel  and  cargo  are  lost  or  destroyed,  the  just 
measure  has  been  deemed  to  be  their  actual  value,  together  with  in- 
terest upon  the  amount,  from  the  time  of  the  trespass.  Where  there 
has  been  a  partial  injury  only,  that  loss  being  ascertained,  a  similar 
rule  has  been  applied.  Where  the  property  has  been  restored*  after 
detention,  demurrage  during  the  period  has  been  generally  allowed 
for  the  vessel,  and  interest  upon  the  value  of  the*  cargo.  Where  the 
vessel  and  cargo  have  been  sold,  the  gross  amount  of  the  sales,  to- 
gether with  interest,  has  been  adopted,  as  a  fair  recompense,  and  the 
addition  of  ten  per  cent  has  been  sometimes  made,  where  the  prop- 
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erty  was  sold  under  disadvantageous  circumstances,  or  heu]  not 
arrived  at  the  country  of  its  destination.  Such,  it  is  believed,  have 
been  the  rules  most  generally  adopted  in  practice,  in  cases  which 
did  not  call  for  aggravated  or  vindictive  damages.  And  it  may  be 
truly  said,  that  if  tiiese  rules  do  not  furnish  a  complete  indemnifica- 
tion in  all  cases,  they  have  so  much  certainty  in  their  application, 
and  such  a  tendency  to  suppress  expensive  litigation,  that  they  are 
entitled  to  some  commendation,  upon  principles  of  public  policy. 

But  it  is  now  said  that  demurrage  always  arises  ex  contractu^  and 
therefore  cannot  furnish  any  rule  of  compensation  in  cases  of  tort.' 
The  practice  in  courts  of  admiralty  has  certainly  been 
otherwise  ;  and  the  very  cases  cited  at  the  bar,  *  show  that  [  *  378  ] 
no  distinction  has  been  taken  as  to  its  application  between 
cases  of  contract  and  cases  of  tort.  In  truth,  demurrage  is  merely 
an  allowance  or  compensation  for  the  delay  or  detention  of  a  vessel. 
It  is  often  a  matter  of  contract  but  not  necessarily  so.  The  very 
drcnmstance  that  in  ordinary  commercial  voyages,  a  particular  sum 
is  deemed  by  the  parties  a  fair  compensation  for  delays,  is  the  very 
reason  why  it  is,  and  ought  to  be,  adopted  as  a  measure  of  compen- 
sation, in  cases  ex  delicto.  What  fairer  rule  can  be  adopted  than 
that  which  founds  itself  upon  mercantile  usage  as  to  indemnity,  and 
fixes  a  recompense  upon  the  deliberate  consideration  of  all  the  cir- 
cumstances attending  the  usual  earnings  and  expenditures  in  com- 
mon voyages?  It  appears  to  us  that  an  allowance,  by  way  of 
demurrage,  is  the  true  measure  of  damages  inall  cases  of  mere  de- 
tention, for  that  allowance  has  reference  to  the  ship's  expenses,  wear 
and  tear,  and  common  employment.  Every  other  mode  of  adjusting 
compensation,  would  be  merely  speculative,  and  liable  to  the  great- 
est uncertainties.  In  respect  to  the  quantity  of  the  allowance  in  the 
present  case,  there  is  a  diversity  of  evidence  on  the  record.  Two  of 
the  witnesses  examined  upon  the  appeal,  speak  of  $30,  and  one  of 
$40,  as  a  reasonable  demurrage.  The  circuit  court,  upon  this  new 
testimony,  allowed  the  latter ;  and  as  it  is  perfectiy  clear  that  every 
judge,  in  his  own  circuit,  must  have  better,  means  of  weighing  the 
testimony  of  credible  witnesses,  firom  a  more  exact  acquaintance 
with  their  experience  and  extent  of  business,  than  we  can 
•possibly  derive  from  the  bare  inspection  of  the  records;  [  ^379  \ 
and  as  we  perceive  no  reason  to  be  dissatisfied  with  his 
judgment,  we  think  that  the  decree,  on  this  point,  ought  to  be  con- 
firmed* 

The  second  item  is  perfectiy  correcty  except  as  to  the  allowance  of 

1  See  Williamson  et  al  v,  Barrett  et  aL  13  H.  101. 
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the  ten  per  cent.  The  cargo  was  sold  at  the  market,  though  uot  at 
the  port,  of  its  destination ;  and  from  the  appraisement,  it  appears 
to  have  sold  for  a  higher  price  than  it  was  valued  at.  The  ground 
of  the  allowance  of  the  ten  per  cent,  then  fails,  for  that  is  given  for 
supposed  losses  upon  a  forced  sale  or  a  falling  market. 

The  third  item,  though  small,  does  not  appear  to  us  proper  to  be 
allowed  upon  principle.  It  was  no  necessary  expense  in  the  prose- 
cution of  the  suit ;  and,  as  it  has  been  objected  to,  it  must  be  struck 
out.  The  fourth  item  is  not  open  to  the  same  objection,  and,  there- 
fore, may  weU  stand. 

The  fifth  item,  allowing  $500  as  counsel  fees,  is,  in  our  opinion, 
unexceptionable.  It  is  the  common  course  of  the  admiralty,  to 
allow  expenses  of  this  nature,  either  in  the  shape  of  damages,  or  as 
part  of  the  costs.  The  practice  is  very  familiar  on  the  prize  side  of 
the  court ;  it  is  not  less  the  law  of  the  court  in  instance  causes,  it 
resting  in  sound  discretion  to  allow  or  refuse  the  claim. 

Upon  the  whole,  the  decree  of  the  circuit  court  is  to  be  reformed 

in  these  not  very  important  particulars ;  in  all  other  respects  it  is 

affirmed,  and  interest  is  to  be  allowed,  at  the  rate  of  six  pa 

[  •  380  ]  cent,  upon  the  amount  of  the  decree  thus  reformed,  *  from 

the  time  of  the  appeal  from  the  circuit  court,  until  it  shall 

be  carried  into  effect  in  the  same  court,  pursuant  to  the  mandate  of 

this  court. 

9  W.  788;  10  W.  478;  12  W.  1;  7  P.  824;  5  H.  441;  6  H.  844;  8  Wal.  166. 
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9  W.  881. 

An  information  under  the  Slave  Trade  Acts  of  March  22,  1794,  (1  Stats,  at  Large,  347,) 
and  of  March  2,  1807,  (2  Stats,  at  Lai^,  426,)  is  sufficient  if  it  parsoes  the  words  of  the 
law,  and  the  charge  maj  be  stated  in  the  alternative,  if  each  alternative  constitates  aa 
offence  which  is  a  canse  of  forfeiture. 

It  is  not  necessarj  that  the  vessel  should  be  completely  fitted  for  sea,  but  only  so  far  as  to 
show  the  purpose  for  which  she  was  intended  to  be  sent  to  sea. 

Appeal  from  the  circuit  court  of  the  United  States  for  South 
Carolina. 
The  cases  are  stated  in  the  opinion  of  the  court. 

Harper^  for  the  appellant. 

The  Attorney'  General  and  WDuffie^  for  the  respondent. 

[  •  384  ]      •  Thompson,  J.,  delivered  the  opinion  of  the  court 

These  cases  come  before  the  court   on  appeals  from 
decrees  of  the  circuit  court  for  the  district  of  South    Carolina, 
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afiirming  the  decrees  of  the  district  court,  by  which  the  vessels  in 
question  were  condemned  as  forfeited,  under  the  laws  of  the  United 
States,  in  relation  to  the  slave-trade. 

The  informations  in  both  cases  are  the  same,  except  as  to  the 
name  and  description  of  the  vessels;  and  the  proofs  differ  in  no 
respect  but  in  the  state  of  preparation  in  which  the  vessels  were 
found  at  the  time  of  seizure;  but  this  circumstance,  according  to 
the  view  taken  by  this  court  of  the  law  under  which  these  for- 
feitures have  been  incurred,  is  unimportant,  and  cannot  vary  . 
the  result.  The  *  cases  have  been  argued  together,  and  it  is  [  •  385  ] 
unnecessary  that  they  should  be  considered  separately  by 
the  court. 

The  informations  are  founded  upon  the  first  section  of  the  act  of 
the  22d  of  March,  1794,  to  prohibit  the  carrying  on  the  slave-trade 
from  the  United  States  to  any  foreign  place  or  country ;  and  on  the 
second  section  of  the  act  of  the  2d  of  March,  1807,  to  prohibit  the 
importation  of  slaves  into  the  United  States  after  the  1st  of  Janu- 
ary, 1808.  Each  information  contains  three  counts ;  two  upon  the 
act  of  1794,  and  one  upon  that  of  1807.  These  acts,  however,  are 
precisely  the  same  in  those  parts  which  are  brought  under  considera^ 
tion  in  these  cases,  and  will  not  require  to  be  separately  noticed. 

The  objections  on  the  part  of  the  claimant,  to  the  decree  of  the 
circuit  court,  are  — 

1.  The  insufficiency  of  the  informations ;  and 

2.  That  the  proofs  fall  short  of  what  is  required,  under  the  stat- 
utes^ to  work  a  forfeiture  of  the  vessels. 

The  law  declares  that  no  citizen  of  the  United  States,  or  any 
other  person  coming  into  or  residing  within  the  same,  shall,  for  him- 
self or  any  other  person  whatsoever,  either  as  master,  factor,  or 
owner,  build,  fit,  equip,  load,  or  otherwise  prepare,  any  ship  or  vessel, 
within  any  port  or  place  of  the  United  States,  nor  shall  cause  any 
ship  or  vessel  to  sail  from  any  port  or  place  within  the  same,  for  the 
purpose  of  carrying  on  any  trade  or  traffic  in  slaves,  &c.  And  if 
any  vessel  shall  be  so  fitted  out  as  aforesaid,  for  the  said 
*  purpose,  or  shall  be  caused  to  sail  so  as  aforesaid,  every  [  *  386  ] 
such  ship  or  vessel  shall  be  forfeited,  &c  The  first  branch 
of  the  prohibiting  part  of  this  section  is  very  broad  and  compre- 
hensive, using  various  terms  appropriate  to  the  preparation  for  a 
voyage.  "  Shall  not  build,  fit,  equip,  load,  or  otherwise  prepare  any 
ship,"  &c.  L  the  forfeiting  part  of  the  section  these  various  tenns 
are  not  repeated,  but  doubtless  intended  to  be  coextensive,  and 
included  under  the  words  so  fitted  out  as  aforesaid.  Under  this  law, 
then,  the  forfeiture  is  incurred,  either  by  fitting  out,  or,  in  other 


100         SUPREME   COURT  OF  THE  UNITED   STATES. 


The  Emilj  and  The  Caroline.    9  W. 


words,  preparing  a  vessel,  within  the  United  States  ;  or,  by  caasing 
a  vessel  to  sail  from  the  United  States  for  the  purpose  of  carrying 
on  the  slave-trade ;  two  distinct  acts,  either  of  which  draws  after  it 
the  same  consequence,  the  forfeiture  of  the  vessel.  The  informations 
embrace  both  acts  in  the  same  count,  pursuing  the  words  of  the  law ; 
and  it  is  contended  that  on  this  account  they  are  fatally  defective ; 
that  one  or  the  other  of  the  acts  should  have  been  alleged,  and  not 
both  stated  in  the  alternative,  as  has  been  done.  Objections  of  this 
kind,  made  at  so  late  a  period,  if  not  entirely  precluded,  are  not  enti- 
tled to  much  indulgence ;  they  ought,  if  well  founded,  to  be  made 
at  an  earlier  day,  when  the  information  might  be  amended,  and 
great  expense  and  delay  avoided.  But  the  exception  would,  at  no 
time,  be  available.  In  admiralty  proceedings,  a  libel  in  the  nature 
of  an  information,  does  not  require  all  the  formality  and  technical 

precision  of  an  indictment  at  common  law.     If  the  allega- 
[*387]  tions  are   such   as  plainly  and  *  distinctly  to  mark  the 

offence,  it  is  aU  that  is  necessary.  And  where  it  is  founded 
upon  a  statute,  it  is  sufficient  if  it  pursues  the  words  of  the  law 
And  this  is  not  at  all  at  variance  with  what  fell  firom  the  court,  when 
these  cases  were  formerly  before  it,  as  explained  by  the  note  referred 
to  by  the  reporter,  (7  C.  496,  and  note  at  the  beginning  of  the 
volume,)  which  states  ^<  that  the  court  did  not  mean  to  decide  that 
stating  the  charge  in  the  alternative  would  not  have  been  sufficient, 
if  each  alternative  had  constituted  an  offence  for  which  the  vessel 
would  have  been  forfeited."  In  the  information  now  before  the  court 
it  is  so  stated.  One  alternative  is  fitting  out,  and  the  other  causing 
the  vessel  to  sail ;  either  of  which,  if  proved,  would  induce  a  for- 
feiture. It  is  said,  that  this  mode  of  alleging  two  separate  and  dis- 
tinct offences,  leaves  it  wholly  uncertain  to  which  of  the  accusations 
the  defence  is  to  be  directed.  This  objection,  if  entitled  to  consid- 
eration, would  apply  equally  to  an  information  laying  each  offence 
in  a  separate  count.  This  might,  undoubtedly,  be  done;  and  yet 
no  one  interested  in  the  proceedings  could  know  to  which  accusa- 
tion to  direct  his  defence.  This  kind  of  uncertainty  is  no  objection^ 
even  to  an  indictment  at  common  law.  Distinct  offences  may  be 
laid  in  separate  counts,  and  the  accused  may  not  know  upon  which 
he  is  to  be  tried.  The  objection,  if  available  at  all,  must  go  the  full 
length  of  limiting  every  information  to  a  single  offence.     This,  we 

think,  is  not  required  by  any  principle  of  justice,  or  sanc- 
[*388]  tioned  *by  any  rule  of  practice,  applicable  to  admiralty 

proceedings. 
2.  It  is,  in  the  second  place,  contended  that  the  proof  does  not 
sustain  any  of  the  counts,  or  show  that  any  acts  have  been  done 
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which  can,  under  a  just  construction  of  the  law,  work  a  forfeiture  of 
the  vessels.  These  vessels,  although  cleared  out,  were  seized  before 
leaving  the  port  of  Charleston ;  of  course,  there  can  be  no  proof 
applying  to  one  of  the  offences  laid  in  the  information,  namely : 
causing  the  vessels  to  sail  from  a  port  or  place  within  the  United 
States,  &c.  The  proof  is  only  applicable  to  the  offence  which 
relates  to  the  preparation  of  the  vessels.  And  to  incur  the  forfeiture 
under  this  branch  of  the  act,  it  is  said  the  vessel  must  be  completely 
fitted  and  ready  for  sea ;  that  no  state  of  preparation  short  of  this 
will  satisfy  the  terms  of  the  law,  or  furnish  any  certain  rule  by 
which  to  determine  when  the  offence  has  been  committed,  and  the 
penalty  incurred.  We  cannot,  however,  think  that,  even  applying  to 
this  law  the  most  rigid  rules  of  construction  applicable*  to  penal  stat* 
utes,  it  will  admit  of  the  interpretation  contended  for  on  the  part  of 
the  claimant.  In  construing  a  statute,  penal  as  well  as  others,  we 
must  look  to  the  object  in  view,  and  never  adopt  an  interpretation 
that  will  defeat  its  own  purpose,  if  it  will  admit  of  any  other  reason* 
able  construction. 

The  object  in  view  by  the  section  of  the  law  now  under  consider- 
ation, was  to  prevent  the  preparation  of  vessels  in  our  own  ports, 
which  were  intended  for  the  slave-trade.  Hence  is  con- 
nected *  with  this  preparation,  whether  it  consists  in  build-  [  *  389  ] 
ing,  fitting,  equipping,  or  loading,  the  purpose  for  which  the 
act  is  done.  The  law  looks  at  the  intention,  and  furnishes  authority 
to  take  from  the  offender  the  means  designed  for  the  perpetration 
of  the  mischief.  This  is  not  punishing,  criminally,  the  intention 
merely;  it  is  the  preparation  of  the  vessel  and  the  purpose  for  which 
she  is  to  be  employed  that  constitute  the  offence,  and  draw  after  it 
the  penalty  of  forfeiture.  As  soon,  therefore,  as  the  preparations 
have  progressed  so  far  as  clearly  and  satisfactorily  to  show  the  pur- 
pose for  which  they  are  made,  the  right  of  seizure  attaches.  To 
apply  the  construction  contended  for  on  the  part  of  the  claimant, 
that  the  fitting  or  preparation  must  be  complete,  and  the  vessel  ready 
for  sea,  before  she  can  be  seized,  would  be  rendering  the  law  in  a 
great  measure  nugatory,  and  enable  offenders  to  elude  its  provisions 
in  the  most  easy  manner.  The  intention  or  purpose  for  which  the 
vessel  is  fitting,  must  be  made  out  so  as  to  leave  no  reasonable 
doubt  as  to  the  object.  This  is  matter  of  proof,  and,  generally 
speaking,  to  be  collected  from  the  kind  of  preparation  that  has  been 
made.  It  is  unnecessary  to  notice  minutely  the  evidence  taken  in 
these  cases.  It  shows  conclusively,  and  beyond  the  possibility  of 
doubt,  that  both  The  Emily  and  The  Caroline  were  fitting  out  for 
the  slave-trade.     In  this  the  witnesses,  both  on  the  part  of  the 

9* 
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United  States  and  the  claimant,  concur.  AH  the  preparations 
were  such  as  were  peculiarly  adapted  to  what  the  wit- 
[  *  390  ]  nesses  call  slaving  vessels,  and  not  to  those  for  the  •mer- 
chant service.  The  ship-carpenter,  a  witness  on  the  part  of 
the  claimant,  and  who,  of  all  others,  was  best  qualified  to  give  infor- 
mation on  this  subject,  says  the  vessels  were  fitting  in  a  manner 
similar  to  that  in  which  vessels  generally  are  for  the  slave-trade ;  that 
The  Emily  was  almost  complete,  and  the  work  in  which  he  was 
engaged  on  The  Caroline  was  of  the  same  character  and  descrip- 
tion. There  was  no  attempt  whatever  by  the  claimant  to  explain 
the  object  of  these  peculiar  fitments,  or  to  show  that  the  destination 
of  the  vessels  was  other  than  that  of  the  slave-trade.  Nor  has  his 
counsel,  on  the  argument  here,  set  up  for  him  any  such  pretence. 
We  may,  therefore,  safely  conclude  that  the  purpose  for  which  these 
vessels  were  fitting,  was  the  slave-trade ;  and,  if  so,  the  right  of 
seizure  attached.  We  can  discover  no  sound  reason  for  delaying 
the  seizure  until  the  vessels  were  on  the  point  of  sailing.  It  could 
only  be  necessary  to  render  more  certain,  from  their  complete  fit- 
ment, the  purpose  for  which  they  were  to  be  employed ;  and  if  that 
be  satisfactorily  ascertained  at  an  earlier  stage  of  the  preparation, 
the  delay  would  be  useless,  and  evasion  of  the  law  rendered  almost 
certain.  Decrees  affirmed. 

9  W.  409;  10  W.  188;  12  W.  460;  2  Wal.  866,  876. 


The  Merino  ;  The  Constitution  ;  The  Louisa.    Barrias  and 

others,  Claimants. 

9  W.  891. 

An  appearance  and  claim  in  the  admiraltj,  waives  objections  to  the  regularity  of  the  prooesi 
to  enforce  appearance. 

If  an  information  in  the  admiralty  clearly  set  forth  an  offence  within  the  statute,  it  is  suffl* 
cicnt,  though  it  does  not  conclude  contra  formam  slatuii. 

If  a  seizure  be  nmde  on  the  high  seas,  or  on  waters  within  the  jurisdiction  of  a  foreign  state, 
the  district  court  for  the  district  into  which  the  property  is  brought,  and  in  which  pro- 
ceedings arc  instituted,  has  jurisdiction. 

A  count  describing  an  offence  in  the  w6rds  of  one  statute,  but  alleging  it  to  be  an  ofl^ence 
against  another  and  different  statute,  is  bad  in  substance. 

The  slave-trade  acts  of  May  10,  1800,  (2  Stats,  at  Large,  71,)  and  April  20,  1818,  (3  Stats, 
at  Large,  450.)  extend  to  the  carrying  of  slaves  as  freight  from  one  port  to  another  in  the 
same  foreign  kingdom. 

Under  the  4th  section  of  the  act  of  May  10,  1800,  the  owner  of  the  slaves  transported  con- 
trary to  the  provisions  of  that  act,  cannot  claim  the  same  in  a  court  of  the  United  States, 
although  they  may  be  held  in  servitude  according  to  the  laws  of  his  own  country.  But 
if,  at  the  time  of  the  capture  by  a  commissioned  vessel,  the  off^ending  ship  was  in  posses- 
sion of  a  non-commissioned  captor,  who  had  made  a  seizure  for  the  same  offence,  the 
owner  of  the  slaves  may  claim  ;  the  section  only  applying  to  persons  interested  in  the 
enterprise  or  voyage  in  which  the  ship  was  employed  at  the  time  of  such  capture. 
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Appeal  firom  the  district  court  of  the  United  States  for  Ala- 
bama. 

These  were  the  cases  of  several  vessels,  and  their  •car-  [  *  392  ] 
goes  of  African  slaves.  The  information  filed  in  the  case 
of  The  Constitation  was,  as  well  on  behalf  of  the  United  States,  as 
of  George  M.  Brooke,  a  colonel  in  the  army  of  the  United  States. 
The  first  count,  after  stating  the  seizure  of  this  vessel,  with  a  valua- 
ble cargo  on  board,  and  eighty-four  African  slaves,  by  the  said  Brooke, 
on  waters  navigable  firom  the  sea  by  vessels  of  ten  tons  burden  and 
upwards,  alleges,  that  the  said  vessel,  being  a  vessel  of  the  United 
States,  owned  by  citizens  of  the  United  States,  was  employed  in 
carrying  on  trade,  business,  or  traffic,  contrary  to  the  true  intent  of 
an  act  of  congress,  passed  on  the  10th  of  May,  1800,  entitled,  "  An 
act  to  prohibit  the  carrying  on  of  the  slave-trade  from  the  United 
States  to  any  foreign  place  or  country,"  that  is  to  say,  was  employed 
or  made  use  of  in  the  transportation  of  slaves  from  one  foreign 
country  to  another,  namely,  from  Havana  to  Pensacola,  both  places 
belonging  to  the  king  of  Spain,  contrary  to  the  form  of  the  said  act, 
whereby  the  said  vessel  and  her  cargo  became  forfeited. 

It  was  admitted,  by  the  counsel  for  the  respondents,  that  the  second 
and  third  counts  were  unsupported  by  the  evidence,  and  they  were, 
therefore,  abandoned. 

The  fourth  count  charges,  that  certain  citizens  of  the  United 
States  did,  in  June,  1818,  take  on  board,  or  transport  from  one  for- 
eign place  or  country  to  another,  certain  negroes  in  a  vessel,  for  the 
purpose  of  holding,  selling,  or  otherwise  disposing  of  them  as  slaves, 
or  to  be  held  to  labor  or  service.  In  the  case  of  The  Merino, 
the  information  *  contains  three  counts,  the  second  of  which  [  *  393  ] 
alone  was  relied  upon  by  the  counsel  for  the  respondent ; 
and  this  states  that  on  the  day  of  June,  1818,  certain  citizens  of 
the  United  States  received  on  board  of  the  said  vessel,  belonging  to 
citizens  of  the  United  States,  and  transported  firom  one  foreign  place 
or  country,  namely,  firom  Cuba  to  Pensacola,  a  certs^in  number  of 
negroes,  for  the  purpose  of  holding  the  said  negroes  as  slaves ;  and 
that  the  said  vessel,  with  her  cargo,  and  the  negroes,  were  on  the  21st 
of  June,  1818,  seized  on  the  high  seas  by  Captain  M'Keever,  com- 
mander of  the  United  States  ketch  Surprise,  and  were  brought  into 
the  district  of  Mobile,  for  a  violation  of  the  laws  of  the  United 
States,  and  particularly  of  the  4th  section  of  the  act  of  1818. 

The  infonnation  in  the  case  of  The  Louisa  and  her  cargo,  was 
substantially  the  same  as  the  one  last  mentioned,  the  second  count 
being  also  founded  on  the  4th  section  of  the  act  of  1818. 

The  evidence  in  these  cases  established  the  following  facts,  namely, 
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that  the  above  vessels,  owned  by  citizens  of  the  United  States,  and 
registered  as  such,  sailed  from  certain  ports  in  the  United  States  to 
Havana,  where  they  each  received  on  board  certain  goods,  as  also  a 
number  of  slaves  newly  imported  from  the  coast  of  Africa,  the  latter 
belonging  to  subjects  of  Spain,  residents  either  of  Havana  or  Pensa- 
cola,  to  be  transported  from  the  former  to  the  latter  place.  The 
Merino  cleared  out  at  Havana  on  the  2d  of  June,  1818,  for  Mobile, 
and  The  Constitution  and  Louisa,  on  the  10th  of  the  same 
[  *  394  ]  month,  for  New  Orleans.  *  The  owners  of  these  vessels, 
however,  engaged  to  land  the  slaves  at  Pensacola,  on  their 
respective  voyages  to  New  Orleans  and  Mobile.  On  their  arrival 
within,  or  near  to,  the  bay  of  Pensacola,  that  place  wfiis  found  in 
possession  of  the  American  army,  under  the  command  of  General 
Jackson.  The  Merino  was  seized  by  the"  United  States  ketch  Sur- 
prise, commanded  by  Captain  M'Keever,  within  a  mile  and  a  half 
of  Fort  Barancas,  inside  the  bar,  and  within  the  harbor  of  Pensacola. 
The  Constitution  was  taken  possession  of  by  Colonel  Brooke,  of  the 
United  States  army,  under  the  guns  of  Fort  Barancas,  then  in  posses- 
sion of  the  United  States  forces.  The  Louisa  was  captured  by  Cap- 
tain M'Keever,  in  the  ketch  before  mentioned,  outside  of  the  bar  at 
Pensacola,  standing  in.  These  vessels,  with  their  goods  on  board, 
and  the  negroes,  were  sfent  to  the  district  of  Mobile,  for  adjudication. 
The  Constitution,  having  on  board  an  agent  of  Colonel  Brooke,  was 
boarded  off  Mobile  Point  by  the  United  States  revenue  boat,  and 
was  carried  in  and  reported  by  Captain  Lewis,  commanding  said 
boat,  to  the  collector,  as  havipg  been  seized  by  him,  the  agent  report- 
ing the  seizure  as  having  been  made  by  Colonel  Brooke. 

The  informations  against  these  vessels  and  their  cargoes  were 
filed  in  the  general  court  for  the  territory  of  Alabama,  fronj  whence 
the  proceedings  were  removed  into  the  district  court  of  Alabama, 
where  the  vessels  and  their  cargoes  were  severally  condemned  as  for- 
feited to  the  United  States,  but  the  distribution  was  reserved 
[  *  395  ]  for  the  future  order  of  the  court.  From  these  *  sentences 
of  condemnation,  the  claimants  of  the  vessels  and  the  car- 
goes appealed  to  this  court. 

C.  X  IngersoU^  for  the  appellants. 

The  Attorney- General  and  Kellp^  contra. 

[  •  399  ]      •  "Washington,  J.,  delivered  the  opinion  of  the  court ; 

and,  after  stating  the  case,  proceeded  to   enumerate  the 
[  *  400  ]  objections  made  by  the  counsel  *for  the  appellants,  to  the 

several  decrees  of  the  court  below. 


FEBRUARY  TERM,  1824.  105 

The  Merino,  The  Constitation,  and  The  Louisa.    9  W. 

1.  That  the  regular  admiralty  process  was  not  issued  in  these  cases. 

2.  That  the  informations  do  not  conclude  against  the  form  of  the 
statute. 

3.  That  the  district  court  of  Alabama  had  not  jurisdiction,  the 
seizures  having  been  made,  not  within  the  waters  of  that  State,  or 
on  the  high  seas,  but  within  the  jurisdiction  of  a  foreign  nation. 

4.  That  the  acts  of  congress,  on  which  these  informations  are 
founded,  were  intended  to  apply  exdusively  to  the  suppression  of  the 
slave-trade  from  the  coast  of  Africa,  or  elsewhere,  for  the  purpose 
of  holding  or  disposing  of  the  subjects  of  the  trade,  as  slaves,  and 
not  to  the  carrying  of  them,  when  in  a  state  of  slavery,  from  one 
foreign  country  to  another. 

1.  That  the  proceedings  in  these  cases  were  not  conducted  with 
the  regularity  usually  observed  in  admiralty  causes  must  be  admitted. 
But  the  court  is  of  opinion  that  all  objections  of  this  nature  were 
waived  by  the  appearance  of  the  parties  interested  in  the  property 
seized,  and  filing  their  claims  to  the  same.  In  each  case,  a  warrant 
issued  to  the  marshal  to  seize  the  property  libelled,  and  to  cite  and 
admonish  all  persons  claiming  an  interest  in  the  same  to  appear 
before  the  court,  and  to  show  cause  why  the  same  should  not  be 
condemned,  as  forfeited  to  the  United  States.  This  process  was 
returned  executed,  and  claims  were  interposed  for  the  several 
vessels  and  their  *  cargoes,  by  the  asserted  owners  thereof.  [  *  401  ] 
Upon  the  strictest  rules  which  govern  in  courts  of  common 

law,  objections  to  the  regularity  of  the  process,  to  enforce  an  appear- 
ance, would  be  considered  as  removed  by  the  appearance  of  the 
party,  and  pleading  to  the  merits. 

2.  The  second  objection  is  without  foundation  in  fact,  in  relation 
to  the  information  against  The  Constitution  and  her  cargo ;  and  we 
think  it  inadmissible  in  pomt  of  law,  in  the  other  two  cases ;  the 
count  relied  upon  in  those  informations  stating  expressly  that  the 
seizure  was  made  for  a  violation  of  the  4th  section  of  the  act  of 
1818,  the  title  of  which  is  accurately  set  forth.  For  all  the  purposes 
of  justice,  and  of  notice  to  the  claimant  of  the  charge  which  he  was 
called  upon  to  answer,  this  must  be  deemed  sufficient ;  and  the  addi- 
tion of  the  technical  words,  contra  formam  statuH,  is  altogether  formal 
and  unnecessary.  In  the  cases  of  The  Samuel,  1  Wheat.  Rep.  9, 
and  The  Hoppet,  7  C.  389,  it  was  observed  by  this  court,  that 
technical  niceties  of  the  common  law,  as  to  informations,  which  are 
unimportant  in  themselves,  and  stand  only  on  precedents,  are  not 
regarded  in  admiralty  information ;  the  material  inquiry  in  the  latter 
cases  being,  whether  the  offence  is  so  set  forth  as  clearly  to  bring  it 
within  the  statute  upon  which  the  information  is  founded* 
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3.  The  objection  raised  to  the  jurisdiction  of  the  district  court  of 
Alabama,  is  principally  grounded  upon  the  9th  section  of  the  Judi« 

ciary  Act  of  1789,  c  20,^  which  provides,  "  that  the  district 
[  *  402  ]  courts  shall  have  exclusive  original  *  cognizance  of  all  civil 

causes  of  admiralty  and  maritime  jurisdiction,  including  all 
seizures  under  laws  of  impost,  navigation,  or  trade  of  the  United 
States,  where  the  seizures  are  made  on  waters  which  are  navigable 
from  the  sea,  by  vessels  of  ten  or  more  tons  burden,  within  their 
respective  districts,  as  well  as  upon  the  high  seas."  It  is  contended 
that  the  seizures  in  these  cases  were  not  made  upon  the  high  seas, 
or  upon  waters  within  the  district  of  Alabama,  and,  therefore,  the 
jurisdiction  was  not  conferred  on  that  court  The  section  above 
recited,  marks  out,  not  only  the  general  jurisdiction  of  the  district 
courts,  but  that  of  the  several  district  courts  in  relation  to  each  other, 
in  cases  of  seizures  on  waters  of  the  United  States,  navigable  from 
the  sea,  by  vessels  of  a  particular  burden.  If  made  within  the 
waters  of  one  district,  the  jurisdiction  attaches  to  the  court  of  that 
district,  and  the  suit  must  be  there  prosecuted.  The  jurisdiction,  in 
these  cases,  is  given  to  the  court  of  the  district ;  not  where  the  offence 
was  committed,  but  where  the  seizure  is  made.  But  where  the 
seizure  is  made  on  the  high  seas,  the  jurisdiction  is  conferred  upon 
no  particular  district  court,  and  it  may,  therefore,  be  exercised  by  the 
court  of  any  district  into  which  the  property  is  carried,  and  there 
proceeded  against.  In  like  manner,  if  the  seizure  be  made  within 
the  waters  of  a  foreign  nation,  as  was  done  in  these  cases,  cogni- 
zance of  the  cause  is  given,  under  the  general  expressions  of  the 

section,  as  to  civil  cases  of  admiralty  and  maritime  jurisdic- 
[  *403  ]  tion  to  the  court  of  the  district  into  which  the  property  *is 

conducted,  and  on  which  the  prosecution  is  instituted.  The 
illegality  of  the  service  in  this  latter  case,  has  nothing  to  do  with  the 
question  of  jurisdiction,  as  was  decided  by  this  court,  in  the  case  of 
The  Richmond,  9  C.  102. 

4.  The  last  objection  involves  the  merits  of  these  causes.  In  the 
case  of  The  Constitution,  the  counsel  for  the  appellees  rely  upon  the 
first  and  fourth  counts  in  the  information ;  and  in  the  two  other  cases 
on  the  second  count.  But  we  think  that  the  first  count  in  the  first  of 
these  cases  must  be  put  out  of  view ;  because,  although  it  charges  a 
violation  of  the  act  of  1794,^  it  states  the  offence  within  the  words  of 
the  act  of  the  10th  of  May,  1800,  and  yet  it  alleges  it  to  have  been 
committed  contrary  to  the  form  of  the  act  of  1794,  the  title  of  which 
is  specially  recited.     This  was,  no  doubt,  a  mistake  of  the  proctor ; 

■^■^■»^— —     I  »■  III  -mm—m^—   III  I  ,  » 

^  1  Stats,  at  LsTge,  78.  *  Tb.  847. 
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bat  it  partakes  too  much  of  sabstance  to  be  the  foundation  of  a  sen- 
tence of  condemnation,  in  a  case  so  highly  penal  as  this  is.  But 
that  count  is  not  in  the  opinion  of  the  court  material  to  the  decision 
of  that  case,  because  we  are  all  of  opinion  that  the  fourth  count  is  fully 
supported  by  the  evidence  in  the  cause,  and  warrants  the  sentence  of 
condemnation  pronounced  by  the  inferior  court  This  count  is 
strictly  within  the  4th  section  of  the  act  of  1818 ;  and  so  is  the  second 
count  in  the  informations  against  The  Merino  and  Louisa,  and  their 
cargoes. 

The  argument  relied  upon  by  the  counsel  for  the  appellants  was, 
that  the  policy  of  our  laws,  from  the  year  1794,  down  to  the  latest 
act  of  legislation,  has  been  confined  to  the  suppression  of 
•  the  slave-trade,  and  to  prevent,  as  far  as  could  be  done,  the  [  *  404  ] 
bringing  into  bondage  those  persons  who  were  firee  in  their 
own  country ;  and  that  since  the  condition  of  persons  already  slaves 
cannot  be  changed  or  made  worse,  by  their  removal  from  one  slave- 
holding  country  to  another,  the  acts  of  1800  and  1818,  ought  not  to 
be  so  construed  as  to  prohibit  citizens  of  the  United  States  being 
concerned  in  such  removals. 

It  may  well  be  doubted  whether  even  the  act  of  1794,  the  first 
which  passed  upon  this  subject,  can  fairly  receive  the  narrow  con- 
struction which  is  contended  for,  since  it  prohibits  the  fitting  of  ves- 
sels within  the  United  States,  not  only  for  the  purpose  of  procuring 
from  any  foreign  kingdom  the  inhabitants  thereof,  to  be  transported 
to  some  foreign  country,  to  be  disposed  of  as  slaves,  but  also  for  the 
purpose  of  carrying  on  any  trade  or  traffic  in  slaves,  to  any  foreign 
country,  apparently  embracing  the  two  cases  of  free  persons  of  color, 
whose  condition  is  changed  by  being  brought  into  a  state  of  slavery, 
and  also  persons  already  slaves,  and  intended  to  be  used  as  subjects 
of  traffic  Be  this  as  it  may,  the  language  of  the  acts  of  1800  and 
1818,  leaves  no  reasonable  doubt  that  the  intention  of  the  legislature 
was  to  prevent  citizens  of,  or  residents  within,  the  United  States, 
from  affording  any  facilities  to  this  trade,  although  they  should  have 
no  interest  or  property  in  the  slaves  themselves,  and  although  they 
should  not  be  immediately  instrumental  to  the  transportation  of  them 
from  their  native  country.  By  the  former  of  these  laws,  the 
offence  is  made  to  *  consist  in  the  employment  of  a  vessel  [  *  405  ] 
belonging  to  citizens  of  the  United  States,  or  to  persons 
resident  within  the  same,  in  carrying  slaves  from  one  foreign  country 
or  place  to  another,  no  matter  for  what  purpose.  By  the  latter,  it 
consists  in  the  taking  on  board,  or  transporting  from  Africa,  or  from 
any  foreign  country  or  place,  any  negro,  &c.,  in  any  vessel,  for  the 
purpose  of  holding:  or  disposing  of  such  person  as  a  slave,  or  to  be 
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held  to  service,  &c.,  where  those  acts  are  performed  by  citizens  of,  oi 
residents  within  the  United  States. 

It  cannot  be  questioned  but  that  the  case  of  The  Constitution,  as 
stated  in  the  information  and  proved  by  the  evidence,  is  literally 
within  the  provisions  of  the  latter  act.  The  slaves  seized  in  that  ves- 
sel were  taken  on  board  of  her  by  a  citizen  of  the  United  States,  in 
one  foreign  place,  for  the  purpose  of  their  being  held  to  service  or 
labor.  The  court  do  not  feel  themselves  justified  in  restraining  the 
general  expression  of  this  law,  upon  the  ground  of  a  supposed  policy, 
the  reality  of  which,  to  say  the  most  of  it,  is  very  questionable.  The 
sentence,  therefore,  of  the  court  below,  in  the  case  of  this  vessel  and 
her  cargo,  must  be  afiSrmed. 

The  same  decision  would,  of  course,  be  made  in  the  cases  of  The 
Merino  and  The  Louisa,  and  their  cargoes,  if  it  were  not  for  the  cir^ 
cumstance  that  the  second  count  in  the  informations  against  those 
vessels  alleges  that  the  citizens  of  the  United  States  who  took  the 
slaves  on  board  at  the  Havana,  did  so  for  the  purpose  of  holding 
them  as  slaves,  which  allegation  is  not  proved  by  the  evi- 
[  *  406  ]  dence  in  those  cases.  They  were  taken  on  board  *  merely 
as  passengers,  to  be  delivered  at  Pensacola,  to  their  owners, 
or  to  those  to  whom  they  were  consigned.  The  sentences  in  these 
two  cases  must,  therefore,  be  reversed,  and  the  causes  remitted  to  the 
district  court,  with  directions  to  permit  the  libellants  to  amend ;  it 
being  obvious  to  this  court,  from  the  evidence,  that  the  negroes  taken 
on  board  of  those  vessels  were  transported  for  the  purpose  of  their 
being  held  to  service. 

The  three  remaining  cases  present  the  claims  of  the  asserted  owners 
of  the  slaves  transported  in  the  above  vessels,  from  Havana  to  Pensa- 
cola, which  were  brought  before  the  court  below,  in  the  form  of  libels 
for  restitution.  To  these  libels  no  claims  were  filed,  and  the  sentence 
of  the  court  in  each  of  the  cases,  was,  "  that  the  slaves  remain  subject 
to  the  laws  of  Alabama ;"  from  which  decision  appeals  were  taken  ; 
and  as  they  amount,  substantially,  to  a  dismission  of  the  libels,  it 
becomes  necessary  to  examine  their  correctness.  The  ownership  of 
the  slaves,  as  claimed  by  the  respective  libellants,  appears  to  the  court 
to  be  sufficiently  established.  It  is  in  proof  that  slavery  was,  and  is, 
permitted  to  exist  in  the  Island  of  Cuba,  either  by  particular  ordi- 
nances of  the  Spanish  government,  or  by  custom ;  that  the  slaves  in 
question  were  imported  into  that  island  from  Africa,  by  Antonio  de 
Frias,  and  were  shipped  at  Havana,  for  Pensacola,  by  these  libellants, 
as  their  property,  under  a  passport  regularly  granted  by  the  governor- 
general  of  Cuba;  the  slaves  claimed  by  the  libellants,  other  than 
Frias,  having  been   purchased  from   him   by  those   libellants.     it 
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would  *  seem  unreasonable  to  require  other  or  better  proof  [  *  407  ] 
of  ownership,  in  property  of  this  description,  than  these  facts 
furnish. 

The  only  question,  then,  is,  whether  these  persons  sure  prevented 
from  claiming  restitution  of  these  slaves  by  any  law  of  the  United 
States.  The  only  act  which  bears  upon  this  subject,  is  that  of  the 
10th  of  May,  1800,  the  4th  section  of  which,  after  declaring  that  it 
should  be  lawful  for  any  of  the  commissioned  vessels  of  the  United 
States,  to  seize  any  vessel  employed  in  carrying  on  trade,  business, 
or  traffic,  contrary  to  the  intent  and  meaning  of  that  act,  or  the  act 
of  1794,  enacts  that  '<  all  persons  interested  in  such  vessel,  or  in  the 
enterprise  or  voyage  in  which  such  vessel  shall  be  employed,  at  the 
time  of  such  capture,  shall  be  precluded  from  all  right  or  claim  to  the 
slaves  found  on  board  such  vessel,  and  from  all  damages  or  retribu- 
tion on  account  thereof."  There  can  be  no  question,  but  that  this 
section  is  strictly  applicable  to  the  claimants  of  the  slaves  on  board 
The  Merino  and  Louisa,  those  vessels  having  been  seized  whilst 
employed  in  carrying  on  trade  forbidden  by  the  act  of  1800,  by  a 
commissioned  vessel  of  the  United  States.  The  case  of  the  claim- 
ants of  the  slaves  on  board  of  The  Constitution,  is  different.  That 
vessel,  with  her  cargo,  was  seized  in  the  bay  of  Pensacola  by  a  mili- 
tary officer,  and  was  conducted  by  his  agent  to  Mobile,  for  the  pur- 
pose of  being  libelled  for  his  use.  The  1st  section  of  this  act,  which 
declares  the  forfeiture  of  any  vessel  belonging  to  a  citizen  of  the  United 
States,  employed  in  transporting  slaves  from  one  foreign 
country  to  *  another,  contains  a  provision,  that  the  said  [  *  408  ] 
vessel  may  be  libelled  and  condemned  for  the  use  of  the 
person  who  shall  sue  for  the  same.  The  right  to*  seize  the  vessel,  and 
slaves  on  board,  would  seem  to  be  a  necessary  consequence  of  the 
right  to  enforce  the  forfeiture.  The  possession  of  the  vessel,  then, 
being  lawfully  vested  in  CoL  Brooke,  at  the  time  she  was  boarded 
by  the  revenue  boat,  off  Mobile  Point,  it  could  not,  with  any  propriety, 
be  asserted  that  she  was  employed  in  carrying  on  trade,  contrary  to 
law,  at  the  time  she  was  so  boarded.  Her  employment  in  such  trade 
was  completely  terminated  by  the  first  seizure,  and  she  was  on  her 
way  for  adjudication  when  the  second  seizure  was  made.  If,  under 
these  circumstances,  a  capture  of  the  vessel  could  not  be  legally  made 
by  the  revenue  boat,  then  the  claims  of  the  owners  of  the  slaves  on 
board,  is  not  precluded  by  the  4th  section  of  the  act  of  1800 ;  the 
sentence  above  quoted  applying  only  to  persons  interested  in  the 
voyage  in  which  the  vessel  was  employed  at  the  time  of  such  capture. 

The  court  is  therefore  of  opinion  that,  in  the  case  of  Antonio  de 
Fiias  and  David  Nagle  against  eighty-four  A&ican  slaves,  the  sen- 
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tence  of  the  court  below  is  erroneous,  and  ought  to  be  reversedi  and 
that  a  decree  of  restitution  ought  to  be  made. 

Sentence  in  the  case  of  The  Constitution  affirmed.  Sentences  in 
the  cases  of  The  Louisa  and  Merino  reversed,  with  leave  to  amend. 
Sentence  reversed  as  to  the  claim  of  Frias  and  Nagle,  and  restitution 
decreed. 


The  St.  Jago  db  Cuba.    Vinente  and  others,  Claimants. 

9  W.  409. 

The  claim  of  seamen  for  wages,  on  a  Toyage  undertaken  in  violation  of  the  SUtye-Trade 
Acts,  out  of  the  proceeds  of  the  forfeited  vessel  in  the  registry  rejected. 

The  claims  of  seamen  for  wages,  and  of  material-men  for  supplies,  where  the  parties  were 
innocent  of  all  knowledge  of,  or  participation  in,  the  illegal  vojage,  preferred  to  the  daim 
of  forfeiture  on  the  part  of  the  government 

Material-men  have  a  lien,  which  may  be  enforced  by  a  proceeding  in  the  admiralty,  in 
rem,  for  necessaries  or  supplies,  furnished  in  a  port  to  which  the  vessel  is  foreign  ;  and  s», 
if  she  be  held  out  as  foreign,  and  supplies  are  fomished  on  the  faith  that  she  is  so. 

Appeal  from  the  circuit  court  of  the  United  States  for  Maryland. 
The  Attorney' Oeneralj  for  the  appellants. 
Winder,  for  the  respondents  and  claimants. 

Johnson,  J.,  delivered  the  opinion  of  the  court. 

This  vessel,  with  her  lading,  found  on  board  at  the  time  of  seizure, 
were  libelled  for  an  infraction  of  the  laws  prohibiting  the  African 
slave-trade. 

The  causes  of  forfeiture  alleged  in  the  libels  comprise  all  those 
contained  in  the  1st  section  of  the  act  of  1794,^  and  those  of  the  3d 
section  of  the  act  of  1818,^  with  the  exception  of  the  offence  of  being 

laden  for  the  prohibited  trade. 
[  *  410  ]  •  The  claims  filed  to  this  libel  were, 

1.  That  of  one  Vinente,  a  Spanish  subject,  who  alleges 
her  to  be  a  regularly  documented  Spanish  vessel,  engaged  in  traffic 
sanctioned  by  the  laws  of  Spain.  This  daim  goes  both  to  vessel  and 
cargo. 

2.  Of  certain  seamen,  who  demand  compensation  for  their  wages 
from  the  proceeds  of  the  vessel 

3.  And,  lastly,  of  several  material-men,  who  claim  the  payment  of 
their  bills,  alleging  the  vessel  to  be  foreign,  and  their  being  employed 

1 1  StatB.  at  Large,  847.  ^  8  lb.  451. 
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in  her  equipment  and  repairs  by  the  captain,  and  one  Strike,  as  his 
agent. 

The  court  below  condemned  the  vessel,  but  restored  the  cargo,  and 
from  that  decree  the  Spanish  claimant  has  not  appealed.  The  fate 
of  the  vessel,  therefore,  is  irrevocably  fixed ;  hut  the  United  States 
having  appealed  from  the  decree  of  restitution  in  favor  of  the  cargo, 
that  appeal  gives  rise  to  a  complicated  inquiry. 

The  court  below  repelled  every  other  charge  against  the  vessel, 
except  that  of  having  been  "  caused  to  sail,"  with  a  view  to  be  em- 
ployed in  the  prohibited  traffic.  But  "  being  caused  to  sail,"  is  not 
among  the  offences  enumerated  in  the  latter  part  of  the  2d  section  of 
the  act  of  1818,  under  which  alone  the  lading  of  the  vessel  is  sub- 
jected to  forfeiture.  That  offence  is  among  those  enumerated  in  the 
enacting  clause  of  the  section,  but  in  the  forfeiting  clause  it  is 
dropped ;  and  if,  therefore,  the  case  of  this  vessel  exhibits  no  other 
offence,  than  that  which,  in  the  decree  below,  was  made 
•  the  ground  of  her  condemnation,  the  decree  restoring  the  [  •  411  ] 
cargo  would  be  well  sustained ;  hence  it  becomes  necessary 
to  review  the  whole  case. 

One  John  Gunn,  it  appears,  built  and  equipped  this  vessel  in  the 
port  of  Norfolk,  as  a  packet,  intending  her  for  sale ;  but  falling  in 
debt,  it  became  necessary  to  raise  a  sum  of  money  upon  her  hull,  and 
he  accordingly  took  her  to  Baltimore  for  that  purpose.  When  there, 
he  addressed  himself  to  one  Maher,  who  advanced  him  the  money, 
and,  instead  of  an  hypothecation  in  ordinary  form,  Gunn  executed  a 
bill  of  sale  to  Maher,.  admitted  on  all  hands  to  have  been  intended 
to  serve  only  as  the  means  of  enabling  Maher  to  expedite  the  vessel 
on  a  voyage  to  Chiba,  there  to  be  sold,  and  to  account  with  Gunn 
for  the  proceeds,  as  well  of  freight  as  of  sale. 

This  purpose  Maher  appears  soon  to  have  abandoned  for  an  enter- 
prise of  a  very  different  nature.  The  vessel  was  put  up  for  freight, 
and  various  applications  ensued;  but  Maher  undertook  himself  to 
load  her  for  St  Jago  de  Cuba,  and  Gunn  left  Baltimore  under  the 
persuasion  that  her  destination  was  fixed.  Some  time,  however, 
having  elapsed,  and  not  hearing  of  her  sailing,  he  writes  to  Maher  on 
the  subject,  and  is  then  informed  that  he  had  dispatched  her,  in  bal- 
last, to  St.  Jago  de  Cuba,  under  the  care  of  Strike,  a  personage  who, 
from  that  time,  makes  a  conspicuous  figure  in  the  res  gestod.  For 
no  sooner  does  she  arrive  at  St.  Jago,  than  she  is  colorably  conveyed 
to  Vinente,  but  still  under  the  absolute  control  of  Strike ; 
and  vrfthout  having  *  shipped  an  article,  appears  at  once  [  *  412  ] 
with  a  valuable  cargo  on  board,  the  property  also  of  Strike, 
furnished  with  a  Spanish  coasting  license,  on  a  voyage  to  Havana, 
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thence  to  Matanzas,  where  a  part  of  her  cargo  is  sold,  and  she  is  com- 
pletely equipped,  colorably  a  Spaniard,  bat  really  an  American,  for 
the  African  trade. 

On  her  voyage  thence  to  the  coast  of  Africa,  she  is  pursued  by 
hostile  vessels,  and  in  the  chase  sustains  damage,  which  compels  her 
to  put  into  Baltimore  to  refit  There  she  encounters  Gunn,  her 
original  and  equitable  owner,  but  who  finds  in  her  nothing  of  her 
original  character  but  what  served  to  identify  his  vessel,  and  expose 
to  him  how  his  confidence  had  been  abused,  and  his  property  forfeited, 
through  his  own  indiscretion  in  conveying  her  to  Maher.  In  the 
present  cause  his  interests  are  out  of  the  question,  and  he  appears 
only  as  a  witness,  on  behalf  of  the  prosecution. 

It  is  immaterial  to  inquire  whether  this  vessel  was  in  the  inception 
of  her  voyage,  "  laden  "  for  the  illegal  purpose  for  which  she  was 
caused  to  saiL  The  court  below  has  attached  much  importance  to 
the  omission  of  this  allegation ;  and,  certainly,  as  a  substantive  of- 
fence, the  vessel  could  not  have  been  condemned  for  that  cause,  unless 
comprised  among  the  allegations  in  the  libel. 

But  as  to  the  liability  of  the  lading,  found  on  board  at  the  time  of 
the  seizure,  to  forfeiture  under  the  act,  that  consequence  is  made  to 
depend  upon  the  liability  of  the  vessel  herself  to  condemna- 
[  •  413  ]  tion ;  and,  although  this  court  is  not  *  prepared  to  carry  that 
forfeiture  beyond  the  Umits  of  an  intimate  connection  with 
the  prohibited  voyage,  they  are  of  opinion  that,  in  this  case,  that  con- 
nection is  so  intimate  as  to  leave  no  doubt  of  its  liability,  to  the  full 
extent  of  the  liability  of  the  vessel.  If,  then,  the  evidence  will  sustain 
any  one  of  the  offences  alleged  in  the  libel,  which  offence  is  made  a 
ground  of  forfeiture  by  law,  the  cargo  must  share  the  fate  of  the  vesseL 

One  of  those  allegations  is,  that  she  was  fitted  out ;  and,  contrary 
to  the  opinion  of  the  court  below,  we  think  the  evidence  establishes 
that  she  was  fitted  out  for  the  prohibited  trade.  This  conclusion  we 
place  on  the  ground  assumed  in  the  cases  of  The  Emily  and  Caroline, 
9  W.  381,  decided  at  the  present  term.  The  general  purposes  of  the 
enterprise,  in  its  inception,  are  affirmed  by  the  ground  on  which  the 
court  below  founded  its  sentence  against  the  vessel,  and  are  fully 
made  out  by  her  subsequent  conduct.  This  point  being  established, 
it  follows  that  acts  which  otherwise  would  be  indifferent,  and  might 
be  intended  as  well  for  an  innocent  as  a  prohibited  enterprise,  become 
offences  with  a  view  to  their  purpose.  Besides  these,  the  utter  im- 
probability that  this  voyage  could  have  been  undertaken  from  Bal- 
timore to  St.  Jago,  without  many  acts  which  would  amount  to  a 
fitting  out,  we  have  the  positive  words  of  Maher  himself,  the  dux 
facti  in  the  transaction,  in  his  letter  of  the  28th  of  October,  to  Gunn, 
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in  which,  when  speaking  of  having  dispatched  the  vessel 

•  to  St  Jago,  he  says :  "  Mr.  Strike  has  an  account  of  all  [  *  414  ] 
her  expenses  in  fitting  out." 

This  charge,  therefore,  we  consider  as  established  against  her ;  and 
this  is  one  of  the  enumerated  offences  which  subject  vessel  and  lading 
to  forfeiture. 

•  The  court  below  having  subjected  the  vessel  to  forfeiture,  and  the 
proceeds  being  in  the  registry,  was  then  called  on  to  distribute  those 
jnooeeds  among  the  various  claimants,  the  seamen  and  material- men. 
Among  the  former,  it  dismissed  all  except  that  of  Pietro  Rosso. 
From  the  decree,  as  to  those  whose  claims  are  dismissed,  there  is  no 
appeal,  and  the  court  is  not  called  on  to  pass  an  opinion  upon  the 
grounds  of  the  decision  as  relates  to  their  claims.  But  the  decree  in 
favor  of  Pietro  Rosso,  is  appealed  from  by  the  United  States,  and  it 
becomes  necessary  to  examine  that  part  of  the  decree  which  awards 
him  both  his  account  and  precedence  in  payment  of  it. 

We  think  it  erroneous,  and  thaA  it  must  be  reversed,  since  it  is  im- 
possible to  believe  that  he  entered  this  vessel  without  a  perfect  knowl- 
edge of  her  character  and  destination.  Spanish  masters,  in  common 
with  all  others,  may  commit  infractions  of  the  act  of  1818,  within 
the  ports  of  the  United  States ;  and  it  is  easy  to  conceive  that  en- 
gaging a  crew,  as  well  as  many  other  acts  of  preparation  for  this 
trade,  may  be  committed  by  a  vessel  coming  lavdully  into  the  ports 
of  this  country.  If  the  plea  of  stress  of  weather,  and  other 
incidental  embarrassments,  be  set  up,  as  taking  a  *  vessel  [  *  415  ] 
out  of  the  action  of  the  laws  against  the  slave-trade,  it  is 
incumbent  on  the  party  who  claims  benefit  of  the  excuse,  to  establish 
it  In  the  present  instance,  this  seaman  was  engaged  in  the  port  of 
Baltimore,  and  so  far  was  the  vessel  firom  a  want  of  seamen,  that  we 
find  the  master  actually  refusing  recruits,  when  offered  by  Strike  to 
be  put  on  board  his  vessel.  If  one  seaman  may  be  engaged,  why 
may  not  a  crew  ?  the  offence  is  the  same  in  essence,  though  not  in 
magnitude.  The  general  policy  of  the  law  is  to  discountenance  every 
contribution,  even  of  the  minutest  kind,  to  this  traffic,  in  our  ports ; 
and  the  act  of  engaging  seamen  is  an  unequivocal  preparatory  meas- 
ure for  such  an  enterprise.  This  part  of  the  decree,  therefore,  must 
also  be  reversed* 

The  next  question  arises  on  the  claims  of  the  material-men,  or 
rather  of  those  whose  claims  were  sustained  in  the  court  below. 
From  those  which  were  rejected  there  is  no  appeal 

On  this  point  the  material  facts  are  these :  That  this  vessel,  al- 
though appearing  under  the  character  of  a  foreign  vessel,  was,  in 
reality,  in  her  home  port ;  and  this,  whether  considered  as  the  prop* 

10* 
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erty  of  Gunn,  or  of  Maher  and  Strike.  The  questions  then  arise, 
on  what  does  the  privilege  of  material-men  depend  ?  On  the  state 
of  facts,  or  on  their  knowledge  or  belief  of  facts  ?  On  the  actnal 
absence  of  a  vessel  from  her  home  port,  or  the  power  given  to  the 
shipmaster  in  another  port,  to  subject  his  vessel  to  admiralty  process 
and  implied  lien,  in  favor  of  material-men  ?  And,  lastlyi 
[  *  416  ]  whether  the  prior  forfeiture  of  the  *  vessel  to  the  United 
States  precludes  their  general  rights,  and  places  them  on 
the  footing  of  subsequent  purchasers,  whether  with  or  without  notice 
of  the  forfeiture  ? 

These  questions  are  all  solved  by  a  reference  to  the  nature,  origin, 
and  objects  of  iharitime  contracts.  The  precedence  of  forfeiture  has 
never  been  earned  further  than  to  overreach  common-law  contracts 
entered  into  by  the  owner ;  and  it  would  be  unreasonable  to  extend 
them  further.  The  whole  object  of  giving  admiralty  process  and 
priority  of  payment  to  privileged  creditors,  is  to  furnish  wings  and 
legs  to  the  forfeited  hull,  to  get  back  for  the  benefit  of  all  concerned ; 
that  is,  to  complete  her  voyage. 

There  are  two  considerations  that  fully  illustrate  this  position.  It 
is  not  in  the  power  of  any  one  but  the  shipmaster,  not  the  owner 
himself,  to  give  these  impUed  liens  on  the  vessel ;  and,  in  every  case, 
the  last  lien  given  will  supersede  the  preceding.  The  last  bottomry 
bond  will  ride  over  all  that  precede  it;  and  an  abandonment  to  a 
salvor,  will  supersede  every  prior  claim. 

The  vessel  must  get  on ;  this  is  the  consideration  that  controls 
every  other ;  and  not  only  the  vessel,  but  even  the  cargo,  is  sub  modo 
subjected  to  this  necessily. 

For  these  purposes,  the  law  maritime  attaches  the  power  of  pledg- 
ing or  subjecting  the  vessel  to  material-men  to  the  office  of  ship- 
master ;  and  considers  the  owner  as  vesting  him  with  those  powers, 
by  the  mere  act  of  constituting  him  shipmaster.  The  ne- 
[  *417  ]  cessities  of  commerce  require  *that,  when  remote  from  his 
owner,  he  should  be  able  to  subject  his  owner's  property  to 
that  liability,  without  which,  it  is  reasonable  to  suppose,  he  will  not 
be  able  to  pursue  his  owner's  interests.  But  when  the  owner  is 
present  the  reason  ceases,  and  the  contract  is  inferred  to  be  with  the 
owner  himself,  on  his  ordinary  responsibility,  without  a  view  to  the 
vessel  as  the  fund  from  which  compensation  is  to  be  derived.  From 
this  view  of  the  subject,  this  court  will  be  best  understood  when  it 
speaks  of  the  home  port  of  the  vessel ;  an  epithet  which,  it  is  very 
easy  to  perceive,  has  no  necessary  reference  to  State  or  other  limits. 
And  from  this  view  of  the  subject  it  results,  both  that  the  forfeiture 
does  not  ride  # -er  the  rights  derived  under  maritime  contracts. 
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whether  they  be  called  liens  or  privileges,  and  that  the  real  owners 
of  a  vessel,  who. have  themselves  contributea  to  give  her  a  foreign 
aspect  or  character,  hold  oat  the  foreign  captain  to  material-men,  as 
one  legally  authorized  to  exercise  the  rights  and  powers  over  his  ves- 
sel which  appertain  to  a  foreign  vessel.  They  are  thus  precluded  by 
their  own  act  from  denying  her  foreign* character.  In  case  of  wreck 
and  salvage,  it  is  unquestionable  that  forfeitures  would  be  super- 
seded ;  and  we  see  no  ground  on  which  to  preclude  any  other  mari 
time  claim  fairly  and  honestly  acquired. 

We  concur,  then,  in  the  opinion  of  the  court  below,  that  the  fair 
claims  of  seamen,  and  subsequent  material-men,  are  not  overreached 
by  the  previous  forfeiture;  and  that,  even  in  a  home  port,  a 
vessel  may  be  subjected  to  the  liabilities  of  *  a  vessel  in  a  [  *  418  ] 
strange  port,  by  being  falsely  held  up  as  foreign  by  her 
owners.  And  the  question  will  now  be  considered,  whether  these 
material-men  have  sustained  their  claims  against  this  vessel  upon 
that  principle. 

With  this  view  the  claims  must  be  examined  separately. 

The  large  claim  of  Maher  himself,  the  real  owner,  but  affected  agent 
of  the  vessel,  has  been  properly  rejected,  and  he  has  not  appealed. 

That  of  Despreux,  for  {1,856,  was  sustained  in  the  court  below, 
and  from  that  the  United  States  appeal. 

This  item,  we  are  of  opinion,  is  affected  by  express  notice.  Guion 
swears  that,  upon  the  arrival  of  the  vessel  at  Baltimore,  he  gave 
notice  to  Despreux  of  her  American  character,  warned  him  against 
repairing  her,  and  received  for  answer  that  he  was  secured  for  the 
repairs.  There  is  nothing  in  the  transcript  to  repel  this  evidence,  but 
many  circumstances  to  corroborate  it.  He,  therefore,  does  not  bring 
bring  himself  within  the  rule. 

There  is,  however,  one  item  in  this  accoimt,  to  the  amount  of  $300 
or  $400,  which  was  certainly  good  against  all  the  world.  This  was 
for  wharfage ;  but  the  credits  in  the  account  will  more  than  cover  it, 
and  having  been  paid  by  Maher,  or  Strike,  his  employer,  it  is  but 
reasonable  that  the  payments  should  be  applied  to  the  item  entitled 
to  precedence.  ^ 

The  three  claims  of  Hubbard  and  Co.,  fcJr  $72.04,  James 
Ramsay  for  $645.99,  *  and  Richard  Coleman  for  $256.03,  [  *  419  ] 
have  nothing  in  their  circumstances  to  distinguish  them 
from  each  other.  They  all  allege  the  vessel  to  be  foreign,  and  as  she 
was  in  fact  not  foreign,  the  question  is  whether  there  was  an  impo- 
sition practised  upon  them  under  circumstances  calculated  to  deceive 
and  mislead  men  of  ordinary  vigilance. 

We  are  of  opinion  there  was  not     It  appears  that  immediately 
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on  the  vessel's  arrival  she  was  libelled  by  Gann,  and  although  some 
difficulty  has  existed  in^he  cause,  in  consequence  of  Gunn's  libel 
not  having  been  inserted  in  the  transcript,  yet  there  are  documents 
connected  with  it  inserted,  which  sufficiently  explain  the  tenor  and 
purport  of  the  libel,  if  any  doubt  could  be  entertained  what  that 
tenor  was.  These  are  the  answer  and  claim  to  it,  and  a  retraction 
of  that  claim,  from  which  it  appears  that,  during  the  whole  time 
these  material-men  were  furnishing  this  vessel,  she  was  under  arrest 
by  the  court  of  admiralty  under  a  libel,  claiming  her  as  American 
property,  in  her  home  port,  which  claim  the  retraction  of  .the  answer 
filed  to  the  libel  fully  admits.  There  was,  then,  to  say  the  least  of 
the  facts,  enough  to  put  reasonable  men  upon  inquiry.  Despreux,  it 
appears,  was  put  upon  inquiry,  and  obtained  security,  and  with 
ordinary  prudence  or  vigilance  these  material-men  might  have  done 
the  same.  Many  facts  in  the  case  concur  to  affect  them  with  sus- 
picion of  positive  knowledge  of  her  real  character.  We  think  they 
have  not  sustained  the  exception  made  in  the  court  below 
[  *  420  ]  in  their  favor,  *  from  the  general  doctrine,  that  such  claims 
cannot  be  sustained  against  a  vessel  in  her  home  port 
The  decree  of  the  court  below,  therefore,  so  far  as  the  appeal  of 
the  United  States  brings  it  before  this  court,  will  be  reversed,  and 
the  proceeds  of  the  vessel  and  cargo  adjudged  to  the  United  States. 

Decree  reversed. 

12  W.  611;  6  H.  441;  6  H.  844;  19  H.  22;  7  Wal.  162. 


The  Margaret,  o/tos  Carlos  Fernando.     Haley,  Claimant 

9  W.  421. 

▲  transfer  of  a  registered  yessel  of  the  United  States,  to  a  foreign  subject,  in  a  foreign  poity 
for  the  purpose  of  evading  the  revenae  laws  of  the  foreign  country,  with  an  understand* 
ing  that  it  is  to  be  afterwards  reconveyed  to  the  former  owner,  works  a  forfeiture  of  the 
vessel,  under  the  16th  section  of  the  Ship  Registry  Act  of  the  31st  of  December,  1793, 
(1  Stats,  at  Large  295,)  unless  the  transfer  is  made  known  in  the  manner  prescribed  by 
the  7  til  section  of  the  act. 

The  proviso  in  the  16th  section  of  the  Ship  R^istiy  Aot,  being  by  way  of  exception  from 
the  enacting  clause,  need  not  be  taken  notice  of  in  a  libel  brought  to  enforce  the  forfeiture. 
It  is  matter  of  defence  to  be  set  up  by  the  party  in  his  claim. 

The  proviso  applies  only  to  the  case  of  a  part  owner,  and  not  to  a  sole  owner  of  the  ship. 

The  trial,  in  such  a  case,  is  to  be  by  the  court,  and  not  bj  a  jury,  in  setEures  on  waters  nav- 
igable from  the  sea  by  vessels  of  ten  tons  burden  and  upwards. 

A  registered  vessel  which  continues  to  use  its  register,  after  a  transfer  under  the  above  circum* 
stances,  is  liable  to  forfeiture  under  the  27th  section  of  the  act,  as  using  a  register  without 
being  actually  entitled  to  the  benefit  thereof. 

Appeal  from  the  circuit  court  of  the  United  States  for  Maryland 

■ 

The  Aitomey^Oeneral^  for  the  appellants. 
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Ogden^  for  the  respondent  and  claimant 

•  Story,  J.,  delivered  the  opinion  of  the  court  [  *  422  ] 

This  is  a  case  of  seizure,  for  an  asserted  forfeiture  under 
the  Ship  Registry  Act  of  the  31st  of  December,  1792.  The  libel 
contains  five  counts,  the  first  four  of  which  are  founded  on  the  16th 
section,  and  the  last  on  the  27th  section  of  the  act  The  former  de- 
clares, "that  if  any  ship  or  vessel  heretofore  registered,  or  which 
shall  be  hereafter  registered,  as  a  ship  or  vessel  of  the  United  States, 
shall  be  sold  or  transferred,  in  whole  or  in  part,  by  way  of  trust,  con- 
fidence, or  otherwise,  to  a  subject  or  citizen  of  any  foreign  prince  or 
state,  and  such  transfer  shall  not  be  made  known,  in  manner  herein- 
before directed,  such  ship  or  vessel,  together  with  her  tackle,  apparel, 
and  furniture  shall  be  forfeited."  The  manner  of  making  known  the 
transfer  here  referred  to,  is  found  prescribed  in  the  7th  section  of  the 
act ;  and,  so  far  as  respects  the  present  case,  would  have  been  a  de- 
hvery  of  the  certificate  of  registry  by  the  master  of  the  vessel  to  the 
collector  of  the  district,  within  eight  days  after  his  arrival  in  the 
district  from  the  foreign  port  where  the  transfer  was  made. 

It  appears  firom  the  evidence  that  the  claimant  was  the  sole  owner 
and  master  of  the  schooner  under  seizure.  She  was  duly  registered  at 
the  port  of  Baltimore  ;  and  on  the  4th  day  of  May  she  was  duly  trans- 
ferred at  Havana  by  procuration,  to  a  Spanish  subject  domiciled  it. 
Cuba,  and  received  the  proper  documents  evidencing  her  Spanish  char- 
acter. The  schooner  was  at  this  time  lying  at  Matanzas, 
and  soon  afterwards  sailed  *  on  the  homeward  voyage,  under  [  *  423  ] 
her  American  papers,  still  having  the  Spanish  documents  on 
board,  in  the  custody  of  a  person  who  assumed  the  character  of  a 
passenger,  but  who  was  in  fact  the  Spanish  master,  and  kept  them 
concealed.  The  name  of  the  vessel  had  been  blacked  out  of  the 
stern,  which  was  the  first  circumstance  that  excited  suspicion  of  her 
character.  On  further  inspection,  it  was  found  that  her  nam€,  "  Mar- 
garet, of  Baltimore,"  was  inserted  on  a  movable  sheet  of  copper ; 
and  upon  a  close  Search,  directed  by  the  captain  of  the  revenue  cut- 
ter, the  Spanish  documents  were  discovered  and  delivered  up  to  the 
collector  of  Baltimore. 

The  fact  of  the  transfer  of  the  schooner  to  a  Spanish  subject,  and 
the  assumption  of  the  Spanish  character,  are  not  denied ;  and  the 
defence  is  put  upon  this  point,  that  it  was  a  mere  colorable  transfer, 
for  the  purpose  of  evading  the  Spanish  revenue  laws,  the  real  Ameri- 
can ownership  not  having  been  bond  fide  changed.  There  is  certainly 
nothing  in  this  record  that  shows  that  the  intention  niight  not  also 
have  been  to  evade  the  American  revenue  laws;  for  the  obvious  pur- 
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pose  of  keeping  the*  Spanish  master  and  papers  on  board,  was  to 
assume  the  American  character  in  our  ports,  and  to  reassume  the 
Spanish  character  on  the  next  voyage,  so  that  the  parties  might  ob- 
tain the  fullest  benefit  of  the  double  papers.  But,  assuming  that 
the  sole  object  of  the  transfer  was  a  fraud  upon  the  laws  of  Spain, 
it  was,  nevertheless,  a  transfer  binding  between  the  parties,  and 
changing  the  legal  ownership.  It  was  completely  within 
[  •  424  ]  *  the  words  of  the  law,  a  transfer,  "by  way  of  trust  and  con- 
fidence," to  a  foreign  subject;  the  trust  and  confidence 
*  being,  that  the  vessel  should  be  reconveyed  to  the  American  owner 
when  the  special  purposes  of  the  transfer  were  entirely  consummated. 
That  a  reconveyance  would  be  decreed  in  an  American  court  of 
justice,  upon  such  a  transaction  with  a  foreign  subject,  in  a  foreign 
port,  in  violation  of  the  municipal  laws  of  his  country,  is  a  point 
which  we  are  by  no  means  disposed  to  admit.  It  is  sufficient  for  us, 
however,  that  the  case  is  brought  within  the  very  terms  of  the  act  of 
congress,  which  does  not  require  a  beneficial  or  bond  fide  sale,  but  a 
transmutation  of  ownership,  "  by  way  of  trust,  confidence,  or  other- 
wise." But  it  is  said  that  tlie  case  is  not  within  the  policy  of  the 
act  What  the  policy  of  the  act  is,  can  be  known  only  by  its  provis- 
ions ;  and  every  section  of  it  betrays  a  strong  solicitude  on  the  part 
of  the  legislature  to  trace  and  inspect  every  change  of  ownership ; 
and,  for  this  purpose,  to  require  a  public  avowal  of  it,  and  an  altera- 
tion of  the  ship's  documents,  ^o  as  to  exhibit,  at  all  times,  the  names 
of  all  persons  who  are  the  legal  owners.  The  policy  evinced  by  this 
course  of  legislation,  is  the  encouragement  of  American  navigation 
and  American  ship-building,  to  the  exclusion  of  foreign  navigation 
and  foreign  ownership,  and  securing  to  American  registered  ships  a 
preference,  in  all  our  revenue  transactions,  over  aU  vessels  which 
were  not  strictly  entitled  to  the  character.  The  legislature  foresaw 
that  it  would  be  impossible  for  the  officers  of  government 
[  *  425  ]  'to  ascertain  the  secret  intentions  *  of  parties,  or  the  object 
of  ostensible  transfers  of  ownership.  Whether  such  transr 
fers  were  bond  fide,  or  colorable,  for  meritorious  or  illegal  purposes, 
were  matters  of  private  confidence,  and  could  rarely  be  ascertained 
by  competent  and  disinterested  proof.  To  admit  secret  transfers  of 
ownership  to  any  persons,  and  especially  to  foreigners,  and  allow,  at 
the  same  time,  to  the  ships  the  full  benefit  of  the  American  character, 
would  be  hazarding  the  main  objects  of  the  act;  it  would  invite  all 
sorts  of  contrivances  to  evade  the  laws,  and  disable  the  government 
from  possessing  means  to  detect  frauds.  The  correct  course  of  legis- 
lation was,  therefore,  obvious.  It  was  to  lay  down  a  strict  and  plain 
rule,  requiring  all  transfers  to  be  made  known,  from  time  to  time,  as 
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they  occurred ;  and  a  surrender  of  the  American  documents,  when 
the  legal  ownership  passed  to  a  foreigner,  whatever  might  be  the 
secret  trusts  with  which  it  was  accompanied.  The  words  of  the  sec- 
tion now  under  consideration,  are  direct  to  this  purpose ;  and  so  far 
from  contravening,  they  support,  in  the  fullest  manner,  the  general 
policy  of  the  act  They  are  not^  then,  to  be  construed  in  a  more 
limited  sense  than  their  obvious  purport  indicates. 

But  it  is  agreed  that  the  proviso  of  this  section  shows  that  the  for- 
feiture, inflicted  by  the  enacting  clause,  is  not  absolute,  and  that  the 
trial  ought  not  to  have  been  by  the  court,  as  a  cause  of  admiralty 
and  maritime  jurisdiction,  but  by  a  jury,  as  upon  an  exchequer  in- 
formation, since  a  verdict  alone  can  fix  the  forfeiture.  The 
words  of  the  *  proviso  are :  "  Provided,  that  if  such  ship  or  [  *  426  ] 
vessel  shall  be  owned  in  part  only,  and  it  shall  appear  to 
the  jury,  before  whom  the  trial  for  such  forfeiture  shall  be  had,  that 
any  other  owner  of  such  ship  or  vessel,  being  a  citizen  of  the  United 
States,  was  wholly  ignorant  of  the  sale  or  transfer  to,  or  ownership 
of,  such  foreign  subject  or  citizen,  the  share  or  interest  of  such  citizen 
of  the  United  States  shall  not  be  subject  to  forfeiture ;  and  the  resi- 
due only  shall  be  forfeited."  Now,  in  the  first  place,  this  being  a 
mere  proviso,  by  way  of  exception  from  the  enacting  clause,  it  con- 
stitutes properly  matter  of  defence,  and  need  not  be  taken  notice  of 
in  a  libel,  brought  to  enforce  the  forfeiture.  The  party  who  seeks  the 
benefit  of  it  must,  in  his  claim,  insist  upon  it,  so  as  to  bring  it  as 
matter  cognizable  in  the  issue  to  the  jury.  In  the  next  place,  the 
very  terms  of  the  proviso  apply  only  to  the  case  of  a  part-owner,  and 
not  to  a  sole  owner,  of  the  ship.  The  case  put  is,  where  the  ship 
"  shall  be  owned,  in  part  only,"  by  a  person  ignorant  of  the  transfer, 
such  part  shall  not  be  subject  to  forfeiture.  In  the  case  before  the 
court,  the  claim  is  by  Haley,  as  sole  owner  of  the  schooner ;  and  all 
her  Aonerican  documents  establish  him  as  sole  owner.  He  does  not 
assert  an  ignorance  of  the  transfer,  nor  claim  in  any  way  the  benefit 
of  the  proviso.  So  that,  whatever  may  be  the  true  construction  of 
the  proviso,  in  other  respects,  it  is  plain  that  it  is  inapplicable  to  his 
predicament,  and  might,  on  this  accoimt,  be  dismissed  from  the  con- 
sideration of  the  court. 

But  the  other  suggestion,  in  respect  to  jurisdiction,  *  is  [  *  427  ] 
entitled  to  scrupulous  attention.  The  29th  section  of  this 
act  declares  that  all  penalties  and  forfeiture  incurred  for  offences 
against  it,  <^  shall  and  may  be  sued  for,  prosecuted,  and  recovered,  in 
such  courts,  and  be  disposed  of  in  such  manner,  as  any  penalties  and 
forfeitures,  \\hich  may  be  incurred  for  offences  against  an  act  en- 
titled, '  an  act  to  provide  more  efiectually  for  the  collection  of  th«» 
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duties  imposed  by  law  on  gbods,  wares,  and  merchandise  imported 
into  the  United  States,  and  on  the  tonnage  of  vessels,'  may  be  legally 
sued  for,  prosecuted,  recovered,  and  disposed  of."  The  act  here 
referred  to  is  the  Revenue  Act  of  the  4th  of  August,  1790,  c.  35,  which, 
in  the  67th  section,^  provides  for  the  prosecution  for  penalties,  and 
Ubelling  for  forfeitures,  in  the  same  general  terms  which  are  employed 
in  the  Revenue  Act  of  the  2d  of  March,  1799,  c.  128,^  on  the  same 
subject  Now,  the  Judiciary  Act  of  1789,  c.  20,^  in  express  terms,  and, 
as  has  been  repeatedly  adjudged,  upon  the  most  solemn  consideration, 
by  this  court,  rightfully  includes  all  seizures  for  forfeitures  made 
under  laws  of  impost,  navigation,  and  trade,  on  waters  navigable 
from  the  sea,  by  vessels  of  ten  tons  burden  and  upwards,  as  causes 
of  admiralty  and  maritime  jurisdiction,  which  are  to  be  tried  by  the 
court,  and  not  by  a  jury.  And  seizures  made  under  the  Revenue  Act 
of  the  4th  of  August,  1790,  c.  35,  as  well  as  under  that  of  1799,  c. 
128,  have  been  uniformly  tried  in  this  manner.  Where  the  seizures 
have  been  made  on  land,  or  on  waters  not  so  navigable,  the  trial  has 

been  by  jury.  It  is  true  that  the  first  case  in  which  the 
[  *  428  ]  question  as  to  *  the  admiralty  jurisdiction  under  the  Judi« 

ciary  Act  of  1789  came  under  consideration,  did  not  arise 
until  after  the  enactment  of  the  Ship  Registry  Act,  La  Vengeance,  3 
D.  297,  and,  therefore,  it  may  have  escaped  the  attention  of  congress 
that  such  was  the  legal  construction.  But  such  a  supposition  is  not 
lightly  to  be  indulged,  not  only  from  the  direct  and  unequivocal 
language  of  the  Judiciary  Act  of  1789,  but  also  from  the  reference  in 
the  Registry  Act  to  the  Revenue  Act  of  1790,  for  the  mode  of  suing 
for  penalties  and  forfeitures.  The  latter  act  (s.  67)  takes  an  express 
distinction  between  penalties  and  forfeitures,  confining  the  trial  of 
any  fact,  put  in  issue  in  suits  for  penalties,  to  the  judicial  district  in 
which  such  penalties  shall  accrue,  and  then  providing,  in  general 
terms,  for  libels,  to  enforce  forfeitures,  to  be  brought  "  in  the  proper 
court  having  cognizance  thereof;"  thus  pointing  to  the  Judiciary 
Act,  for  the  tribunal  which  is  to  exercise  jurisdiction,  and  for  the 
mode  in  which  it  is  to  be  exercised.  It  certainly  cannot  be  admitted 
that  the  obscurity  of  a  proviso  like  the  present  ought  to  repeal,  by  im- 
plication, the  deliberate  act  of  the  legislature,  in  settling  the  general 
jurisdiction  of  its  courts,  and  placing,  with  so  much  solicitude,  causes 
of  this  nature  on  the  admiralty  side  of  the  courts.  The  proviso 
is  still  applicable,  in  its  terms,  to  all  cases  of  seizures,  on  land  and 
on  waters,  where  the  trial  is  to  be  by  a  jury ;  and,  perhaps,  taking 
the  whole  language,  it  ought  to  be  construed  to  include  within  its 

*1  State,  at  Large,  176  »2lb.627.  3  i  Jb.  73. 
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equity,  cases  where  the  trial  is  by  the  court,  *  and  the  for-  [  *  429  ] 
feitore  is  not  intended  to  be  inflicted  by  the  act.  The  prob- 
ability is,  that  the  words  "  court  or,"  were  omitted  before  the  word 
"jury,"  by  mistake,  in  the  draft  of  the  act  But  this  omission,  if  it 
is  to  have  any  effect,  is  not  to  oust  the  jurisdiction  of  the  court,  but 
to  take  from  the  party  a  benefit,  which  is  not  within  the  words  of  the 
proviso.  It  is  the  opinion  of  the  court  that  the  present  seizure,  which 
is  averred  in  the  libel  to  have  been  made  upon  waters  navigable  from 
the  sea  by  vessels  of  ten  tons  burden  and  upwards,  is  a  cause  of  ad- 
miralty and  maritime  jurisdiction,  and  was  rightfully  tried  by  the 
district  court,  without  the  intervention  of  a  jury.  This  objection  can- 
not, therefore,  avail  the  claimant. 

The  view  that  has  already  been  taken  of  the  cause  upon  the  mer- 
its, as  applicable  to  the  first  four  counts  in  the  libel,  render  it  unnec- 
essary to  go  into  a  particulsur  examination  of  the  fifth  count.  That 
count  is  founded,  as  has  been  already  stated,  upon  the  27th  section  of 
the  act,  which  declares,  that  "  if  any  certificate  of  registry,  or  record, 
shall  be  fraudulently  or  knowingly  used  for  any  ship  or  vessel,  not 
then  actually  entitled  to  the  benefit  thereof,  according  to  the  true  in- 
tent of  this  act,  such  ship  or  vessel  shall  be  forfeited  to  the  United 
States,  with  her  tackle,  apparel,  and  furniture."  We  think  that  there 
are  facts  enough  in  the  proofs  before  us,  to  establish  the  forfeiture 
also  under  this  clause.  By  the  transfer  at  Havana,  the 
schooner  lost  her  American  character,  and  the  title  to  *  use  [  *  430  ] 
her  certificate  of  registry  for  the  return  voyage.  She,  how- 
ever, did  use  it,  and  sailed  under  its  avowed  protection,  <'  not 
being  entitled  to  the  benefit  thereof,  according  to  the  intent  of  the 
act" 

The  judgment  of  the  district  court  is  reversed,  and  a  decree  of 
condenmation  awarded  against  the  schooner  and  her  appurtenances. 


I 


Two  Hundred  Chests  of  Tea.    Smith,  Claimant 

9  W.  430. 

Aooording  to  the  conrae  of  decisions  in  this  court,  an  eiLception  contained  in  a  proviso  is  a 

matter  of  defence,  and  need  not  be  negatived  in  a  libel  of  information. 
A  libel  of  information  nnder  the  67th  section  of  the  Collection  Act  of  March  2,  1799,  (1 

Stats,  at  Laige,  677  J  following  the  langnage  of  the  enacting  clause  of  the  act,  is  suffi* 

cient 
Revenue  laws  class  substances  according  to  their  denominations  acquired  bj  general  use  in 

our  own  trade. 

Appeal  from  the  circuit  court  of  the  United  States  for  the  district 
of  Massachusetts. 

VOL.  VI.  11 
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The  facts  appear  in  the  opinion  of  the  court 

Webster  and  D.  B.  Ogden^  for  the  appellant 

Blake^  for  the  respondents. 

[  •  435  ]       •  Story,  J.,  delivered  the  opinion  of  the  court. 

The  two  hundred  chests  of  tea  in  controversy  in  this  suit, 
were  imported  into  the  city  of  New  York,  in  the  ship  Ontario,  from 
China,  and  entered  there  at  the  custom-house,  and  the  duties  regu- 
larly secured  as  bohea  teas.  They  were  afterwards  transported  coast- 
wise to  Boston ;  and  upon  examination  there,  under  the  direction  of 
the  collector  of  the  district,  they  were  seized  as  forfeited,  under  the 
Collection  Act  of  the  2d  of  March,  1799,  c.  128,  s.  67,  on 
[  •436  ]  account  of  their  differing  in  description  •from  the  contents 
of  the  entry.  The  libel  states  the  facts  specially,  but  con- 
tains no  allegation  of  an  intention  to  defraud  the  revenue.  Upon 
this  state  of  the  case,  the  libel  is  assailed  for  a  supposed  defect,  aris- 
ing from  the  absence  of  such  an  allegation.  But  we  think  this  ob- 
jection cannot  be  sustained.  The  libel  follows  the  language  of  the 
enacting  clause  of  the  act,  which  inflicts  the  forfeiture ;  and  the  ex- 
emption from  forfeiture,  when  the  collector  or  the  court  shall  be  satis- 
fied that  the  diflFerence  between  the  entry  and  the  packages  "  proceeded 
from  accident  or  mistake,  and  not  from  an  intention  to  defraud  the 
revenue,"  being  found  in  a  separate  proviso,  is  properly  matter  of 
defence,  to  be  asserted  and  proved  by  the  claimant,  and  is  not,  ac- . 
cording  to  the  course  of  adjudications  in  this  court,  essential  to  the 
structure  of  the  libel  itself.  This  objection,  then,  may  be  dismissed 
without  further  observation. 

Ahother  question,  of  more  serious  importance,  is,  whether  the  ex- 
amination and  seizure  authorized  by  the  67th  section  of  the  act,  are 
not  limited  to  the  collector  of  the  district  where  the  goods  were 
originally  entered  and  the  duties  secured,  upon  importation ;  and  so 
the  case  made  by  the  libel  is  not  within  the  purview  of  the  act,  what- 
ever might  be  the  authority  of  the  collector  to  seize  for  forfeitures 
generally,  and  to  assert  the  claim  in  a  libel,  properly  framed  for  such 
a  purpose.  The  decision  of  this  question  would  require  a  very  mi- 
nute and  critical  examination  of  the  whole  revenue  and 
[  •  437  ]  coasting  acts ;  and  as  the  court  can  satfefefiiforily  •  dispose 
of  the  cause  upon  the  merits,  in  point  of  fact,  it  is  deemed 
unnecessary  to  institute  so  laborious  an  inquiry. 

The  daim  admits  that  the  teas  were  imported  and  entered  as 
bohea  teas,  and  asserts  that  they  are  of  the  kind  and  denomination 
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called  bohea  teas,  and  not  of  a  different  kind  or  quality  of  teas ;  and 
this  forms  the  main  point  in  controversy  between  the  parties.  One 
of  the  earliest  acts  of  congress,  (the  act  of  the  4th  of  July,  1789, 
c  2,)  ^  imposes  duties  on  teas  in  the  following  words :  '<  On  bohea  tea, 
per  pound,  six  cents ;  on  all  souchong  or  other  black  teas,  per  pound, 
ten  cents ;  on  all  hyson  teas,  per  pound,  twenty  cents ;  on  all  other 
green  teas,  per  pound,  twelve  cents."  The  act  of  the  tenth  of  Au- 
gust, 1790,^  varied  the  duties,  but  retained  the  same  descriptions. 
The  act  of  the  29th  of  January,  1795,  s.  2,^  declared  that  "  teas 
commonly  called  imperial,  gunpowder,  or  gomee,"  should  "  pay  the 
same  duties  as  hyson  teas."  The  act  of  the  3d  of  March,  1797,* 
laid  an  additional  duty  of  two  cents  '<  upon  all  bohea  tea."  And 
the  act  of  the  27th  of  April,  1816,^  under  which  this  cargo  was 
imported,  levies  duties  on  "bohea,  twelve  cents  per  pound;  sou- 
chong and  other  black,  twenty-five  cents  per  pound ;  imperial,  gun- 
powder, emd  gomee,  fifty  cents  per  pound ;  hyson  and  young  hyson, 
forty  cents  per  pound;  hyson-skin,  and  other  green,  twenty-eight 
cents  per  pound."  The  legislation  of  congress  here  detailed,  exhib- 
its a  progressive  discrimination  in  the  kinds  of  green  teas, 
but  leaves  *  the  black  teas  with  no  other  specific  discrimina-  [  *  438  ] 
tion  than  that  of  bohea  and  souchong. 

The  argument  on  behalf  of  the  United  States,  is,  that  the  two 
hundred  chests  of  tea,  now  in  controversy,  are  in  reality  simple  congo 
tea,  and  not  bohea ;  that  the  latter  is  a  pure  unmixed  tea,  entirely 
distinct  from  congo,  and  known  in  China  by  an  appropriate  name ; 
that  it  is  to  this  pure  and  unmixed  bohea  tea,  that  the  successive  acts 
of  congress  refer,  and  not  to  any  other  mixed  tea,  though  known  by 
the  common  denomination  of  bohea.  If  we  were  to  advert  to  scien- 
tific classifications,  for  our  guide  on  the  present  occasion,  it  is  most 
manifest,  from  the  works  cited  at  the  bar,  that  bohea  is  a  generic 
term,  including  under  it  all  the  black  teas,  and  not  merely  a  term  in- 
dicating a  specific  kind.  But  it  appears  to  us  unnecessary  to  enter 
upon  this  inquiry,  because,  in  our  opinion,  congress  must  be  under- 
stood  to  use  the  word  in  its  known  commercial  sense.  The  object 
of  the  duty  laws  is  to  raise  revenue,  and  for  this  purpose  to  class 
substances  according  to  the  general  usage  and  known  denominations 
of  trade.  Whether  a  particular  article  were  designated  by  one  name 
or  another,  in  the  country  of  its  origin,  or  whether  it  were  a  simple 
or  mixed  subtance,  was  of  no  importance  in  the  view  of  the  legis- 
lature. It  did  not  suppose  our  merchants  to  be  naturalists,  or  geol- 
ogists, or  botanists.     It  applied  its  attention  to  the  description  of 

^  1  Stats,  at  Large,  24.         ^  lb.  180.         *  lb.  411.         <  lb.  503.         c  8  lb.  810. 
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articles  as  they  derived  their  appellations  in  our  own  markets,  in  oxxp 
domestic  as  well  as  our  foreign  traffic.  And  it  wonld  have 
[  *  439  ]  been  as  dangerous  as  useless,  to  attempt  any  other  *  classi- 
fication, than  that  derived  from  the  actual  business  of 
human  life.  Bohea  tea,  then,  in  the  sense  of  all  our  revenue  laws, 
means  that  article  which,  in  the  known  usage  of  trade,  has  ac- 
quired  that  distinctive  appellation.  And  even  if  the  article  has 
undergone  some  variations  in  quality  or  mixture,  during  the  inter- 
mediate period  from  1789  to  1816,  when  the  last  act  passed,  but 
still  retains  its  old  name,  it  must  be  presumed  that  congress,  in  this 
last  act,  referred  itself  to  the  existing  standard,  and  not  to  any  scien*^ 
tific  or  antiquated  standard. 

The  true  inquiry,  therefore  is,  whether,  in  a  Commercial  sense,  the 
tea  in  question  is  known,  and  bought,  and  sold,  and  used,  under 
the  denomination  of  bohea  tea.  We  think  the  evidence  on  this 
point  is  altogether  irresistible.  It  establishes  that  the  bohea  tea  of 
commerce  is  not  usually  a  distinct  and  simple  substance,  but  is  a 
compound  made  up  in  China  of  various  kinds  of  the  lowest  priced 
black  teas,  and  the  mixture  is  of  higher  or  lower  quality,  according 
to  the  existing  state  of  the  market  Indeed,  from  the  uniformity  of 
its  price  in  the  midst  of  great  fluctuations  in  the  prices  of  all  other 
teas,  it  seems  rather  to  indicate  the  lowest  quality  of  black  teas,  than 
any  uniform  compound.  It  is  accordingly  in  proof,  that  old  congo 
teas  are  often  sold  as  bohea,  and  have  sometimes  been  imported  into 
our  market  under  that  denomination.  In  short,  whenever  black  teas 
are  deteriorated  by  age,  or  are  of  the  lowest  price,  they  are  mixed  up 
to  form  bohea  for  the  market,  and  are  suited  to  the  demand 
[  *  440  ]  and  wishes  of  the  *  purchasers.  It  is  not  meant  to  affirm 
that  there  is  no  such  simple  and  distinct  tea  known  as 
bohea.  All  that  the  evidence  justifies  us  in  saying  is,  that  this  is  not 
the  common  bohea  of  commerce.  The  latter  may  or  may  not  be  a 
simple  substance,  according  to  circumstances.  The  generic  name 
bohea,  comprehending  under  it  all  the  varieties  of  black  teas^  when- 
ever they  are  at  the  cheapest  price  in  the  market,  or  are  of  a  very 
inferior  quality,  or  axe  mixed  up  for  sale,  they  lose  their  specific 
names,  and  sink  into  the  common  denomination. 

Such  is  the  conclusion  which,  in  the  opinion  of  the  court,  the  evi- 
dence in  this  record  justifies  and  requires.  It  is  true,  that  the  Boston 
witnesses  very  strongly  state  that  the  present  teas  are  pure  unmixed 
Congo ;  and  their  testimony  is  entitied  to  very  great  consideration, 
from  their  personal  respectability  as  well  as  their  long  experience. 
But  the  New  York  witnesses  speak  with  equal  positiveness  and 
pointy  that  the  present  teas  are  the  common  bohea  of  the  markei| 
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aiid  have  been  bought  and  sold  as  such  without  hesitation.  These 
witnesses,  also,  are  entitled  to  entire  credit,  for  the  same  reasons ; 
they  have  had  great  experience,  and  are  of  unquestioned  credibility. 
In  this  apparent  conflict  of  competent  and  credible  witnesses,  the 
only  way  of  reconciling  the  testimony,  is  to  suppose  that  they  do  not 
speak  ad  idem ;  that  the  Boston  witnesses  speak  to  the  specific  na^ 
tore  of  the  particular  teas  in  controversy,  and  the  New  York  wit- 
nesses to  their  known  c-ommercial  denomination  in  their 
actual  state.  In  *  this  way  of  considering  the  testimony,  [  *  441  j 
the  conflict  exhibits  more  a  matter  of  apparent  than  real  di- 
versity of  opinion.  But  if  it  be  not  thus  reconcilable,  it  appears  to 
us  that  the  weight  of  the  evidence  is  so  strong,  that  teas  of  this  descrip- 
tion have  been  long  imported  into  our  market  as  bohea,  that  no  court 
of  justice  would  feel  itself  authorized  to  inflict  the  forfeiture  under 
tiie  statute,  upon  a  presumed  intentional  violation  of  its  provisions. 
There  is,  indeed,  something  that  applies  still  more  forcibly  to  the 
daimant,  under  these  circumstances,  than  applies  in  common  cases. 
He  came  into  the  tea  trade  since  the  peace  of  1815,  and  has  been 
most  extensively  engaged  in  it  At  the  time  of  his  first  commercial 
enterprise,  teas  of  this  description  were  publicly  and  commonly  im- 
ported into  New  York  as  bohea,  and  had  acquired  a  known  com- 
mercial character.  He  acted  upon  this  settled  usage ;  and  if  the 
present  seizure  can  be  sustained,  he  is  to  sufier  for  a  forfeiture,  which 
he  had  no  adequate  means  to  avoid,  and  could  not  have  foreseen. 

Then,  as  to  the  intention  of  £raud.  It  is  said  that  these  teas 
were  imported  in  congo  chests,  covered  with  a  thin  paper,  for  the 
purposes  of  disguise,  and  that,  upon  inspection,  it  is  clear  that  the 
original  congo  still  remained  in  the  chests.  The  circumstance  that 
these  are  congo  chests,  whose  structure  is  perfectly  known,  would 
not  justify  the  conclusion  that  there  was  an  intention  to  defraud  the 
revenue,  since  that  structure  might  attract  observation,  and 
thus  lead  to  immediate  *  detection.  It  would  have  been  [  *442  ] 
more  natural  to  have  disguised  congo  teas  in  bohea  boxes. 
But  the  di£5iculty  that  lies  in  the  argument  derived  from  this  source, 
is,  that,  upon  opening  the  chests,  the  contents  are  proved  to  be 
exactly  what  the  New  York  witnesses  call  bohea,  and  the  Boston 
witnesses  congo.  So  that  the  question  of  firaudulent  disguise 
depends  upon  the  fact  whether  the  tea  be  or  be  not  bohea ;  and  if  it 
be  settled  to  be  the  latter,  then  the  suspicion  from  this  circumstance 
vanishes.  The  same  answer  may  be  given  to  all  the  other  circum- 
stances relied  on  as  badges  of'firatud.  They  become  utterly  unim- 
portant, if  there  was  not  a  real  misrepresentation  of  the  quality  of 
the  tea. 

11  • 
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There  is  one  cogent  fact,  which  presses  with  peculiar  weight  in  the 
consideration  of  this  part  of  the  case.  It  is,  that  after  the  present 
seizure  was  made,  and  the  whole  train  of  suspicions  disclosed,  the 
remaining  teas,  of  the  same  denomination  and  importation,  which 
were  yet  in  the  public  stores  at  New  York,  underwent  a  strict  exami- 
nation there  under  the  authority  of  the  officers  of  the  customs.  The 
result  of  that  examination  was  an  unequivocal  opinion  that  they 
were  the  common  bohea  of  commerce ;  and  this  result  being  com- 
municated to  the  government,  no  further  proceedings  were  thought 
necessary  to  vindicate  its  rights. 

But  another  fact,  which  is  decisive  against  the  supposition  of  a 
fraudulent  intention  Is  that  the  teas  were  purchased  in  China  as  bohea, 
at  the  usual  bohea  price,  and,  upon  their  importation  into 
[  •  443  ]  *  New  Yorlc,  were  there  sold  at  the  usual  bohea  price.  They 
were  sold  at  prices  from  thirty-one  to  thirty-six  and  a  half 
cents  per  pound,  when  at  the  same  time,  and  in  the  same  place, 
Congo  sold  at  forty-eight  cents  per  pound.  This  is  not  a  matter  of 
doubtful  or  equivocal  evidence ;  it  is  admitted  and  proved  in  the  most 
positive  manner.  What,  thenj  could  have  been  the  inducement  to 
fraud  ?  Men  do  not  perpetrate  frauds  upon  the  revenue  from  the 
mere  love  of  mischief,  or  the  wanton  disregeurd  of  duty.  There  must 
be  some  leading  interest,  some  enticing  object  in  view,  to  lead  them 
to  such  a  violation  of  social  law  and  moral  sentiment.  In  the  pres- 
ent case,  no  such  motive  could  exist,  for  the  whole  conduct  of  the 
party  is  at  war  with  the  supposition.  Nay,  more,  the  perpetration 
of  the  fraud  would  have  been  against  his  interest.  We  do  not  here 
allude  to  his  private  reputation  as  an  opulent  merchant,  engaged  in 
an  extensive  commerce  in  teas,  nor  to  the  powerful  influence  that, 
under  such  circumstances,  public  opinion  must  have  upon  him,  in  its 
stern  and  severe,  though  silent  rebukes.  But  his  immediate  interest 
in  the  same  trade  and  in  the  same  voyage,  would  be  sacrificed  by 
such  unworthy  proceedings.  He  would  hazard  large  interests  upon 
a  paltry  saving  in  duties,  from  which  he  could  in  the  end  derive  not 
the  slightest  benefit. 

It  has  been  said  that,  unless  the  present  libel  can  be  maintained,  a 
wide  door  will  be  opened  for  the  admission  of  frauds  in  the  importa- 
tion of  teas.  If  this  be  true,  it  forms  no  reason  for  a  difierent 
[  •  444  ]  judicial  construction  of  the  acts  of  congress,  •much  less 
for  the  enforcing  a  forfeiture  where  the  facts  will  not  war- 
rant it.  Congress  can  provide  an  easy  remedy,  by  changing  the 
specific  duty  to  a  duty  ad  valorem^  a  policy  which  has  already 
obtained  the  sanction  of  other  nations. 

It  is  unnecessary  to  go  further  into  the  discussion  of  the  merits  of 
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this  case.  The  judgment  of  the  court  is,  that  the  decree  of  the  circuit 
court  of  Massachusetts,  given  pro  formdj  ought  to  be  reversed,  the 
libel  of  the  United  States  be  dismissed,  and  the  two  hundred  chests 
of  tea  be  restored  to  the  claimant  But  the  court  are  also  of  opinion 
that  there  was  probable  cause  of  seizure,  and  direct  it  to  be  certified 
upon  the  record.  Decree  reversed. 

7  P.  404 ;  10  p.  137 ;  3  H.  106 ;  7  H.  785. 


John  Mason,  Appellant,  v.  John  Muncaster,  survivor  of  Gorge  Den- 
eale  and  John  Muncaster,  Church-wardens  of  Christ  Churchy 
Fairfax  Parish,  Alexandria,  and  the  said  John  Muncaster  and 
Edmund  J.  Lee,  present  Church-wardens  of  the  said  Church,  and 
others.  Respondents. 

9  W.  445. 

A  bill  in  equity,  brought  to  rescind  a  purchase  made  under  the  decree  of  this  court,  in  Ter- 
rett  V,  Taylor,  9  C.  43,  upon  the  ground  that  the  title  to  the  property  was  defective,  and 
could  not  be  made  good  by  the  vestry  and  other  persons,  who  were  parties  to  the  former 
suit.    Bill  dismissed. 

The  vestry  of  the  Episcopal  church  of  Alexandria,  now  known  by  the  name  of  Christ's 
Church,  is  the  regular  vestry,  in  succession,  of  the  parish  of  Fairfax,  and  in  connection 
with  the  minister,  has  the  care  and  management  of  all  the  temporalities  of  the  parish 
within  the  scope  of  their  authority.  A  sale  by  them  of  the  church  lands,  with  the  assent 
of  the  minister,  under  the  former  decree  of  tiiis  court,  conveys  a  good  title  to  the  pur^ 
haser. 

Appeal  from  the  circuit  court  for  the  District  of  Columbia.     The 
material  facts  are  detailed  in  the  opinion  of  the  court. 

Attorney- General  and  Ket/^  for  the  appellant 

Swcmn  and  Lee^  for  the  respondents. 

•  Story,  J.,  delivered  the  opinion  of  the  court.  [  *  464  ] 

Upon  the  very  voluminous  pleadings  in  this  case,  assuming 
more  the  shape  of  elaborate  arguments  than  the  simple  and  precise 
allegation  of  facts  which  belong  to  chancery  proceedings,  the  princi- 
pal questions  discussed  have  been,  1.  Whether  the  vestry  of  the 
Episcopal  church  of  Alexandria,  now  known  by  the  name  of  Christ's 
Church,  is  the  regular  vestry  in  succession  of  the  parish  of  Fairfax. 

2.  Whether  the  existence  of  another  parish  church,  called  the  Falls 
Church,  within  the  same  parish,  has  any  material  bearing  upon  the 
title,  either  as  to  making  parties,  or  settling  the  right  to  the  glebe. 

3.  Whether  the  appellant  had  full  notice  of  the  true  nature  of  the 
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title  before  the  purchase,  and  so  took  it  with  its  infirmities,  if  any 
such  existed.  4.  Whether,  this  being  the  case  of  a  judicial  sale 
under  a  decree,  the  party  was  not  bound  to  have  applied  to 
[  *455  ]  the  court  below,  before  confirmation  of  the  sale,  or  *  after- 
wards, to  rescind  the  sale;  and  can  now  maintain  an 
independent  bill  for  that  purpose,  the  effect  of  such  bill  being  collat- 
erally to  set  aside  the  sale,  as  it  stands  confirmed  by  the  report 
Another  point  was  made  at  the  bar,  as  to  the  sufficiency  of  the  con- 
veyance by  Jennings  to  the  church-wardens,  in  1770,  to  pass  his 
title  in  fee  for  the  benefit  of  the  parish.  But  that  point  was  put  at 
rest,  in  the  case  of  Terrett  v.  Taylor,  9  C.  43,  and  is  not  now  open  for 

discussion. 
[  *  456  ]  *  If  the  first  question  is  decided  against  the  plaintiff,  it  will 
be  unnecessary  to  consider  the  other  question,  for  it  is  not 
denied  that  the  vestry  of  the  parish  of  Fairfax  sufficiently  represent 
the  whole  parish  for  all  the  purposes  of  the  original  bill,  and  that,  both 
by  the  former  laws  of  Virginia  and  the  canons  of  the  Episcopal 
church,  they,  in  connection  with  the  minister,  have  the  care  and 
management  of  all  the  temporalities  of  the  parish  within  the  scope 
of  their  authority.  To  the  consideration  of  this  question,  the  atten- 
tion of  the  court  has  been  mainly  directed ;  and  it  is  now  my  duty 
to  explain  the  grounds  upon  which  we  have  come  to  the  conclusion 
that  the  vestry  of  the  Episcopal  church  of  Alexandria  is  the  regu- 
lar vestry  in  succession  of  the  parish  of  Fairfax ;  and  being  so  at 
the  commencement  of  the  former  suit,  the  main  objection  to  the 
title  to  the  glebe  falls,  and  the  biU  of  the  plaintiff  ought  to  be  dis- 
missed. 

By  the  laws  of  Virginia,  passed  antecedent  to  the  Revolution,  each 
parish  was  authorized  to  elect  a  vestry  of  twelve  persons,  to  manage 
their  parochial  concerns;  and  however  many  distinct  Episcopal 
churches,  or  places  of  public  worship,  there  were  within  the  parish, 
the  same  vestry  had  the  superintendence  and  direction  of  them  all. 
In  point  of  fact,  there  were  two  such  places  of  worship  within  the 
parish  of  Fairfax,  the  church  at  Alexandria,  and  the  Falls  Church ; 
but  the  cure  of  both  belonged  to  the  same  minister,  who  was  the  rec- 
tor of  the  whole  of  the  parish,  and  the  parochial  concerns  were  man- 
aged by  a  single  vestry.  Not  the  least  trace  can  be  found 
[  •  457  ]  of  any  other  vestry  *  until  the  year  1819,  when  a  vestry  was 
chosen  de  faciOy  by  persons  purporting  to  belong  to  the 
Falls  Church,  and  that  portion  of  the  parish  of  Fairfax  which  is  not 
included  within  the  District  of  Columbia.  Up  to  the  year  1796,  it  ia 
not  disputed  that  a  vestry  was  regularly  chosen  for  the  whole  parish ; 
and  the  place  of  the  choice  of  the  vestry,  as  well  as  the  vestry  meet- 
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ings,  appears  to  have  been  usually,  but  not  universally,  at  Alexandria. 
In  April,  1796,  a  vestry  was  chosen  for  the  parish,  to  serve  for  the 
usual  period  of  three  years,  who  continued  to  hold  meetings  until 
April,  1799,  and,  from  that  time,  there  seems  to  have  been  an  inter' 
regnum^  so  far  as  the  minutes  in  the  parish  books  afford  information, 
until  April,  1804,  when  a  vestry  was  chosen,  for  the  usual  term  of 
three  years ;  and  there  has  been  a  continuation  of  vestries  from  that 
election  down  to  the  present  time.  The  validity  of  these  elections, 
from  1804,  as  elections  of  the  vestry  of  the  parish  of  Fairfax,  forms 
the  point  in  controversy,  and  will  be  presently  considered.  Since  the 
year  1800,  the  Falls  Church  has  fallen  into  a  state  of  dilapidation 
and  decay,  and  public  worship  has  not  been  celebrated  there  by  the 
minister  of  the  Episcopal  church,  on  account  of  its  deserted  state ; 
but  there  has  been  a  regularly  inducted  minister  at  the  parish  church 
in  Alexandria,  where  divine  services  have  been  constantiy  per- 
formed. 

The  counsel  of  the  plaintiff  contend,  that  the  vestries  chosen  in 
1804,  and  subsequentiy,  are  not  to  be  deemed  the  vestries  of  the 
parish  of  Fairfax,  but  of  the  Episcopal  church,  (that  is,  of 
Christ's  •  Church,)  in  Alexandria ;  and  they  support  their  ar-  [  *  458  ] 
gument  upon  the  following  grounds :  1.  That  in  the  parish 
books  the  entries  constantiy  style  them  the  vestry  of  the  Protestant 
Episcopal  church  at,  or  in,  or  of  Alexandria,  and  not  the  vestry  of 
the  parish  of  Fairfax.  2.  That,  in  point  of  fact,  the  congregation 
of  Christ's  Church,  in  1803,  separated  themselves  from  the  parish  of 
Fairfax,  and  formed  a  distinct  Episcopal  church*  3.  That  the  elec- 
tions were  made  by  subscribers  and  contributors  to  the  Episcopal 
church  in  Alexandria,  and  not  by  the  parishioners  at  large  of  the 
parish  of  Fairfax. 

Under  some  one  of  these  heads,  all  the  objections  urged  at  the 
argument  may  be  arranged. 

As  to  the  first  point  It  is  true,  that  in  general  the  style  of  the 
entries  of  the  vestry  meetings,  since  1804,  is  as  the  plaintiff  stated  it 
to  be.  But  it  will  scarcely  be  contended  that  the  errors  of  a  record- 
ing derk,  in  description,  will  change  the  nature  or  character  of  the 
vestry  proceedings,  or  devest  them  of  their  authority,  if,  in  point  of 
fieict,  they  constituted  the  vestry  of  the  parish  of  Fairfax.  The  irreg- 
ularities of  merely  ministerial  officers,  and  especially  of  parish  clerks, 
whose  records  are  generally  kept  in  a  loose  and  inaccurate  manner, 
have  never  been,  hitherto,  supposed  to  have  such  a  controlling  author- 
ity. Courts  of  justice  will  examine  into  the  proceedings  of  ecclesias- 
tical bodies  with  indulgence ;  and  if,  upon  the  whole,  a  consistent  con* 
struction  can  be  given  to  them,  in  conformity  to  existing  rights,  they 
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will  suppose  them  to  be  done  in  the  exercise  of  those  rights, 
[  •459]  •rather  than  in  gross  usurpations  of  authority.     Now,  there 

is  no  pretence  to  say  that  there  existed  any  right  on  the 
part  of  the  congregation  of  the  Episcopal  church  at  Alexandria  to 
choose  a  vestry  of  its  own,  which  should  not  be  the  vestry  of  the 
parish.  The  church  itself,  with  the  churchyard  and  appurtenances, 
belonged  to  the  parish  of  Fairfax.  It  was  the  parish  church.  The 
vestry,  which  had  a  right  to  govern  and  manage  its  temporal  con- 
cerns, was  the  parish  vebtry.  It  was  an  Episcopal  church,  under  the 
duection  and  authority  of  the  general  Episcopal  church  of  Virginia ; 
and  by  the  canons  of  that  church,  made  in  conformity  with  the  laws 
of  Virginia,  and  never  repealed,  the  vestry  were  to  be  elected  for  the 
parish.  It  is  not  lightly  to  be  presumed,  therefore,  that  an  election 
of  a  vestry  was  intended  to  be  made  in  any  other  manner  than  the 
canons  of  the  Episcopal  church  and  the  rights  of  the  parishioners 
would  justify.  The  very  fact  of  a  total  silence,  and  absence  of  any 
objection,  through  so  long  a  period,  would  authorize  the  conclusion 
that  the  vestry  was  understood  to  be  a  parish  vestry,  and  its  acts 
were  for  the  benefit  of  the  whole,  and  not  for  the  part  connected 
with  the  Alexandria  church.  It  should  also  be  recollected,  that  the 
Falls  Church  had  fallen  into  decay,  and  was  no  longer  used  for  pur- 
poses of  public  worship.  It  was  considered  in  the  same  light  as  if 
totally  destroyed ;  and  then,  as  the  Alexandria  church  was  the  only 
worshipping  church  in  the  parish,  nothing  could  be  more  natural 

than,  in  common  parlance  and  in  parochial  records,  to  desig- 
[  •  460  ]   nate  the  vestry  as  the  vestry  of  the  Episcopal  church  of,  *  in, 

or  at  Alexandria.  It  was  so  in  a  strict  sense ;  not  because 
it  was  not  the  parish  vestry,  but  because  the  church  at  Alexandria 
was  the  parish  church,  and  its  congregation,  in  an  ecclesiastical  sense, 
consisted  of  the  Episcopalian  parishioners  of  Fairfax.  If  we  advert 
to  the  history  of  the  Virginia  legislation  on  this  subject,  there  will 
be  found  a  natural  reason  for  this  apparent  change  of  style,  without 
any  intended  change  of  character.  That  legislation  is  referred  to, 
somewhat  at  large,  in  the  case  of  Terret  v.  Taylor,  9  C.  43,  and  need 
not  here  be  minutely  examined.  The  act  of  1784,  c.  88,  created  the 
minister  and  vestry  of  every  parish  a  corporation,  by  the  name  of  the 
Protestant  Episcopal  church,  in  the  parish  where  they  respectively 
resided.  When,  by  the  subsequent  act  of  1786,  c.  12,  this  act  was 
repealed,  there  was  provision  made  that  all  religious  societies  might, 
according  to  the  rules  of  their  sect,  appoint,  from  time  to  time,  trus- 
tees to  manage  their  property ;  which  trustees  were,  by  the  subsequent 
act  of  1788,  c  47,  declared  to  be  the  successors  to  the  former  vestries. 
The  general  Episcopal  church  of  Virginia,  in  convention,  adopted 
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general  regulations  on  this  subject,  conforming,  in  substance,  to  the 
act  of  1784,  and  providing  for  the  regular  appointment  of  vestries, 
who  should  be  trustees,  for  every  Episcopal  church  in  every  parish. 
Under  such  circumstances,  the  natural  denomination  of  the  vestry 
would  be,  the  vestry  of  the  Episcopal  church  in  the  particular  parish. 
And  when,  in  consequence  of  the  separation  of  the  county 
of  Alexandria  from  the  State  of  *  Virginia,  by  the  cession  [  *  461  j 
to  the  United  States,  the  parish  church  fell  within  the  bound- 
aries of  Alexandria,  the  embarrassment  arising  from  this  new  stat  j 
of  things  might  well  create  doubts  as  to  the  proper  designation,  and; 
introduce  the  new  appellation.  Whether  this  description  was  right 
or  wrong,  is  of  no  consequence  ;  for  if  there  has  been  no  legal  change 
of  character,  in  contemplation  of  law,  the  regular  vestry  of  this 
church  remains  the  vestry  of  the  parish.  It  appears  in  proof,  that  a 
number  of  the  congregation  of  the  church  at  Alexemdria,  are  per- 
sons residing  without  the  boundaries  of  the  District  of  Columbia, 
and  in  the  Virginia  part  of  the  parish ;  and  there  is  not  the  slightest 
evidence  that,  in  the  election  of  vestries  since  1804,  a  single  parish- 
ioner of  Fairfax  has  ever  been  refused  his  vote  at  any  election,  on 
account  of  his  residence.  We  think,  then,  that  the  circumstance  of 
a  change  of  style  in  the  parish  records,  furnishes  no  proof  of  the 
asserted  change  of  character.  In  the  election,  however,  of  1810,  ihe 
entry  in  the  books  is,  that  the  vestry  were  elected  "  to  serve  the  parish 
as  vestrymen ; "  and,  immediately  afterwards,  in  subscribing  the  test,, 
they  speak  of  themselves  as  the  vestry  "  of  the  Protestant  Episcopal 
Church  of  Alexandria."  Now,  what  parish  is  here  spoken  of  1 
Plainly  the  parish  of  Fairfax,  for  no  other  parish  is  pretended  to 
exist.  And  when  the  vestry  subscribed  the  test,  as  vestry  of  the 
church  of  Alexandria,  it  is  as  pledn  that  they  understood  that  the 
parish  and  the  church  of  Alexandria  meant  the  same  thing, 
ff,  then,  the  books  of  the  •church  are  to  furnish  evidence  [  •462] 
against  the  defendants,  they  are  entitied  to  the  benefit  of 
the  same  records,  by  way  of  explanation. 

The  second  ground  is,  that  the  congregation  of  the  church  at 
Alexandria  has  separated  itself  from  the  parish,  and  formed  a  distinct 
society,  and  can  no  longer  be  deemed  the  parish  church  of  Fairfax.; 
This  is  principaJly  attempted  to  be  sustained  by  an  agreement  made 
in  1803,  which  is  found  fastened,  by  wafers,  to  the  vestry  book. 
That  agreement,  after  reciting  that  a  committee  was  appointed  by 
"  the  Protestant  Episcopal  Church  of  Alexandria,"  to  adopt  measures 
for  insuring  a  competent  salary  for  a  minister,  &c.,  and  that  the  com- 
mittee so  appointed  had  reported,  as  an  advisable  mode,  to  rent  out 
the  pews  to  occupiers  and  others,  at  a  fixed  annual  rent,  amounting 


132         SUPREME   COURT  OF  THE  UNITED  STATES. 

Mason  v,  Mancaster.    9  W. 

in  the  aggregate  to  $  1,186,  and  farther  proposed  soliciting  a  volun- 
tary subscription  to  supply  any  deficiency ;  then  proceeds  to  state 
that  the  subscribers  agree  to  rent  the  pews,  and  to  pay  to  the  Rev. 
Thomas  Davis,  (then  the  rector  of  the  parish,)  the  sums  annexed 
to  their  names,  in  quarterly  payments,  &c.,  &c.,  reserving  a  right  to 
surrender  up  their  pews  at  the  end  of  a  year.  Such  is  the  substance 
of  the  agreement ;  and  it  is  extremely  difficult  to  perceive  how  it 
conduces  to  prove,,  in  any  shape,  the  establishment  of  a  new  society* 
It  is  to  be  considered  that  the  church,  whose  pews  were  to  be  dis- 
posed of,  was  the  parish  church  of  Fairfax ;  and  it  cannot  be  pre- 
tended  that  the  parish  could  be  deprived  of  it,  except  by  its 
[  *463  ]  own  consent  through  its  authorized  *  agents.  A  new 
society,  composed  partly  of  the  parishioners,  had  no  more 
right  or  power  to  dispose  of  the  pews  than  utter  strangers.  It  would 
be  as  gross  a  usurpation  and  as  tortious  an  act  in  the  one  case  as  in 
the  other.  But  there  can  be  no  doubt  that  a  parish  may  regulate 
the  sale  or  renting  of  the  pews  of  the  church,  in  such  manner  as 
may  conduce  to  the  general  benefit  The  parish  is  not  the  less  the 
owner  of  the  church,  because  the  pews  in  it  are  rented  or  sold  to 
others ;  for  the  right  to  the  exclusive  use  of  the  pews,  is  very  different 
firom  the  right  to  the  fireehold  in  the  church  itself.  The  agreement 
in  the  present  case  was  nothing  more,  and  purports  to  be  nothing 
more,  than  a  mere  agreement  for  renting  the  pews.  It  is  made  with 
persons  who  are  the  committee  of  the  church,  and  who  claim  the 
right  to  use  it.  It  is  an  act  which  might  be  done  by  authority  of  the 
parish,  without  in  any  respect  transcending  its  rights  or  duties.  How 
then  is  it  to  be  deemed  an  act  which  indicates  the  creation  of  a  new 
society,  or  a  separation  firom  the  parish  ?  What  authority  could  any 
new  society  claim  to  the  parish  property  ?  If  such  a  claim  had  been 
made,  it  would  have  been  resisted ;  and  the  very  circumstance  that 
no  resistance  was  made,  is  conclusive  that  the  agreement  was  made 
in  the  exercise  of  ordinary  parochial  rights,  and  indicated  no  sever- 
ance of  interests.  In  point  of  fact  an  agreement,  in  substance  like 
the  present,  was  made,  respecting  the  pews  in  this  very  church, 
in  the  year  1785 ;  and  yet  no  one  supposed  that  the  church 
f  *  464  ]  ceased  to  be  the  parish  church,  or  that  the  •subscribers  con- 
stituted a  new  society.  There  is  another  circumstance, 
which  is  too  significant  to  be  passed  over  in  silence ;  it  is,  that  the 
Rev,  Mr.  Davis,  to  whom  the  agreement  in  question  refers,  was  regu- 
larly inducted,  in  the  year  1792,  as  rector  of  the  parish  ot  Fairfax, 
and  continued  to  officiate  as  such,  in  this  very  church,  down  to  the 
year  1806,  three  years  after  this  agreement  was  made.  During  all 
this  period,  the  fireehold  of  the  glebe  was  vested  in  him,  as  persona 
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ecclesue^  How,  then,  is  it  possible  to  maintain  that  the  support  of 
the  rector  of  the  parish,  in  the  exercise  of  his  parochial  rights  and 
duties,  and  the  continuance  of  the  rector  in  possession  of  the  glebe 
and  the  church,  can  be  construed  as  an  abandonment  of  all  connection 
with  the  parish,  and  a  renunciation  of  its  privileges  ?  It  is  a  fact, 
also,  corroborative  of  the  view  that  has  been  already  taken  by  the 
court  of  this  agreement,  that  the  possession  and  management  of  the 
temporalities  of  the  church,  have  always  been  in  the  vestries  of  the 
Alexandria  church,  since  1804.  They  have  exercised  the  sole  and 
exclusive  control  over  them.  They  have  never  disclaimed,  in  any 
ecclesiastical  assembly,  their  former  connection.  They  have  not  ap- 
plied to  the  bishop,  or  other  proper  authority,  to  be  formed  into  a 
new  and  distinct  society,  separate  from  the  parish.  And  yet  it  is  not 
denied  that,  by  the  rules  and  customs  of  the  sect,  new  Episcopal 
societies  are  not  admitted  to  be  formed  within  the  bounds  of  existing 
parishes,  without  the  consent  of  the  proper  ecclesiastical 
authority.  In  the  act  of  consecration  of  the  *  church  in  [  *465  ] 
1814,'  the  vestry  expressly  declare  the  church  to  be  the  parish 
church  of  Fairfax,  and  in  virtue  of  their  authority,  as  the  vestry 
thereof,  they  dedicate  it  to  the  public  worship  of  God;  and  the 
bishop  of  the  diocess  then  acknowledged  and  consecrated  it  as  such. 
In  the  year  1807,  the  Rev.  Mr.  Gibson  was  elected  rector  of  the 
parish,  upon  the  resignation  of  the  Rev.  Mr.  Davis ;  and  on  that 
occasion,  the  vestry  resolved  that  he  should  be  inducted  as  rector  of 
the  parish;  and  in  the  succeeding  election  of  the  vestry,  in  the  same 
year,  the  vestry  are  stated  in  the  records  to  be  chosen  "  to  serve  the 
parish."  So  lliat,  if  in  the  records  there  are  single  expressions  which, 
standing  alone,  might  be  of  doubtful  interpretation,  the  solemn  acts 
of  the  vestry  in  consecrating  the  church,  in  choosing  the  minister, 
and  in  managing  the  temporalities,  all  point  to  their  character  as  rep^ 
reaentatives  of  the  whole  parish.  It  may  be  added  that,  in  the  bill 
of  Terrett  v.  Taylor,  9  C.  43,  the  vestry  assume  to  be  the  parish  vestry 
in  succession ;  and  that  in  the  answer  to  the  present  bill,  by  the  de- 
fendants, who  are  the  existing  vestry  of  the  church  of  Alexandria, 
they  asseit,  in  the  most  positive  and  solemn  manner,  the  same  char- 
acter, and  utterly  deny  the  allegation^  of  the  defendant's  bill  on  this 
point  So  that,  unless  the  court  were  prepared  to  divert  the  clear 
purport  of  the  evidence,  and  the  solemn  acts  of  the  church,  for  a 
series  of  years,  and  the  presumptions  arising  |rom  long  and  undis- 
puted possession  of  the  property,  and  exercise  of  parochial  authority, 
on  account  of  some  irregularities,  which  may  occur  in  the 
*  transactions  of  most  public  bodies,  the  conclusion  cannot  [  *  466  ] 
be  arrived  at,  that  the  church  at  Alexandria  has  ceased  to 
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be  the  parish  church  of  Fairfax,  or  that  its  congregation  has  become 
a  distinct  society. 

The  third  ground  of  objection  is,  that  the  vestry  were  chosen,  not 
by  the  parishioners  of  Fairfax,  but  by  subsaribers  and  contributors 
to  the  Episcopal  church  at  Alexandria.  This  objection  proceeds 
upon  the  supposition,  that,  if  the  vestry  is  de  facto  the  vestry  of  the 
parish,  the  very  mode  of  choice  demonstrates  that  it  cannot  be  the 
vestry  de  jure.  Whether,  in  a  case  like  that  before  the  court,  the 
inquiry  can  properly  be  gone  into  as  to  the  mode  and  regularity  of 
the  choice  of  a  vestry  actually  in  office  and  exercising  the  duties 
thereof;  and  if  the  inquiry  be  proper,  whether  the  legal  distinction 
between  a  vestry  de  jure  and  de  factOj  could  avail  the  plaintiff,  are 
questions  upon  which  it  is  not  necessary  for  the  court  to  express  any 
opinion.  We  think  a  short  examination  of  the  subject  will  put  the 
objection  at  rest,  whatever  might  be  the  conclusion  drawn  from  such 
a  legal  distinction. 

Before  the  Revolution,  the  Episcopal  church  was  the  established 
church  of  Virginia,  and  all  the  parishioners  were  liable  .to  be  rated 
for  parish  taxes,  and  were  entitled  to  vote  in  the  choice  of  the  vestry. 
But  the  church  establishment  fell  with  the  Revolution,  and  the  com- 
pulsive power  of  taxation  ceased ;  and  as  no  person  could  be  com- 
pelled to  worship  in  the  Episcopal  church,  or  pay  taxes  for  its  sup- 
port, the  parishioners  of  the  Episcopal  church,  in  the  eccle- 
[  *  467  ]  siastical  sense  of  the  term,  *  afterwards  consisted  only  of  the 
Episcopalian  contributors  and  members.  The  act  of  1784, 
c.  88,  provided  that,  at  all  future  elections  of  vestries,  no  person 
should  be  allowed  to  vote,  who  did  "not  profess  himself  a  member 
of  the  Protestant  Episcopal  church,  and  actually  contribute  towards 
its  support."  Although  this  act  was  repealed  by  the  act  of  1786, 
c.  12,  yet  the  same  act  saved  the  management  of  their  property  and 
regulation  of  their  discipline,  according  to  the  rules  of  their  own  sect, 
to  all  religious  societies.  By  the  canons  of  the  Episcopal  church, 
subsequently  passed,  the  right  to  elect  vestries  is  confined  to  the 
"  freeholders  and  housekeepers,  who  are  members  of  the  Protestant 
Episcopal  church  within  the  parish,  and  regularly  contribute  towards 
the  support  of  the  minister,  and  to  the  common  exigencies  of  the 
church  within  the  parish."  These  canons  being  assented  to  by  the 
various  parishes  which  they  govern,  and  not  being  inconsistent  with 
the  laws  of  Virginiaf  are  not  denied  to  be  in  force  for  parochial  pur- 
poses. Now,  there  is  not  in  this  record  the  slightest  proof  that  any 
election  of  the  vestry  has  been  made  in  any  other  manner  than  that 
pointed  out  by  the  canons  of  the  church;  and  the  answer  of  the  de- 
fendants expressly  avers  that  the  choice  has  been  constantly  made 
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according  to  the  canons  of  the  church,  and  that  no  person  belonging 
to  the  Falls  Church  has  ever  been  a  contributor,  or  ever  offered  to 
vote  at  any  election.  It  seems  to  the  court,  therefore,  that,  the  elec- 
tions being  regularly  made,  by  persons  qualified  according  to  the 
canons,  the  whole  foundation  of  the  objection  is  removed. 
•No  inference  can  be  deduced  from  this  circumstance,  in  [•468] 
proof  of  the  Alexandria  church  having  separated  itself  from 
the  parish,  and  become  a  distinct  and  independent  society. 

It  has  been  said  that  the  parishioners  of  the  whole  parish  are  the 
cestuis  que  trust  of  the  glebe  and  other  parochial  property,  and  ought 
to  be  parties  to  any  bill  to  dispose  of  it.  But  in  an  accurate  and 
legal  sense,  the  parishioners  are  not  the  cestuis  que  trust ;  for  they  have, 
individually,  no  right  or  title  to  the  property.  It  is  the  property  of 
the  parish,  in  its  corporate  or  aggregate  capacity,  to  be  applied  and 
disposed  of  for  parochial  purposes,  under  the  authority  of  the  vestry, 
who  are  its  legal  agents  and  representatives.  Upon  the  sale  of  the 
glebe,  the  proceeds  become  parochial  property,  and  must  be  applied 
for  the  common  benefit,  the  maintenance  of  the  minister,  the  repairs 
of  the  churches,  and  other  parochial  expenses,  by  the  vestry,  in  good 
fiedth.  But  the  mode,  and  extent,  and  circumstances,  under  which 
the  fund  is  to  be  applied,  are  necessarily  left  to  the  discretion  of  the 
vestries,  from  time  to  time  chosen.  An  abuse  of  their  trust,  or  duty, 
is  not  to  be  presumed ;  and  if  it  should  occur,  the  same  remedy  will 
belong  to  the  parishioners  as  in  other  cases,  where  money  is  wantonly 
misapplied  to  wrong  purposes,  which  constitute  a  common  fund  foi 
the  benefit  of  the  whole  parish,  and  not  for  the  benefit  of  a  part  It 
will  be  sufficient  to  decide  upon  such  a  case  when  it  shall  arise  in  judg- 
ment. But  the  individual  parishioners  residing  out  of  Alex- 
andria county,  were  no  more  necessary  to  be  made  •  par-  [  *  469  ] 
ties  to  the  bill  praying  a  sale  of  the  glebe,  than  the  individuals 
residing  within  the  county.  Both  were  represented  in  the  only  way 
known  to  the  laws,  by  the  vestry  duly  appointed  to  manage  parochial 
concerns. 

These  are  some  of  the  reasons  which  have  led  the  court  to  the  con- 
clusion that  has  been  already  stated,  to  wit,  that  the  vestry  of  the 
church  in  Alexandria  is,  in  succession,  the  regular  vestry  of  the  parish 
of  Fairfax. 

This  decision  renders  it  unnecessary  to  consider  the  other  points 
raised  at  the  argument;  and  it  remains  only  to  declare  that  the  judg- 
ment of  this  court  is  that  the  decree  of  the  circuit  court  dismissing 
the  bill  be  affirmed,  with  costs. 
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Doddridge  v.  Thompson  and  others. 

9  W.  469. 

Under  the  reserve  contained  in  the  cession  act  of  Virginia,  and  under  the  acts  of  congren, 
of  August  10, 1790,  (I  Stats,  at  Large,  182,)  and  of  June  9,  1794,  (I  Stats,  at  Large,  394,) 
the  whole  country  lying  between  the  Scioto  and  Little  Miami  Rivers,  was  subjected  to  the 
military  warrants,  to  satisfy  which  the  reserve  was  made. 

The  territory  lying  between  two  rivers,  is  the  whole  country  from  their  sources  to  their 
mouths ;  and  if  no  branch  of  either  of  them  has  acquired  the  name,  exclusive  of  another, 
the  main  branch,  to  its  source,  must  be  considered  as  the  true  river. 

The  act  of  June  26, 1812,  (2  Stats,  at  Large,  764,)  to  ascertain  the  western  boundary  of  the 
tract  reserved  for  the  military  warrants,  and  which  provisionally  designates  Lnd- 

[  *  470  ]  low's  line  as  the  western  boundary,  did  *  not  invalidate  the  title  to  land  between 
that  line  and  Roberts*s  line,  acquired  under  a  Virginia  military  warrant,  previoos 
to  the  passage  of  that  act. 

The  land  between  Ludlow's  and  Roberts's  line  was  not  withdrawn  from  the  territory  liable  to 
be  surveyed  for  military  warrants,  by  any  act  of  congress  passed  before  the  act  of  June  26, 
1812. 

Error  to  the  circuit  court  of  the  United  States  for  Ohio. 

This  cause  was  arged  by  Clat/j  for  the  plaintiffs,  and  by  the  Attor^ 
ney^  General^  for  the  defendants. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court. 

Both  parties  in  this  cause  claim  under  grants  made  by  the  United 
States,  in  that  tract  of  country  which  was  reserved  by  Virginia,  out 
of  her  cession  to  congress,  for  the  purpose  of  satisfying  the  claims  of 
her  officers  and  soldiers  on  continental  establishment  The  reserve 
was  at  first  dependent  on  a  deficiency  of  good  land,  to  satisfy  those 
claims,  in  a  territory  reserved  for  the  same  objects  in  Kentucky,  which 
was  then  a  part  of  Virginia ;  but  the  necessity  of  making  this  fact 
appear,  was  afterwards  dispensed  with,  and  the  deficiency  was  ad- 
mitted to  exist.  The  plaintiff,  having  the  oldest  patent,  has,  of 
course,  the  better  titie,  if  his  patent  be  valid. 

A  case  was  agreed  in  the  circuit  court,  on  which  a  pro  forma  judg- 
'  ment  was  rendered  for  the  defendant,  which  is  now  before  this  court 

on  a  writ  of  error. 
[  •  471  ]  *  The  plaintiff  claims  under  a  military  warrant,  issued  to 
one  of  the  officers  of  the  Virginia  line,  on  continental  estab- 
lishment ;  and  the  defendant,  under  a  purchase  made  from  the  United 
States,  subsequent  to  the  emanation  of  the  plaintiff's  grant.  The 
first  question  made  in  the  cause  is,  whether  the  land  in  controversy 
be  within  the  Virginia  reserve.  The  words  are  that  if  the  quantity 
of  land  reserved,  on  the  southeast  side  of  the  Ohio,  "  for  the  Vir- 
ginia troops  on  continental  establishment,  should  prove  insufficient  for 
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their  legal  bounties,  the  deficiency  should  be  made  up  to  the  said ' 
troops,  in  good  lands  between  the  Scioto  and  Little  Miami." 

In  1790,  congress  passed  an  act,  in  which,  after  reciting  that  the 
agents  for  the  troops  of  Virginia  had  reported  to  the  executive  of 
that  State,  that  there  was  a  deficiency  of  good  lands  in  the  territory 
reserved  on  the  southeast  of  the  Ohio,  and,  after  directing  the  secre- 
tary of  war  to  make  a  return  to  the  executive  of  that  State  of  the 
number  of  officers,  non-conmiissioned  officers,  and  privates,  who 
served  in  the  Virginia  line  on  continental  establishment,  it  is  enacted 
^  that  it  shall  and  may  be  lawful  for  the  said  agents  to  locate,  to  and 
for  the  use  of  the  said  troops,  between  the  rivers  Scioto  and  Littie 
Miami,  such  a  number  of  acres  of  good  land,  as  shall,  together  with 
the  number  abready  located  between  the  said  two  rivers,  and  the 
number  already  located  on  the  southeasterly  side  of  the 
River  Ohio,  be  equal  to  *  the  aggregate  amount  so  to  be  [  *  472  ] 
returned,  as  aforesaid,  by  the  secretary  of  the  department 
of  war." 

In  June,  1794,  congress  passed  another  act  on  this  subject,  declar- 
ing that  every  officer  and  soldier  of  the  Virginia  Une,  on  continental 
establishment,  entitied  to  bounty  lands,  between  the  Scioto  and  Lit- 
tle Miami  Rivers,  '^  shall,  on  producing  a  warrant,  or  a  certified  copy 
thereof,  and  a  certificate  under  the  seal  of  the  office  where  the  said 
warrants  are  legally  kept,  that  the  same  or  a  part  thereof  remains 
unsatisfied ;  and  on  producing  the  survey,  agreeable  to  the  laws  of 
Virginia,  for  the  tract  or  tracts  to  which  he  or  they  may  be  entitied, 
as  aforesaid,  to  the  secretary  of  the  department  of  war,  such  officer 
and  soldier,  his  or  their  heirs  or  assigns,  shall  be  entitied  to  and 
receive  a  patent  for  the  same,  from  the  President  of  the  United 
States." 

Under  these  acts  the  plaintifi^'s  patent  was  issued.  It  is  not,  we 
think,  to  be  questioned  that  under  the  reserve  contained  in  the  cession 
act  of  Virginia,  and  under  the  acts  of  congress  which  have  been 
recited,  the  whole  country  lying  between  the  Scioto  and  Littie  Miami 
was  subjected  to  the  military  warrants,  to  satisfy  which  the  reserve 
was  made,  and  any  part  of  it  might  be  surveyed  for  any  person  hold- 
ing such  warrant.     What  is  the  extent  of  this  country  ? 

The  plaintiff  contends  that  it  is  the  territory  between  the  Ohio,  into 
which  both  rivers  empty,  and  a  line  to  be  drawn  from  the 
source  of  the  main  *  branch  of  one  river  to  the  source  of  the  [  *  473  ] 
main  branch  of  the  other,  and  the  rivers  themselves,  from 
their  sources  to  their  mouths. 

The  Scioto  is  a  much  longer  river  than  the  Littie  Miami,  and  the 
defendant  has  suggested  that  the  country  reserved  may  be  limited 
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by  the  Ohio  on  one  side,  and  a  line  drawn  from  the  source  of  the 
Miami  to  the  Scioto,  which  shall  be  parallel  with  the  Ohio  on  the 
opposite  side.  But  this  suggestion  has  not  been  pressed ;  and  the 
idea  it  conveys  is  directly  opposed  to  the  words  of  the  reserve,  and 
the  construction  which  has  been  uniformly  given  to  the  deed  of  ces- 
sion by  both  the  contracting  parties.  The  territory  lying  between 
two  rivers,  is  the  whole  country,  from  their  sources  to  their  mouths ; 
and  if  no  fork  of  either  of  them  has  acquired  the  name,  in  exclusion 
of  another,  the  main  branch,  to  its  source,  must  be  considered  as  the 
true  river.  Any  other  rule  would  be  arbitrary,  depending  on  caprice, 
not  on  principle;  and  the  whole  Legislation  of  congress  upon  the 
subject  shows,  we  think,  a  disposition  to  be  guided  by  this  reason- 
able rule. 

We  are  relieved  from  the  inquiry  respecting  the  main  branches  of 
these  rivers,  by  the  case  agreed,  which  finds  a  map,  certified  by  the 
commissioner  of  the  land-office,  dated  the  26th  of  February,  1820 ; 
and  that  a  line  on  the  said  map,  marked  and  thereon  described  as 
Roberts's  line,  represents  a  line  extending  from  the  source  of  the 
Little  Miami  to  the  source  of  the  Scioto,  and  that  the  sources  of 

both  rivers  are  truly  shown  thereon. 
[  ^474  ]  Admitting  this  line  to  constitute  the  true  •boundary  of 
the  military  reserve,  the  land  in  controversy  lies  within  it ; 
and  the  plaintiff's  patent  would,  consequently,  be  valid,  if  it  depended 
entirely  on  the  original  deed  of  cession,  and  the  acts  of  congress 
which  have  been  recited.  But  the  defendant's  counsel  contends  that, 
as  the  plaintiff's  titie  was  to  be  derived  from  the  government  of  the 
Union,  it  must  have  been  obtained  conformably  to  the  laws  of  the 
United  States,  or  is  invalid. 

It  has  been  very  truly  observed  that,  while  the  government  of  the 
Union  is  to  be  considered  as  holding  the  territory  ceded  by  Virginia, 
in  trust  for  the  officers  and  soldiers  of  the  Virginia  line,  so  far  as  the 
reservation  for  their  benefit  extends,  it  is  also  to  be  considered  as 
holding  the  lands  not  reserved,  in  trust  for  the  nation ;  and  as  being 
bound  by  its  high  duties  to  execute  that  trust.  Congress,  there- 
fore, found  it  necessary  to  provide  for  the  sale  of  the  territory  not 
included  within  the  reserve;  and  its  laws  made  for  this  purpose 
may  control,  and  have  controlled,  the  original  rights  of  the  military 
claimants,  and  have  established  a  line  between  the  sources  of  the 
Scioto  and  Little  Miami,  different  from  that  for  which  the  plaintiff 
contends. 

Without  questioning  the  power  of  the  government,  the  court  will 
proceed  to  inquire  whether  congress  has  passed  any  law  contracting 
the  military  reserve  within  narrower  limits  than  are  prescribed  by  the 
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deed  of  cession,  as  herein  construed,  or  has  made  any  provision 
which,  in  any  manner,  affects  the  plaintiff's  grant. 

In  May,  1785,  congress  passed  ^'  an  ordinance  for  ascer- 
taining the  mode  of  granting  lands  in  the  *  western  terri-  [  *  475  ] 
tory,"  in  which,  for  the  purpose  of  securing  to  the  officers 
and  soldiers  of  the  Virginia  line,  on  continental  establishment,  the 
bounties  granted  them  by  that  State,  it  is  ordained :  "  That  no  part 
of  the  land  between  the  rivers  called  Little  Miami  and  Scioto,  on 
the  northwest  side  of  the  Biver  Ohio,  be  sold,  or  in  any  manner 
alienated,  until  there  shall  first  have  been  laid  off  and  appropriated 
for  the  said  officers  and  soldiers,  and  persons  claiming  under  them, 
the  lands  they  are  entitled  to,  agreeably  to  the  said  deed  of  cession, 
and  act  of  congress  accepting  the  same." 

In  May,  1796,^  congress  passed  an  act  for  the  survey  and  sale  of 
these  lands,  directing  the  appointment  of  a  surveyor-general,  whose 
duty  it  should  be  '<  to  survey  and  mark  the  unascertained  outlines 
of  the  lands  lying  northwest  of  the  Biver  Ohio,  and  above  the  mouth 
of  the  Biver  Kentucky,  in  which  the  titles  of  the  Indian  tribes  have 
been  extinguished,  and  to  divide  the  same  in  the  manner  hereinafter 
directed." 

The  2d  section  enacts :  '^  That  the  part  of  the  said  land  which  has 
not  been  already  conveyed,"  &c.,  "or  which  has  not  been  here- 
tofore, and  during  the  present  session  of  congress  may  not  be  appro- 
priated for  satisfying  military  land  bounties,  and  for  other  purposes, 
shall  be  divided,"  &c. 

This  law,  then,  which  gives  to  the  surveyor-general  his  authority 
to  survey  the  country  generally,  and  to  lay  off  the  lands  as  pre- 
scribed in  the  act,  excludes  from  this  general  authority  all 
lands  •previously  appropriated  for  military  land  bounties,  [•476] 
and  for  other  purposes ;   and,  consequently,  excludes  the 
lands  between  the  Scioto  and  the  Little  Miami. 

In  May,  1800,  congress  passed  an  act^  providing  further  for  the 
sale  of  these  lands,  and  establishing  for  that  purpose  four  land-offices. 
The  places  at  which  these  offices  shall  be  fixed  are  designated  in  the 
act,  and  the  district  of  country  attached  to  each  is  described.  Neither 
of  these  districts  comprehends  any  lands  between  the  Scioto  and  the 
Little  Miami.  The  surveyor-general  was  not  authorized  to  survey 
any  lands  within  the  military  reserve,  nor  was  the  sale  of  such  lands 
authorized  at  any  of  the  land-offices.  In  the  execution  of  this  act, 
the  surveyor-general  caused  a  line  to  be  run  firom  the  source  of  the 
Little  Miami  towards  what  he  supposed  to  be  the  source  of  the 
Scioto,  which  is  denominated  Ludlow's  line,  and  surveyed  the  lands 

^ -I^IMI  -  -■■!_ ■ 

*  1  Stats  at  Large,  464.  *  2  lb.  75. 
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west  of  that  line  in  sections  and  parts  of  sections,  as  prescribed  in 
the  act  of  congress. 

In  March,  1804,^  congress  passed  a  law  for  ascertaining  the  boun- 
dary of  the  land  reserved  by  the  State  of  Virginia  for  military 
bounties,  which  enacts :  ^'  That  the  line  run  under  the  direction  of 
the  surveyor-general  of  the  United  States,  from  the  source  of  the 
Little  Miami  towards  the  source  of  the  Scioto,  and  which  binds,  on 
the  east,  the  surveys  of  the  lands  of  the  United  States,  shall,  together 
with  its  course  continued  to  the  Scioto  River,  be  considered 
[  •477  ]  and  held  as  the  westerly  *  boundary  line,  north  of  the  source 
of  the  Little  Miami,  of  the  territory  reserved  by  the  State 
of  Virginia,  between  the  Little  Miami  and  the  Scioto  Rivers,  for  the 
use  of  the  officers  and  soldiers  of  the  continental  line  of  that  State : 
Provided,  that  the  State  of  Virginia  shall,  within  two  years  after  the 
passing  of  this  act,  recognize  such  line  as  the  boundary  of  the  said 
territory."     The  line  mentioned  in  this  act  is  called  Ludlow's  line. 

This  act  shows,  we  think,  very  clearly,  that  congress  did  not  mean 
to  assert  a  power  to  fix  the  western  boundary  of  the  military  reserve* 
The  deed  of  cession,  and  the  act  of  acceptance,  were  considered  as 
forming  a  contract  respecting  a  territory,  the  western  line  of  which 
could  not,  at  the  time,  be  fixed  with  precision,  apd  which  was 
unavoidably  described  in  terms  requiring  subsequent  explanation  and 
adjustment.  This  adjustment  was  to  be  made,  not  by  one  of  the 
parties,  but  by  both ;  and  this  act  is  an  essay  towards  it.  Congress 
makes  a  proposition  to  Virginia,  by  which  the  United  States  are  to 
be  bound,  provided  Virginia  accepts  it  within  two  years.  If  it  be  not 
accepted  within  that  time,  the  parties  stand  on  their  original  rights, 
as  if  it  had  never  been  made.  This  is  a  very  fair  and  equitable 
proceeding  on  the  part  of  the  government,  and  is  founded  on  the 
idea  that  the  rights  of  the  parties  are  equal.  Had  Virginia  accepted 
this  proposition,  it  w^ould  have  become  a  contract,  and  Ludlow's  line 
would  have  been  established  as  the  western  boundary  of  the  military 
reserve ;  the  land  in  controversy  lying  west  of  that  line,  would  not 
have  been  liable  to  be  surveyed  to  satisfy  the  plaintiff's 
[•478]  *  warrant.  But  Virginia  did  not  accept  the  proposition, 
and  the  rights  of  the  parties  remained  as  if  it  had  never 
been  made. 

In  1812,  congress  made  another  effort  to  establish  this  line.  The 
President  was  authorized  to  appoint  three  commissioners,  to  meet 
commissioners  to  be  appointed  by  Virginia,  who  were  to  agree  on 
the  western  line  of  the  military  reserve,  and  to  cause  the  same  to  be 
surveyed  and  marked  out.    Should  commissioners  from  Virginia  fail 
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to  meet  them,  they  were  to  proceed  alone,  and  make  their  report 
to  the  executive.  In  the  mean  time,  and  until  the  line  should  be 
established  by  consent,  Ludlow's  line  was  to  be  copsidered  as  consti- 
tating  the  western  boundary  of  the  Virginia  reserve. 

The  commissioners  of  the  United  States  were  met  by  those  of 
Virginia,  and  they  proceeded  to  ascertain  the  sources  of  the  two 
rivers,  and  employed  a  Mr.  Charles  Roberts  to  survey  and  mark  a 
line,  from  the  source  of  one  to  that  of  the  other.  This  line  is  called 
Roberts's  line,  is  reported  by  the  commissioners  to  the  executive, 
and  is  found,  in  the  case  agreed,  to  represent  truly  a  Une  drawn  from 
the  source  of  the  Little  Miami  to  the  source  of  the  Scioto.  The 
Virginia  commissioners,  however,  refused  to  accede  to  this  line,  and 
claimed  to  run,  from  the  source  of  the  Scioto,  a  straight  line  to  the 
mouth  of  the  Little  Miami,  which  would  pass  south  of  that  river,  and 
include  a  considerable  tract  of  country  not  lying  between  that  river 
and  the  Scioto.  This  demand  prevented  an  agreement 
•  establishing  Roberts's  line ;  and  as  the  act  of  June,  1812,  [  *  479  ] 
provisionally  designated  Ludlow's  line  as  the  western  boun- 
dary of  the  reserve,  until  one  should  be  finally  established,  with  the 
consent  of  Virginia,  it  remains  the  boundary  for  the  present  Had 
the  plaintiff's  title  been  acquired  subsequent  to  the  passage  of  this 
act,  there  would  be  much  force  in  the  objection  to  it;  but  it  was 
acquired  before  this  act  passed,  and  cannot,  we  think,  be  affected  by 
it.  Congress  cannot  have  intended  to  annul,  by  a  legislative  act,  a 
title  which  was  valid  at  the  time ;  and  a  law  which  does  not  express 
that  intention  ought  not  'to  have  that  effect  given  to  it  by  con- 
struction. If  the  words  of  the  act  of  1804  were  doubtful,  which  they 
are  not,  the  act  of  1812  would  expound  them,  and  show  that  not 
even  a  temporary  boundary  had  been  previously  fixed.  The  appoint- 
ment of  commissioners  to  meet  others  to  be  appointed  by  Virginia, 
who  were  to  agree  upon  and  mark  the  true  line,  and  the  establish- 
ment of  a  temporary  line  till  such  agreement  should  be  made,  prove 
incontestably,  that  congress  did  not  suppose  the  line  to  be  estab- 
lished. Had  the  commissioners  from  Virginia  assented  to  the 
equitable  proposition  made  by  those  of  the  United  States,  the  plain- 
tifi^s  patent,  founded  on  a  survey  made  before  that  time,  would  be 
admitted  to  be  unassailable.  And  yet  the  land  was,  in  fact,  within 
the  territory  actually  reserved  at  the  time  the  survey  was  made,  and 
no  law  had  then  passed  substituting  any  other  line  for  the  true  one. 
The  act  of  1812  does  not  look  back  and  annul  existing 
tities ;  it  is  entirely  prospective,  and  leaves  *  prior  tities  as  [  *  480  J 
it  found  them.  It,  then,  there  be  no  other  act  of  congress 
which  impairs  this  patent,  it  must  be  considered  as  valid. 
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The  defendant  contends  that  there  are  previous  acts,  by  which  the 
land  between  Ludlow's  and  Roberts's  lines  was  withdrawn  from  the 
territory  liable  to  be  surveyed  for  military  warrants.  The  act  of 
1804,  already  mentioned,  enacts,  ^<  that  all  officers  and  soldiers,  or 
their  legal  representatives,  entitled  to  bounty  lands  within  the  above- 
mentioned  reserved  territory,  shall  complete  their  locations  within 
three  years  after  the  passing  of  this  act,"  and  that  the  locations  made 
within  that  part  of  the  territory  to  which  the  Indian  title  has  been 
extinguished,  shall  be  surveyed,  and  the  surveys  returned  to  the  De- 
partment of  War,  within  five  years.  The  3d  section  provides,  that 
such  parts  of  the  territory  as  shall  not  have  been  located,  and  such 
part  as  shall  not  have  been  surveyed,  and  the  surveys  returned  to  the 
Department  of  War,  within  the  limes  prescribed  by  the  act,  shall  be 
released  &om  any  claim  for  such  bounty  lands,  and  shall  be  disposed 
of  in  conformity  with  the  laws  passed  for  that  purpose. 

In  March,  1807,  an  act  ^  passed,  giving  three  years  further  time  for 
making  locations,  and  five  years  further  time  for  making  and  return- 
ing surveys :  "  Provided,  that  no  locations,  as  aforesaid,  within  the 
above-mentioned  tract,  shall,  after  the  passing  of  this  act,  be  made 
on  tracts  of  land  for  which  patents  had  previously  been  issued,  or 
which  had  been  previously  surveyed ;  and  any  patent  which 
[  ^481  ]  may,  nevertheless,  be  obtained,  for  •land  located  contrary 
to  the  provisions  of  this  section,  shall  be  considered  as  null 
and  void. 

The  time  for  making  locations  and  surveys  was  further  extended 
by  subsequent  acts  containing  the  same  proviso. 

The  defendant  contends  that  this  proviso  comprehends  the  land 
previously  surveyed  by  the  surveyor-general  of  the  United  States, 

We  do  not  concur  in  this  opinion,  for  several  reasons. 

The  words  refer  to  the  whole  military  reserve,  and  seem  intended 
to  apply  to  surveys  which  might  be  made  throughout  that  entire 
tract  of  country,  not  to  the  land  surveyed  in  townships,  sections,  and 
parts  of  sections,  by  the  United  States,  west  of  Ludlow's  line.  There 
were  such  surveys.^  The  records  of  this  court  show  that  many  con- 
troversies were  produced  in  that  country,  by  the  mode  of  locating 
and  surveying  military  lands,  which  had  been  adopted  under  the 
lav^ij  of  Virginia;  and  it  is  not  unreasonable  to  suppose  that  con- 
gress, when  giving  further  time  to  make  locations  and  surveys,  might 
be  disposed  to  cure  the  defects  in  titles  already  acquired,  and  to  pre- 
vent second  locations  on  lands  already  located.  The  words  of  the 
proviso,  too,  are  adapted  to  the  saving  of  private  rights. 


1  2  StatB.  at  Large,  424. 
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It  has  great  influence,  we  think,  on  this  question  that,  if  the  pro- 
viso be  construed  to  comprehend  the  surveys  made  by  the  United 
States,  it  would  amount  to  the  establishment  of  Ludlow's  line ;  for 
those  surveys  were  made  up  to  that  line,  and  would  indi- 
rectly curtail  the  Virginia  ndlitary  •reserve.  This  was  ob-  [  *  482  j 
viously  not,  at  that  time,  the  intention  of  the  government. 
Subsequent  to  this  period,  in  1812,  commissioners  were  appointed  for 
the  purpose  of  agreeing  with  those  of  Virginia  on  the  true  line,  and 
marking  it ;  who  were  directed  "  to  note  the  intersections,  if  any, 
of  said  line  with  any  surveys  heretofore  authorized  by  the  United 
States."  Congress  was  induced  to  give  further  time  for  making 
these  locations  and  surveys,  by  a  just  sense  of  the  real  difficulties 
attending  the  completion  of  titles  in  that  country,  and  an  equitable 
regard  for  the  rights  of  the  claimants.  There  can  be  no  reason  to 
suppose  that  it  was  intended  to  withdraw  one  part  of  the  country 
from  these  claims  more  than  another. 

K  this  intention  had  existed,  it  would  have  been  manifested  in 
more  intelligible  and  direct  words.  Instead  of  the  ambiguous  lan- 
guage used  in  this  proviso,  all  locatioQS  would  have  been  restrained 
beyond  Ludlow's  line ;  congress  would  have  avowed  its  intention  in 
plain  terms,  and  would  have  effected  its  object  by  direct  means.  But 
the  course  of  legislation  which  has  been  pursued  on  this  subject,  the 
scrupulous  regard  which  the  government  has  shown  to  the  conditions 
on  which  the  cession  of  Virginia  was  made,  the  liberal  and  fair  offers 
of  the  United  States  for  adjusting  the  real  extent  of  the  reserve, 'for- 
bid a  construction  which  would  indurectly  abridge  that  reserve. 

But,  were  it  to  be  admitted  that  the  proviso  does  comprehend  the 
lands  between  the  lines  surveyed  by  Roberts  and  Ludlow,  that 
admission  could  not  affect  this  cause.  The  words  of  the  proviso 
are,  ^  that  no  locations  shall  be  made  on  tracts  of  land, 
•for  which  patents  had  been  previously  issued,  or  which  [  •483  ] 
had  been  previously  surveyed."  The  prohibition  respects 
future  locations,  not  future  surveys;  and  the  case  does  not  show 
when  this  location  was  made.  It  might  have  been  made  previous  to 
the  passage  of  the  act  of  1807 ;  and  the  presumption  of  law  is,  that 
it  was  made  before  that  time,  since  the  patent  is  presumed  to  be 
vaUd  until  the  contrary  is  shown. 

On  both  points,  the  court  is  of  opinion  that  the  law  upon  this  case 
is  for  the  plaintiff,  and  that  the  judgment  of  the  circuit  court,  in  favor 
of  the  defendants,  must  be  reversed,  and  judgment  entered  for  the 
plaintiff.  Judgment  reversed. 

9W.  788;  2P  417;  2  H.  581. 
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An  affidayit,  stating  that  it  is  the  affiant's  impression  he  destroyed  a  written  paper,  beliey- 
ing  it  would  be  of  no  farther  use,  and  that,  if  he  did  not  thus  destroy  it,  it  is  lost  or  mis- 
laid, is  safficienti  in  the  absence  of  all  evidence  of  frandulent  suppression,  to  authorize  the 
nse  of  secondary  evidence  of  its  contents. 

[  *  484  ]     *  Error  to  the  circuit  court  for  the  District  of  Columbia. 
Kei/i  for  the  plaintiff! 
Hapj  for  the  defendant 

Todd,  J.,  delivered  the  opinion  of  the  court 

This  was  an  action  on  the  case,  brought  by  the  plaintiff  against 
the  defendant,  in  the  circuit  court  of  the  District  of  Columbia,  upon 
a  contract  in  writing,  entered  into  between  the  plaintiff  and  defend- 
ant, for  the  sale  of  bank  stock  of  the  Central  Bank  of  Georgetown* 
At  the  time  that  this  contract  was  entered  into,  each  party  had  a 
counterpart  of  the  contract,  and  the  plaintiff,  alleging  the  loss  of  his, 
gave  notice  to  the  defendant  to  produce,  upon  the  trial,  the  one  which 
he,  the  defendant,  had;  but  the  defendant  declined  producing  it, 
stating  that  he  had  lost  his  also.  In  consequence  of  these  losses,  the 
plaintiff!  upon  the  trial  of  the  cause,  offered  to  prove,  by  a  person 
who  was  a  witness  to  the  contract,  and  had  subscribed  it  as  such, 
the  contents  of  the  contract,  and  to  entitle  himself  to  give  this  testi- 
mony, made  the  following  affidavit :  "  The  plaintiff  in  this 
f  *  485  ]  cause  makes  oath,  in  relation  to  the  memorandum  *  of 
agreement  between  the  defendant  and  himself,  relative  to 
the  stock  in  the  declaration  mentioned,  that  his  impression  is  that 
he  tore  up  the  same,  after  the  transfer  of  the  stock,  believing  that  the 
statements  upon  which  the  contract  had  been  made  were  correct, 
and  that  he  would  have  no  further  use  for  the  paper.  He  is  not  cer- 
tain that  he  did  tear  it  up,  and  does  not  recollect  doing  so,  but  such 
is  his  impression.  If  he  did  not  tear  it  up,  it  has  become  lost  or  mis- 
laid ;  and  that  he  has  searched  for  it  among  his  papers  repeatedly, 
and  cannot  find  it"  The  defendant  objected  to  this  testimony,  and 
insisted  that  no  evidence  ought  to  be  given  of  the  contents  of  the 
said  contract  The  court  sustained  the  objection ;  whereupon  a  ver- 
dict and  judgment  was  given  for  the  defendant  The  plaintiff  filed 
a  bill  of  exceptions  to  the  opinion  of  the  court,  excluding  the  evidence 
aforesaid  firom  going  to  the  jury,  and  the  cause  is  brought  up  to  this 
(•ourt  by  a  writ  of  error. 
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The  only  question  to  be  decided  by  this  court  is,  whether  the  dr- 
cuit  court  erred  in  rejecting  the  said  evidence. 

Whether  the  plaintiff  in  the  cause  was  a  competent  witness  to 
proTe  the  loss  or  destruction  of  the  written  agreement,  referred  to  in 
the  bill  of  exceptions,  need  not  be  inquired  into,  as  it  was  not  objected 
to  in  the  court  below,  and  the  question  was  waived  by  the  defend- 
ant's counsel  in  this  court. 

The  admissibility  of  evidence  of  the  loss  of  a  deed  or  other  written 
instrument,  is  addressed  to  the  court,  and  not  to  the  jury. 

•  The  general  rule  of  evidence  is,  if  a  party  intend  to  use  [  *  486  ] 
a  deed,  or  any  other  instrument,  in  evidence,  he  ought  to 
produce  the  original,  if  he  has  it  in  his  possession ;  but  if  the  instru- 
ment is  in  the  possession  of  the  other  party,  who  refuses  to  produce 
it  after  a  reasonable  notice,  or  if  the  original  is  lost  or  destroyed, 
secondary  evidence,  which  is  the  best  that  the  nature  of  the  case 
allows,  will  in  that  case  be  admitted.  Phillips  on  Evid.  399.  The 
party,  after  proving  any  of  those  circumstances,  to  account  for  the 
absence  of  the  original,  may  read  a  counterpart,  or,  if  there  is  no 
counterpart,  an  examined  copy,  or,  if  there  should  not  be  an  examined 
copy,  he  may  give  parol  evidence  of  the  contents. 

It  is  contended  by  the  defendant's  counsel  that  the  affidavit  is  de- 
fective, not  being  sufficiently  certain  or  positive  as  to  the  loss  of  the 
original  writing.  The  affiant  only  states  his  impression  that  he  tore 
it  up ;  and  if  he  did  not  tear  it  up,  it  has  become  lost  or  mislaid ;. 
that  this  is  in  the  alternative,  and  not  certain  or  positive.  We  do 
not  concur  in  this  reasoning.  An  impression  is  an  image  fixed  in 
the  mind  —  it  is  belief;  and  believing  the  paper  in  question  was  de- 
stroyed, has  been  deemed  sufficient  to  let  in  the  secondary  evidence. 
Phillips  on  Evid.  399 ;  7  East,  66 ;  8  East,  284.  The  alternative 
alluded  to  is,  '^  if  he  did  not  tear  it  up,  it  has  become  lost  or  mislaid." 
Now,  if  he  tore  it  up  it  was  destroyed ;  if  it  was  not  destroyed  it  was 
lost  or  mislaid ;  in  either  event  it  was  not  in  the  power  or 
possession  of  the  affiant,  which,  we  think,  is  sufficientiy  *  cer-  [  *  487  J 
tain  and  positive  to  let  in  the  secondary  evidence. 

It  is  further  contended  that  it  appears  from  the  plaintiff's  own 
showing  the  destruction  or  loss  of  the  writing  was  voluntary  and  by 
his  default ;  in  which  case  he  ought  not  to  be  permitted  to  prove  its 
contents.  It  will  be  admitted  that  where  a  writing  has  been  volun- 
tarily destroyed,  with  an  intent  to  produce  a  wrong  or  injury  to  the 
opposite  party,  or  for  fraudulent  piurposes,  or  to  create  an  excuse  for 
its  non-production,  in  such  cases  the  secondary  proof  ought  not  to  be 
received ;  but  in  cases  where  the  destruction  or  loss  (although  volun- 
tary) happens  through  mistake  or  accident,  the  party  cannot  be 
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charged  with  default  In  this  case  the  affiant  states  that  if  he  tore 
up  the  paper,  it  was  from  a  belief  that  the  statements  upon  which 
the  contract  had  been  made  were  correct,  and  that  he  would  have  no 
further  use  for  the  paper.  In  this  he  was  mistaken.  K  a  party 
should  receive  the  amount  of  a  promissory  note  in  bills,  and  destroy 
the  note,  and  it  was  presently  discovered  that  the  bills  were  forgeries, 
can  it  be  said  that  the  voluntary  destruction  of  the  note  would  pre- 
vent the  introduction  of  evidence  to  prove  the  contents  thereof ;  or, 
if  a  party  should  destroy  one  paper,  believing  it  to  be  a  different  one, 
will  this  deprive  him  of  his  rights  growings  out  of  the  destroyed  pap 
per?  We  think  not.  Cases  of  voluntary  destruction  of  papers, 
arising  from  mistake,  as  well  as  from  accident,  might  be 
[  •  488  ]  multiplied  ad  inJinUum.  In  this  case,  the  evidence  *  offered 
was  that  of  the  subscribing  witness  to  the  writing ;  it  was 
the  best  evidence  that  the  nature  of  the  case  admitted,  which  was  in 
the  possession  or  power  of  the  party.  This  court  is  therefore  of 
opinion  the  circuit  court  erred  in  refusing  to  let  the  said  evidence  go 
to  the  jury. 

It  was  farther  contended  by  the  defendant's  counsel,  that  the 
declaration  is  radically  defective,  stating  no  cause  of  action  what- 
ever.    . 

If  there  had  been  a  single  count  only  in  the  declaration  on  the 
written  contract,  it  might  be  necessary  to  go  into  an  examination  of 
this  point ;  but  as  there  is  a  count  for  money  had  and  received,  and 
money  paid  and  advanced,  which,  if  the  evidence  had  been  permitted 
to  go  to  the  jury,  and  they  had  found  their  verdict  on  this  count,  it 
would  have  been  clearly  good,  we  deem  it  immaterial  to  decide  it. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 

1  P.  591  ;  1  H.  290. 


Hughes  and  others,  Appellants,  v.  Edwards  and  Wife,  Respondents. 

9  W.  489. 

« 

The  real  object  of  a  deed  of  lands  being  to  give  secnritj  for  a  debt,  a  court  of  eqaitj  will 
decree  a  foreclosure,  though  the  deed  be  so  drawn  as  to  be  absolute  at  law. 

An  alien  mortgagee  may  maintain  a  bill  to  have  the  debt  paid  by  a  sale  of  the  land  which 
had  been  conyeved  to  him  as  secnritj  therefor. 

Lapse  of  time  will  g^ve  rise  to  a  presumption  that  a  mortgagor  in  possession  has  paid  the 
mortgage  debt ;  but  such  presumption  is  repelled  bj  payments  on  account  of  the  debt 
within  eight  and  thirteen  years,  by  the  mortgagor;  and  purchasers  under  him,  with  con- 
structive notice  of  the  moitgage,  are  affected  by  his  act  of  payment. 

Purchasers  with  notice,  who  have  made  improvements  on  land  mortgaged,  are  not  entitled 
to  have  their  value  deducted  from  the  proceeds  of  the  sale ;  nor  can  they  insist  that  the 
debt  should  be  apportioned  upon  all  the  purchased  lands,  the  right  of  the  mortgagee  being 
to  have  the  whole  sold  for  the  payment  of  the  entire  debt 
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•  Appeal  from  the  circmt  court  of  the  United  States  for  [  *  490  ] 
Kentacky* 

Clap,  for  the  appellantB. 

Wtckliffe,  for  the  respondents. 

Washington,  J.,  delivered  the  opinion  of  the  court 
This  is  an  appeal  from  a  decree  in  equity  of  the  circuit  court  for 
the  district  of  Kentucky.  Edwards  and  wife,  the  plaintiffs  in  the 
court  below,  filed  their  bill  in  that  court  on  the  8th  of  June,  1816,  in 
which  they  charge  that  the  female  plaintiff,  before  her  coverture,  ad- 
vanced, by  way  of  loan,  to  James  Hughes,,  her  brother,  the  sum  of 
7702.  2s.  4(L,  for  which  he  gave  his  bond,  bearing  date  the  10th  of 
September,  1793,  with  condition  to  pay  the  same  on  the  12th  of  the 
same  month ;  and  for  securing  the  said  debt,  she  took  from 
the  said  *  Hughes  a  mortgage  upon  sundry  lots,  situate  in  [  *  491  ] 
Lexington,  in  Kentucky,  which  are  particularly  described. 
It  further  charges,  that  the  debt  still  remains  due  and  unpaid ;  and 
that  the  defendant,  Hughes,  subsequent  to  the  execution  of  the  mort- 
gage deed,  had  sold  part  of  the  mortgaged  premises  to  Gabriel  Tandy, 
David  and  James  M'Growan,  Robert  Wilson,  Samuel  Patterson, 
James  Wilson,  and  John  Anderson,  John  Parker,  and  William  Bow- 
man, all  of  whom  are  alleged  to  have  purchased  with  legal  notice  of 
the  plaintiff's  lien  on  the  said  property,  the  deed  having  been  duly 
recorded  in  the  county  court  of  Fayette,  agreeably  to  law.  The 
mortgagor,  and  the  purchasers  under  him,  all  of  whom  are  stated  to 
be  citizens  of  Kentucky,  are  prayed  to  be  made  defendants ;  and  the 
prayer  of  the  bill  is,  that  the  defendants  may  be  decreed  to  pay  the 
aforesaid  debt,  with  interest,  &c. ;  and  on  failure,  that  the  equity  of 
redemption  of  the  defendants  be  foreclosed,  and  the  mortgaged  prop- 
erty decreed  to  be  sold,  to  satisfy  the  said  debt,  &c.  The  bill  al- 
leges the  plaintiflk  to  be  aliens,  and  subjects  of  the  king  of  Great 
Britain.  The  deed  of  mortgage,  dated  the  14th  of  February,  1794, 
which  (as  well  as  the  bond  referred  to  in  it)  is  made  an  exhibit, 
contains  a  defeasance,  that  the  mortgagor  should  pay  the  said  sum 
of  770/.  2s.  4d,  with  lawful  interest  thereon,  according  to  the  con- 
dition of  the  bond  recited  in  it  It  was  duly  proved  and  recorded  in 
the  county  court  of  Fayette,  on  the  11th  of  March,  1794. 

Tandy  and  Patterson  severally  answered  this  bill,  each  of 
them  admitting  himself  to  be  in  possession  *  of  certain  parts  [  *  492  ] 
of  the  mortgaged  premises,  under  a  bond  fide  conveyance, 
for  valuable  consideration  paid,  from  the  mortgagor,  or  others  claim* 
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ing  under  him,  and  mthout  notice  of  the  mortgage,  other  than  the 
constructive  notice  given  by  the  record  of  the  same.  They  allege  the 
continued  possession  of  the  mortgaged  premises,  from  the  date  of 
the  mortgage,  by  the  said  Hughes,  or  those  claiming  by  purchase 
under  him ;  and  rely  upon  the  length  of  time,  and  uninterrupted  pos- 
session, as  grounds  for  presuming  that  the  debt  has  been  paid,  or 
released,  in  bar  of  the  relief  sought. 

AT  Go  wan,  and  Hughes,  the  mortgagor,  having  died  pending  the 
suit,  the  guardians  ad  litem  of  their  heirs  and  representatives  severally 
answered,  not  admitting  any  of  the  charges  in  the  bill,  and  relying 
upon  the  presumption  of  payment,  or  a  releetse  of  the  debt,  from 
length  of  time. 

The  bill  was  dismissed,  as  to  all  the  defendants,  except  Hughes's 
heirs,  Patterson,  and  Tandy,  uppn  their  answers  coming  in ;  and 
after  one  or  more  interlocutory  decrees,  the  court  pronounced  a  final 
decree  of  foreclosure,  as  to  the  above  defendants ;  and  in  case  the 
balance  found  to  be  due  by  the  report  of  the  commissioner  should 
not  be  paid  by  a  certain  day,  a  sale  of  the  mortgaged  property,  in 
which  the  equity  of  redemption  was  foreclosed,  was  decreed. 

It  was  admitted  by  the  parties  that  the  defendants  had  made  last- 
ing and  valuable  improvements  on  the  mortgaged  property  claimed 
by  them;  and  that  the  female  plaintiff,  shortly  after  the 
[  *493  ]  date  of  *the  mortgage,  left  the  United  States,  and  that 
neither  she,  nor  her  husband,  has  been  since  within  the 
United  States. 

Amongst  the  exhibits  filed  in  the  cause,  are  two  letters  fix>m  James 
Hughes,  the  mortgagor,  to  the  female  plaintifi',  the  one  bearing  date 
the  24th  of  February,  1803,  and  the  other  the  17th  of  December, 
1808 ;  in  the  former  of  which  he  recognizes  distinctly  the  existence 
of  the  mortgage,  and  in  both  promises  to  make  remittances  as  soon 
as  it  should  be  in  his  power. 

The  counsel  for  the  appellants  insist  upon  the  following  objections 

1.  That  the  mortgage  deed  is  a  void  instrument,  the  defeasanco 
being  to  pay  the  money  on  the  day  it  became  due  by  the  bond,  namelyi 
on  the  12th  of  September,  1793,  which  was  impossible,  that  day 
having  already  passed. 

2.  The  plaintiffs,  being  aliens,  by  their  own  showing,  cannot  hold 
lands  in  Kentucky,  and,  therefore,  cannot  maintain  a  bill  to  foreclose 
this  mortgage. 

8.  The  plaintiffi}  are  barred  of  their  right  to  foreclose,  by  length  of 
time. 

4.  That  the  mortgaged  property  ought  not  to  have  been  made 
liable  to  the  payment  of  this  debt,  beyond  its  unimproved  value. 
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L  The  first  objection  is  well  founded  in  point  of  fact ;  but  as  to 
its  legal  consequences,  it  was  in  a  great  measure  answered  by  the 
concession  which  the  learned  counsel  who  urged  it,  was  constrained 
to  make*  He  admitted  the  law  to  be  as  it  unquestionably 
is,  that'  if  a  deed  for  land  is  to  be  *  made  void,  by  the  hap-  [  •  494  ] 
pening  of  a  subsequent  condition,  the  performance  of  which 
is  impossible  at  the  time  the  deed  is  made,  the  condition  only  is  void, 
and  the  estate  of  the  grantee  becomes  absolute.  But  the  use  which 
he  endeavors  to  make  of  the  objection,  was  to  turn  the  respondents 
out  of  the  court  of  equity,  and  to  leave  them  to  their  legal  remedy, 
by  ejectment,  to  recover  the  possession  of  the  granted  premises,  in 
which  it  was  supposed  they  might  be  successfully  encountered  by  the 
statute  of  limitations.  But  in  what  respect  the  situation  of  a  grantee 
in  a  deed  without  a  defeasance,  but  which  was  intended  by  the  par- 
ties to  operate  only  as  a  security,  differs  £rom  that  of  an  ordinary 
mortgagee,  in  respect  to  jurisdiction,  and  the  act  of  limitations,  is 
not  perceived  by  the  court.  The  latter  may  pursue  his  legal  remedy 
by  ejectment,  and  he  may,  at  the  same  time,  file  his  bill,  for  the  pur* 
pose  of  foreclosing  the  mortgagor  of  his  equity  of  redemption.  The 
objects  of  the  two  suits  are  totally  distinct ;  and  it  is  no  objection  to 
the  remedy  sought  in  equity,  that  the  plaintiff  has  another  remedy 
which  he  may  pursue  at  law.  In  the  one,  he  seeks  to  obtain  pos- 
session of  the  mortgaged  premises ;  and  in  the  other,  to  compel  the 
mortgagor  to  pay  the  debt,  for  the  security  of  which  the  mortgaged 
property  was  pledged.  Whether  the  defendant  could  avail  himself 
of  the  act  of  limitations  in  the  former  case,  whilst  the  equitable 
remedy  of  the  plaintiff  is  subsisting,  is  a  question  which  need  not  be 
decided  in  the  present  case,  as  the  parties  are  now  before  a  court  of 
equity.  The  effect  which  length  of  time  may  have  upon 
*the  plaintiff's  rights  in  that  court,  will  be  considered  under  [  *  495  ] 
another  head. 

The  principles  here  laid  down  are  not  less  applicable  to  the  case 
of  an  absolute  deed,  which  is  intended  by  the  parties  to  operate  as 
a  security  for  a  debt,  than  they  are  to  that  of  a  common  mortgage. 
A  court  of  equity  looks  at  the  real  object  and  intention  of  the  con- 
veyances ;  and  when  the  grantor  applies  to  redeem,  upon  an  allega^ 
tion  that  the  deed  was  intended  as  a  security  for  a  debt,  that  court 
treats  it  precisely  as  it  would  an  ordinary  mortgage ;  provided  the 
truth  of  the  allegation  is  made  out  by  the  evidence.  So,  too,  the 
grantee  in  such  a  deed  may  treat  it  as  a  mortgage,  and  acknowledg- 
ing it  to  be  such,  may  apply  to  a  court  of  equity  to  foreclose  the 
equity  of  redemption  which  will  be  decreed  in  like  manner  as  if  an 
unexceptionable  defeasance  were  attached  to  the  deed.     That  court 
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directs  its  attention  to  the  real  object  of  the  deed,  and  the  intention 
of  the  parties,  and  wiJl  compel  a  fulfilment  of  both.  Now  what  was 
the  object  of  the  present  deed  ?  It  is  admitted  by  all  the  parties  to 
this  cause,  that  it  was  to  secure  a  debt  due  by  James  Hughes,  the 
grantor,  to  Martha  Hughes,  the  grantee ;  and  it  is  apparent,  from  the 
instrument  itself,  exclusive  of  the  condition,  that  the  debt  to  be 
secured  was  that  of  which  the  bond  recited  in  the  deed  was  the  evi- 
dence, which  was  payable  on  the  12th  day  of  September,  1793,  with 
interest  from  the  date  of  the  bond.     This,  then,  being  the  contract 

of  the  parties,  it  ought  to  be  carried  into  execution,  unless 
[  •  496  ]  *  there  should  be  objections  to  such  a  decree,  other  than  the 

one  which  has  been  just  disposed  of. 
2.  The  next  objection  relied  upon  is  the  alienage  of  the  respon- 
dents. This  objection  would  not,  we  think,  avail  the  appellants,  even 
if  the  object  of  this  suit  was  the  recovery  of  the  land  itself,  since  the 
remedies,  as  well  as  the  rights  of  these  aliens  are  completely  pro- 
tected by  the  treaty  of  1794,^  which  declares,  "  that  British  subjects, 
who  now  hold  lands  in  the  territories  of  the  United  States,  &c.,  shall 
continue  to  hold  them,  according  to  the  nature  and  tentire  of  their 
respective  estates  and  titles  therein ;  and  may  grant,  sell,  or  devise 
the  same  to  whom  they  please,  in  like  manner  as  if  they  were 
natives ;  and  that  neither  they,  nor  their  heirs  or  assigns,  shall,  so  far 
as  may  respect  the  said  lands,  and  the  legal  remedies  incident  there- 
to, be  regarded  as  aliens."  In  the  cases  of  Harden  v.  Fisher,  1 
W.  300,  and  Orr  v.  Hodgson,  4  W.  463,  it  was  decided  that  under 
this  treaty  it  was  not  necessary  for  the  alien  to  show  that  he  was  in 
the  actual  possession  or  seisin  of  the  land  at  the  time  of  the  treaty; 
because  the  treaty  applies  to  the  title,  whatever  that  may  be,  and 
gives  it  the  same  legal  validity  as  if  the  parties  were  citizens.  Now 
it  is  unquestionable  that  at  the  time  this  treaty  was  made,  the  female 
plaintiff  was  entitled  to  assert  a  legal  claim  to  the  possession  of  this 
land,  or  to  foreclose  the  equity  of  redemption,  unless  the  debt  with 
which  it  was  charged  was  paid,  in  which  case  equity  would  have 

considered  her  as  a  mere  trustee  for  the  mortgagor. 
[•497]       •But  the  objection  is  deprived  of  all  its  weight,  and 

would  be  so,  independent  of  the  treaty,  in  a  case  where  the 
mortgagee,  instead  of  seeking  to  obtain  possession  of  the  land,  prays 
to  have  his  debt  paid,  and  the  property  pledged  for  its  security  sold, 
for  the  purpose  of  raising  the  money.  Under  this  aspect,  the  demand 
is  in  reality  a  personal  one,  the  debt  being  considered  as  the  princi- 
pal, and*the  land  merely  as  an  incident ;  and,  consequently,  the  alien* 
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age  of  the  mortgagee,  if  he  be  a  friend,  can,  upon  no  principle  of  law 
or  equity,  be  urged  against  him. 

3b  It  is  objected  in  the  third  place  that  the  respondents  are  barred 
of  their  right  to  foreclose  by  length  of  time.  It  is  not  alleged  or 
pretended  that  there  is  any  statute  of  limitations  in  the  State  of 
Kentucky,  which  bars  the  right  of  foreclosure  or  redemption,  and  the 
counsel  for  the  appellants  placed  this  point  entirely  upon  those  gen- 
eral principles  which  have  been  adopted  by  courts  of  equity  in  rela- 
tion to  this  subject.  In  the  case  of  a  mortgagor  coming  to  redeem, 
that  court  has,  by  analogy  to  the  statute  of  limitations,  which  takes 
away  the  right  of  entry  of  the  plaintiff,  after  twenty  years'  adverse 
possession,  fixed  upon  that  as  the  period  after  forfeiture,  and  posses- 
sion taken  by  the  mortgagee,  no  interest  having  been  paid  in  the 
mean  time,  and  no  circumstances  to  account  for  the  neglect  appear- 
uig}  beyond  which  a  right  of  redemption  shall  not  be  favored.  In 
respect  to  the  mortgagee,  who  is  seeking  to  foreclose  the  equity  of 
redemption,  the  general  rule  is  that  where  the  mortgagor 
has  been  permitted  *  to  retain  possession,  the  mortgage  [  *  498  ] 
will,  after  a  length  of  time,  be  presumed  to  have  been  dis- 
charged by  payment  of  the  money  or  a  release,  unless  circumstances 
can  be  shown  sufficiently  strong  to  repel  the  presumption,  as  pay- 
ment of  interest,  a  promise  to  pay,  an  acknowledgment  by  the  mort- 
gagor that  the  mortgage  is  still  existing,  and  the  like.  Now,  this 
case  seems  to  be  strictly  within  the  terms  of  this  rule.  The  two 
letters  from  the  mortgagor  to  the  female  plaintiff  in  1803  and  1808, 
admit  that  the  mortgage  was  then  subsisting,  that  the  debt  was  un- 
paid, and  they  contain  promises  to  pay  it  when  it  should  be  in  the 
power  of  the  writer.  In  addition  to  these  circumstances,  credits 
were  indorsed  on  the  bond,  for  payments  acknowledged  to  have  been 
made,  which,  though  blank,  the  court  below  ascertained  to  have 
been  made  on  the  15th  of  January,  1798,  the  15th  of  May,  1803, 
and  the  2d  of  August,  1808.  The  mortgagor,  then,  cannot  rely  upon 
length  of  time  to  warrant  a  presumption  that  this  debt  has  been  paid 
or  released,  the  circumstances  above  detailed  having  occurred  &om 
eight  to  thirteen  years  only  prior  to  the  institution  of  this  suit. 

But  it  is  insisted  that,  although  these  acknowledgments  may  be 
sufficient  to  deprive  the  mortgagor  of  a  right  to  set  up  the  presump- 
tion of  payment  or  release,  they  cannot  affect  the  other  defendants, 
who  purchased  from  him  parts  of  the  mortgaged  premises,  for  a 
valuable  consideration.  The  conclusive  answer  to  this  argument  is, 
that  they  were  purchasers,  with  notice  of  this  incumbrance. 
It  must  be  admitted  that  it  was  but  •constructive  notice  ;  [  *  499  ] 
but  for  every  purpose  essential  to  the  protection  of  the 
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mortgagee  against  the  effect  of  those  alienations,  it  is  equivalent  to 
a  direct  notice,  and  such  is  unquestionably  the  design  of  the  regis- 
tration laws  of  Kentucky.  A  purchaser,  with  notice,  can  be  in  no 
better  situation  than  the  person  from  whom  he  derives  his  title,  and 
is  bound  by  the  same  equity  which  would  affect  his  rights.  The 
mortgagor,  after  forfeiture,  has  no  title  at  law,  and  none  in  equity, 
but  to  redeem  upon  the  terms  of  paying  the  debt  and  interest.  lUa 
conveyance  to  a  purchaser  with  notice,  passes  nothing  but  an  equity 
of  redemption,  and  the  latter  can,  no  more  than  the  mortgagor,  assert 
that  equity  against  the  mortgagee,  without  paying  the  debt,  or  show- 
ing that  it  has  been  paid  or  released,  or  that  there  are  circumstances 
in  the  case  sufficient  to  warrant  the  presumption  of  those  facts,  or 
one  of  them.  The  court  is,  therefore,  of  opinion  that  this  objection 
cannot  be  sustained  by  either  of  the  appellants. 

4.  The  last  objection  is,  that  the  mortgaged  property  ought  not  to 
have  been  made  liable  to  the  payment  of  this  debt,  beyond  its  unim- 
proved value.  The  object  of  this  suit  is,  to  recover  a  debt,  and  to 
have  the  property  pledged  for  its  security  sold,  for  the  purpose  of 
paying  it  The  debt,  as  was  before  observed,  is  the  principal,  and 
the  land  is  only  as  a  collateral  security  for  the  payment  of  it.  The 
mortgagee  seeks  not  to  obtain  the  possession  ^f  the  land,  and  to 

deprive  the  mortgagor  or  the  purchaser  of  the  improvements 
[  •  500  ]  they  have  made  upon  it ;  and  even  if  he  did,  •the  question 

would  not  be  materially  changed.  K  by  means  of  these 
imprAvements  the  value  of  the  land  has  been  increased,  the  mortga- 
gor or  purchasers  are  permitted  to  enjoy  all  the  benefit  of  such 
increase,  by  paying  the  debt  charged  upon  the  land.  If  he  will  not 
do  this,  but  submits  rather  to  a  sale  of  the  property,  he  has  all  the 
benefit  of  its  increased  value,  by  receiving  the  overplus  raised  by  the 
sale,  after  the  debt  is  discharged.  His  improvements  were  made 
upon  property  which  he  knew  was  pledged  for  the  payment  of  this 
debt,  and  he  made  them  solely  with  a  view  to  his  own  interest.  The 
land  was  in  reality  his  own,  subject  only  to  the  lien;  so  much  his  owui 
that  he  is  not  accountable  to  the  mortgagee  for  the  rents  and  profits 
received  by  him  during  the  continuance  of  his  possession,  even 
although  the  land,  when  sold,  should  be  insufficient  to  pay  the  debt. 
Neither  is  the  purchaser  accountable  for  any  part  of  the  debt,  beyond 
the  amount  for  which  the  land  may  be  sold,  although  it  should  have 
been  deteriorated  by  waste,  dilapidation,  or  other  mismanagement 
The  claim,  therefore,  of  a  purchaser  with  notice,  to  have  the  value 
of  tne  improvements  which  may  have  been  made  from  the  fruits  of 
the  property  itself  deducted  from  the  price  at  which  the  property 
may  be  sold,  seems  to  the  court  too  unreasonable  to  admit  of  a  seri- 
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ous  argument  in  its  support  No  case  was  cited,  nor  has  this  court 
met  with  one,  which  affords  it  the  slightest  countenance.  We  musti 
therefore,  overrule  this  objection. 

Before  concluding  this  opinion,  it  may  be  *  proper  to  [  *  501  ] 
notice  a  point  which  was  m^de  by  the  counsel  for  the 
appellants,  although  it  was  not  much  insisted  upon ;  it  was,  that  the 
balance  due  upon  this  mortgage  ought  to  have  been  apportioned 
upon  all  the  purchasers  from  Hughes.  The  bill  was  properly  dis- 
missed as  to  all  the  defendants,  except  the  heirs  and  representatives 
of  Hughes,  Tandy,  and  Patterson,  upon  their  answers,  denying  the 
equity  of  the  bill ;  and  from  these  decrees  no  appeal  was  taken.  As  to 
Tandy  and  Patterson,  who  acknowledge  themselves  to  be  purchasers 
with  notice,  they  stand  precisely  in  the  situation  of  the  mortgagor, 
and  the  mortgagees  have  nothing  to  do  with  their  relative  rights  to 
contribution  amongst  themselves.  They  are  entitled  to  be  paid  the 
debt  due  to  them,  and  to  call  for  a  foreclosure  and  sale  of  all  the 
mortgaged  property,  whether  it  be  in  the  possession  of  the  mortgagor, 
or  of  others  to  whom  he  has  sold  it.  If  either  of  these  defendants 
should  pay  more  than  his  proportion  of  the  debt,  according  to  the 
relative  value  of  the  property  they  possess,  that  it  is  a  matter  to  be 
settled  amongst  themselves.  But  it  would  be  most  unreasonable  to 
force  the  mortgagees  into  the  delay  and  expense  incident  to  the 
adjustment  of  those  differences  between  persons  with  whom  they 
have  no  concern.  The  conveyances  by  the  mortgagor  to  them  are 
Void,  as  to  the  mortgagees,  against  whom  they  have  no  right,  except 
that  of  redeeming,  upon  payment  of  the  mortgage  debt  and  interest. 

Decree  affirmed^  with  costs. 

SP.  43i  5  p.  485;  9  P.  405;  10  P.  177;  12  P.  241 ;  14  P.  853;  1  H.  189;  4  H.  289; 
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Stephens,  Appellant,  v.  M'Caroo  and  others.  Respondents. 

9  W.  502. 

The  land  law  of  Virginia,  of  1779,  makes  a  preemption  warrant  superior  to  a  treasury  war^ 
rant,  whenever  they  interfere  with  each  other,  unless  the  holder  of  the  preemption  warrant 
has  forfeited  that  superiority,  by  failing  to  comply  with  some  of  the  requisites  of  the  law ; 
one  of  which  is,  that  he  shall  enter  his  warrant  with  the  surveyor  of  the  county  within 
twelve  months  after  close  of  the  session  at  which  the  law  was  enacted ;  and  on  that  period 
having  expired,  and  being  prolonged  by  successive  acts,  during  which  time  there  was  one 
interval  between  the  expiration  of  the  law  and  the  act  of  revival,  the  original  right  of  the 
holder  of  the  preemption  warrant  was  preserved,  notwithstanding  that  interval,  the  entry 
of  the  holder  of  the  treasury  warrant  not  having  been  made  during  the  same  interval. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  pronounced  by  the  circuit  court 
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of  the  United  States  for  the  district  of  Kentucky,  directing  the  appel- 
lant to  convey  to  the  respondents  certain  lands  mentioned  in  their 
bill,  and  claimed  by  them  under  two  distinct  titles. 

The  board  of  commissioners  granted  a  certificate  of  preemption 
on  the  26th  day  of  April,  1780,  to  Bepjamin  Harrison,  for  1,000  acres 
of  land,  which  certificate  contained,  within  itself,  a  good  location. 

The  entry  with  the  surveyor  was  made  on  June  6, 1786 ; 
[  •  603  ]  the  land  was  surveyed  on  *  December  12, 1787 ;  and  the 
grant  was  issued  on  February  10, 1789. 

The  complainants  deduce  title  firom  Harrison  to  parts  of  this  land. 

The  appellant  claims  under  a  grant  issued  on  the  1st  day  of  March, 
1784,  founded  on  a  survey  of  the  14th  of  February,  1783,  and  on  an 
entry  made  the  30th  of  May,  1780,  on  a  treasury  warrant 

In  an  ejectment  brought  against  all  the  persons  occupying  the  land 
covered  by  his  patent,  judgment  was  rendered  in  his  favor;  where- 
upon, several  of  the  defendants  filed  their  bill  on  the  equity  side  of 
the  court,  setting  forth  their  better  title,  under  the  preemption  war- 
rant of  Harrison,  and  praying  that  Stephens  might  be  enjoined  firom 
proceeding  further  at  law,  and  might  be  decreed  to  convey  to  them, 
respectively,  the  lands  they  held  under  Harrison. 

An  amended  bill  was  afterwards  filed,  with  the  leave  of  the  court, 
in  which  two  of  the  defendants  in  the  suit  at  law,  who  were  not 
parties  to  the  original  bill,  united  with  the  original  complainants. 
This  amended  bill  sets  forth,  that  on  May  10, 1780,  Richard  Barbour 
made  a  valid  entry  of  1,000  acres  of  land,  on  a  treasury  warrant, 
which  was  surveyed  in  January,  1786,  and  patented  in  June,  1787. 
One  of  the  original  complainants,  and  the  two  complainants  intro^ 
duced  in  the  amended  bill,  show  a  regular  title  under  this  patent 

The  answer  of  the  defendant  put  the  claims  in  issue,  and 
[  *  504  ]  the  court  sustained  the  titles  both  of  *  Harrison  and  Barbour, 
and  directed  the  defendant,  Stephens,  to  convey  to  the  plain- 
tiffs so  much  of  the  land  recovered  by  him  in  the  suit  at  law,  as  was 
held  by  those  titles. 

From  this  decree  Stephens  has  appealed ;  and  his  counsel  alleges 
that  it  is  erroneous,  because, 

1.  The  titles  of  Harrison  and  Barbour  are  united  in  the  same  bilL 

2.  Stephens  has  the  better  title  in  equity,  as  well  as  law. 
1.  As  to  the  form  of  the  proceedings. 

It  may  be  admitted,  that  two  persons  cannot  unite  two  distinct 
titles  in  an  original  bill,  although  against  the  same  person.  Such  a 
proceeding,  if  allowed,  might  be  extended  indefinitely,  and  might 
give  such  a  complexity  to  chancery  proceedings,  as  would  render 
them  almost  interminable.  But  we  know  of  no  principle  which  shall 
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prevent  a  person  claiming  the  same  property  by  different  titles,  from 
asserting  all  his  titles  in  the  same  bilL  K  this  principle  be  correct, 
then,  as  three  of  the  complainants  held  under  both  titles,  there  would 
be  a  strict  propriety  in  submitting  both  titles  to  the  court. 

This  would  not  be  questioned,  so  far  as  the  same  land  was  claimed 
by  both  titles.  So  far  as  the  surveys  of  Barbour  and  of  Harrison 
interfered  with  each  other,  and  the  same  person  held  under  each,  he 
would  be  unquestionably  correct  in  comprehending  both  claims  in 
the  same  bilL  K  this  were  the  fact  in  only  a  small  portion  of  the 
land,  still,  the  two  titles  may  be  brought  before  the  court ;  and 
if  this  may  be  done,  it  would  follow  that  all  who  *  claim  [  *  505  ] 
under  either,  and  who  are  properly  in  court,  may  assert  their 
claims  under  both  tities. 

But  a  joint  judgment  has  been  rendered  at  law,  against  all  these 
complainants,  and  they  have  an  unquestionable  right  to  unite  in  their 
application  to  a  court  of  equity,  for  an  injunction  to  this  judgment 
The  court  may,  consequently,  hear  the  whole  cause,  for  the  purpose 
of  determining  whether  this  injunction  shall  be  perpetuated ;  and  it 
is  a  rule  that  a  court  of  equity,  which  has  jurisdiction  of  a  question, 
may  proceed  to  its  final  and  complete  decision.  Directing  a  convey- 
ance, is  only  making  that  relief  which  would  be  afibrded  by  a  per- 
petual injunction  more  complete. 

We  think  that  all  those  against  whom  the  judgment  at  law  was 
rendered  might  properly  unite  in  this  bill,  and  assert  their  titles  under 
Barbour  and  Harrison,  or  either  of  them. 

We  proceed,  then,  to  the  inquiry,  whether  the  appellant  or  the 
respondent  have  the*  better  title  in  equity. 

This  inquiry  is  confined  to  that  part  of  the  case  which  respects  the 
titie  under  Harrison.  Barbour's  entry,  being  prior  to  that  of  Stephens, 
gives  a  better  equitable  titie,  according  to  the  settied  course  of  decis- 
ions in  Kentucky,  if  the  entry  be  a  valid  one,  as  this  is  admitted  to  be. 

The  land  law  of  Virginia,  under  which  all  parties  claim,  makes  a 
preemption  warrant  superior  to  a  treasury  warrant,  whenever  they 
interfere  with  each  other,  unless  the  holder  of  the  preemption  warrant 
shall  have  forfeited  that  superiority,  by  failing  to  comply 
with  some  of  the  requisites  of  *  the  law.  One  of  these  is,  [  *  606  ] 
that  the  warrant  shall  be  entered  with  the  surveyor  of  the 
county  within  twelve  months  after  the  end  of  the  session  of  assembly 
in  which  the  law  was  enacted.  That  session  of  assembly  ended  on 
the  26th  of  June,  1779,  and,  consequentiy,  the  time  given  by  this  act 
for  making  entries,  expired  on  the  26th  of  June,  1780. 

But  the  legislature  was  induced,  by  weighty  considerations,  to  pro- 
ong  this  time,  and  various  acts  of  assembly  were  passed,  which  did 


156         SUPREME   COURT  OF   THE  UNITED   STATES. 

Stephens  v,  M' Cargo.    9  W. 

■  I 

prolong  it,  until  after  this  entry  was  made.  It  has  been  supposed, 
however,  that  there  was,  at  least,  one  interval  between  the  expiration 
of  the  law  and  the  act  of  revival ;  and  this  circumstance  gives  birth 
to  the  present  controversy. 

The  right  of  the  legislature  to  give  further  time  for  entering 
preemption  warrants,  has  never  been  drawn  into  doubt;  but  the 
influence  of  such  laws  on  the  rights  or  claims  of  others,  has  been 
questioned.  The  appellant  contends  that,  by  making  his  entry  on 
the  30th  of  May,  1780,  he  acquired  an  inchoate  right  to  the  land,  ' 
which  could  be  defeated  only  by  such  an  observance  of  the  law,  on 
the  part  of  the  person  possessing  the  preemption  warrant,  as  would 
preserve  it  from  forfeiture;  and  that  the  land  vested  in  him,  by  virtue 
of  his  entry,  the  instant  the  forfeiture  took  place. 

We  will  inquire  how  far  this  principle  is  countenanced  by  the 
words  of  the  act. 

When  the  Virginia  assembly  was  about  to  open  a  land-of&ce,  for 
the  purpose  of  selling  the  immense  tract  of  vacant  territory  within 
its  limits,  certain  preexisting  rights  were  recognized  and 
[  •  507  ]  •  affirmed ;  and  others,  which  had  no  previous  legal  exist- 
ence, were  created,  and  conferred  on  meritorious  individuals, 
as  a  reward  for  the  fatigue  and  hazard  encountered  in  exploring  the 
country.  Of  the  latter  description,  was  the  preemptive  right,  given 
to  him  who  had  marked  and  improved  a  tract  of  land.  When  the 
land-office  was  opened,  it  was  opened  for  the  sale  of  waste  and 
unappropriated  land,  not  for  the  sale  of  land  already  appropriated,  or 
of  land,  a  right  to  appropriate  which  was  vested  by  law  in  another ; 
consequently,  no  entry,  strictly  speaking,  was  authorized,  either  by 
the  act  or  the  words  of  the  warrant,  on  lands  which  were  not  at  the 
time  waste  and  unappropriated. 

The  words  of  the  law  opening  the  land-office  are :  ^  Be  it  enacted, 
that  any  person  may  acquire  title  to  so  much  waste  and  ^mappro- 
priated  land  as  he  or  she  shall  desire  to  purchase,  on  paying  the  con- 
sideration of  X40  for  every  hundred  acres,"  &c.  The  land,  then, 
which  was  brought  into  market  and  offered  for  sale,  on  which  the 
purchaser  might  place  his  warrant,  and  to  which  he  might  acquire  a 
title,  was  "  waste  and  unappropriated  land ; "  land  to  which  another 
had  by  law  a  preemptive  right  could  not  be  of  this  description.  So 
long  as  that  preemptive  right  continued,  it  was  withdrawn  from  the 
general  mass  of  property  brought  into  market  and  offered  for  sale ; 
it  was  land  to  which  the  power  of  appropriation  conferred  by  the 
warrant  did  not  extend. 

The  idea  and  intention  of  the  legislature  on  this  subject, 
[  •  508  J  is  more  clearly  expressed  in  the  clause  •which  provides  for 
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the  disposition  of  the  property  in  the  event  of  a  failure  to  make 
the  eniay  within  the  time  limited  by  law.  It  is  in  these  words: 
*^  And  where  any  such  warrant  shall  not  be  entered  and  located  with 
the  county  surveyor,  within  the  before-mentioned  space  of  twelve 
months,  the  right  of  preemption  shall  be  forfeited,  and  the  lands 
therein  mentioned  may  be  entered  for  by  any  other  person  holding 
another  land  warrant ;  but  such  preemption  warrant  may,  never- 
theless, be  located  on  any  other  waste  and  unappropriated  lands, 
or  upon  the  same  lands,  where  they  have  not,  in  the  mean  time, 
been  entered  for  by  some  other." 

It  would  be,  at  least,  useless  to  grant  an  express  power  to  the 
holder  of  a  common  treasury  warrant,  to  locate  the  land  after  the 
forfeiture  of  the  preemption  right,  if  that  power  had  been  previously 
granted  by  the  general  clause,  which  enables  him  to  locate  waste 
and  unappropriated  land ;  ajad  the  limitation  on  the  right  of  location, 
which  makes  it  to.  commence  after  the  forfeiture  of  the  preemptive 
right,  is  opposed  to  the  idea  of  its  preexistence. 

The  subsequent  words  authorize  the  holder  of  the  preemption 
warrant  to  locate  it  <<  on  any  other  waste  and  unappropriated  lands, 
or  upon  the  same  lands,  where  they  have  not,  in  the  mean  time,  been 
entered  for  by  some  other." 

There  can  be  no  doubt  that  the  words,  '^  in  the  mean  time,"  do  of 
themselves  import  that  interval  which  occurred  between  the  forfeiture 
of  the  preemption  right  and  the  reentry  of  the  warrant. 
*  Only  an  entry  made  in  this  interval,  obstructs  the  reentry  [  *  509  ] 
which  may  be  made  by  the  holder  of  the  preemption  war- 
rant K  the  sense  of  these  words  could  be  rendered  still  plainer,  it 
would  be  done  by  considering  them  in  connection  with  the  other 
parts  of  the  sentence.  The  entry  which  is  preserved  and  protected 
against  the  reentry  of  the  preemption  warrant,  is  that  which  had  just 
before  been  authorized ;  that  is,  an  entry  made  after  the  right  of  pre- 
emption had  been  forfeited.  K  the  preemption  warrant  of  Harrison 
had  been  reentered,  and  had  come  in  conflict  with  the  entry  of 
Stephens,  made  prior  to  its  forfeiture,  it  must  have  prevailed,  or  the 
words  of  the  law  have  been  entirely  disregarded.  The  act  of  assem- 
bly, prolonging  the  time  for  making  his  entry,  is  certainly  equivalent, 
while  in  force,  to  a  reentry  m€uie  by  himself  without  such  act.  It 
was  in  force  when  his  entry  was  made,  on  the  5th  day  of  June,  1786. 

Upon  the  words  of  the  law,  then,  there  can  be  no  doubt  respecting 
the  superiority  of  the  title  under  Harrison,  so  far  as  it  depends  on 
the  entries.  The  difficulty  is  produced  by  the  circumstance  that  a 
patent  was  issued  to  Stephens  before  the  warrant  of  Harrison  was 
entered  with  the  surveyor. 

VOL.   VI.  14 
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The  entry  of  Stephens  was  made  on  the  30th  day  of  May,  1780, 
before  the  preemptive  right  of  Harrison  had  expired.  The  survey 
was  made  on  the  14th  of  Febraary,  1783,  while  the  act  of  May  ses- 
sion, 1782,  which  prolonged  the  time  for  making  these  entries  until 
June,  1783,  was  in  force.  The  patent  issued  on  the  1st 
[  •  610  ]  of  March,  *  1784,  at  a  time  when  the  act  passed  in  1783, 
prolonging  the  time  for  making  entries  until  nine  months 
after  the  end  of  that  session  of  assembly,  was  in  force. 

It  is  not,  we  think,  to  be  doubted,  that  the  several  acts  of  assem- 
bly, prolonging  the  time  for  entering  preemption  warrants,  have  the 
same  effect,  except  as  to  entries  made  "  in  the  mean  time,"  that  is, 
in  the  interval  between  a  forfeiture  and  a  renewal  of  the  right  that 
would  be  allowed  to  the  original  act,  had  it  continued  in  force  until 
after  Stephens  obtained  his  patent 

The  act  of  1783  expired  in  June,  1784,  and  was  revived  and  con- 
tinued by  a  subsequent  law,  until  November,  1786.  It  was  during 
the  existence  of  this  law  that  Harrison's  entry  was  made. 

The  preexisting  law  was  permitted  to  expire  before  the  act  for  its 
revival  and  continuance  was  passed ;  and  the  appellant  contends, 
that  this  interval  cured  all  the  defects  in  his  title,  and  placed  it  be- 
yond the  reach  of  any  legislative  enactment.  In  support  of  this 
position,  he  relies  on  the  principle  settied  in  Kentucky,  that  a  patent 
is  an  appropriation  of  land,  and  that  no  subsequent  entry  can  draw 
its  validity  into  question.  He  relies  also  on  the  case  of  Hoofnagle 
et  aL  V.  Anderson,  7  W.  212. 

The  court  has  felt  great  difficulty  on  this  point.  The  proposition 
that  a  patent  is  an  appropriation  of  the  land  it  covers,  although  the 
proceedings  previous  to  its  emanation  may  be  irregular  and  defective, 
is  unquestionably  true ;  but  this  principle  has  never,  so  far 
[  *  511  ]  as  is  known  to  the  court,  *  been  applied  to  a  case  in  which 
the  opposing  titie  to  the  particular  land  in  controversy,  had 
its  commencement  before  the  patent  issued.  In  the  case  of  Hoof- 
nagle and  others  v.  Anderson,  the  plaintiff  sought  to  set  aside  a 
patent  by  an  entry  made  after  the  grant  had  issued,  on  a  warrant 
which  gave  no  specific  claim  to  the  particular  land  in  controversy, 
but  a  general  right  to  locate  any  unappropriated  land  in  the  military 
district.  In  that  case,  too,  the  warrant,  under  which  Anderson's 
patent  had  been  obtained,  was  issued  to  an  officer  really  in  the  state 
line,  but  said,  by  mistake,  to  belong  to  the  continental  line.  It  was, 
originally,  equally  entitied  with  that  under  which  Hoofnagle  and 
others  claimed,  to  be  placed  in  the  military  district  northwest  of  the 
Ohio,  and  had  lost  that  equal  right  by  an  act  of  the  legislature,  not 
entirely  compatible  with  that  strict  regard  to  vested  interests,  which 


FEBRUARY  TERM,  1824.  159 

Stephens  v.  M*Cargo     9  W. 


all  governments  deem  a  sacred  obligation.  The  mistake  in  the  war- 
rant was  a  plain  official  error,  not  mingled  with  the  slightest  suspicion 
of  firaad,  and  its  holder,  who  was  a  purchaser  without  notice,  had 
lost  in  consequence  of  that  mistake  the  chance  of  acquiring  any 
other  land.  The  mistake,  too,  had  done  no  more  than  to  restore  him 
a  right  which  had  been  taken  &om  him,  perhaps  inadvertently,  cer- 
tainly with  a  belief  that  no  injury  was  done  him. 

The  situation  of  both  parties  was  different  in  that  case  from  what 
it  is  in  this.  The  party  who  obtained  the  patent,  had  an  original 
right,  equal  to  that  of  the  person  who  demanded  the  land. 
In  *  this  case  the  appellant  has  no  such  original  right.  The  [  *  512  ] 
warrant  of  Hoofnagle  and  others  gave  them  no  particular 
claim  to  the  land  in  controversy ;  but  in  this  case  Hairison's  war- 
rant gave  him,  and  those  claiming  under  him  originally,  an  exclusive 
right  to  the  particular  land  in  controversy.  That  exclusive  right,  it 
is  true,  was  forfeitable,  and  was  at  one  time  forfeited.  But  the  legis* 
lature,  which  created  the  right,  and  limited  its  duration,  might  with 
the  strictest  propriety  prolong  its  existence ;  and  might  also  prescribe 
the  manner  in  which  the  property  should  be  afterwards  acquired  by 
any  other  person.  The  legislature  has  prescribed  that  manner.  It 
is  by  an  entry  made  when  the  preemptive  right  was  forfeited.  With 
the  single  exception  of  the  claim  given  by  such  an  entry,  the  legis- 
lature might  certainly  remit  the  forfeiture,  and  reinstate  the  pre- 
emptioner  in  his  original  rights. 

A  title  acquired  according  to  law,  might  very  properly  be  consid- 
ered as  obstructing  the  operation  of  this  reinstating  act,  and  be 
sustained  against  him ;  but  a  title  which,  in  no  stage  of  its  progress, 
was  authorized  by  law,  appears  under  circumstances  much  less 
favorable.  That  patents  obtained  on  improper  entries  have  prevailed 
against  persons  whose  titles  commenced  after  such  patents  have 
issued,  is  no  authority  for  the  opinion  that  such  patents  ought  to 
prevail  against  a  titie  which  traces  its  commencement  to  a  time 
anterior  to  the  emanation  of  the  patent.  The  only  difficulty  in  the 
case  consists  in  connecting  the  right  of  the  preemptioner, 
at  the  time  his  *  entry  was  made,  with  the  original  right*  [  *  613  ] 
given  by  the  act  which  opened  the  land-office.  That  act 
gave  the  person  who  had  marked  and  improved  a  piece  of  ground, 
tiie  preemption  to  1,000  acres  of  land,  to  include  his  improvement, 
provided  the  warrant  was  entered  within  twelve  months.  That  any 
act  prolonging  the  time  for  making  this  entry  would  continue  the 
original  right  is  not  to  be  questioned  It  is  plainly  the  intention  of 
the  legislature,  and  nothing  can  prevent  that  intention  from  being 
effectual,  but  the  intervention  of  some  other  title  which  the  legisla- 
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ture  cannot  rightfully  remove.  The  original  act  shows  how  that 
other  intervening  title  may  be  obtained.  It  is  by  an  entry  made 
while  the  preemptive  right  had  no  existence. 

Considering  this  question  as  being  res  integral  entirely  unaffected 
by  the  decisions  made  in  the  courts  of  Kentucky,  the  opinion  of  this 
court  would  be,  that  a  title  acquired  while  the  preemptive  right  of 
Harrison  was  in  force,  could  not  be  sustained  against  his  entry,  if 
made  according  to  the  act  by  which  his  right  was  continued.  We 
do  not  think  that  this  opinion  is  opposed  to  the  decisions  of  Ken- 
tucky, because  no  decision  has  ever  been  made  in  that  country 
against  a  preemption  right,  properly  entered,  under  the  acts  of  assem- 
bly for  continuing  the  original  law  in  favor  of  a  treasury  warrant, 
located  while  those  laws  were  in  force.  Titles  under  treasury  war- 
rants, entered  during  the  existence  of  a  prior  right,  have 
[  •  614  ]  been  sustained  against  other  subsequent  entries,  *  made 
under  similar  circumstances ;  but  never,  so  far  as  we  are 
informed,  against  that  prior  right,  if  completed  according  to  acts  of 
the  legislature  prolonging  the  time  for  its  completion. 

In  the  case  of  Alstods  et  oL  v.  Miller,  Hardin,  193,  the  court  of 
appeals  of  Kentucky  decided  in  favor  of  a  title  founded  on  a  pre- 
emption warrant,  entered  in  December,  1782,  against  a  title  founded 
on  a  treasury  warrant,  entered  on  the  9th  of  June,  1780.  That  case 
is  admitted  to  differ  essentially  from  this,  because,  when  Miller's  pre- 
emption warrant  was  entered,  no  interval  had  occurred  between  the 
different  acts,  during  which  the  land  might  have  been  legally  en- 
tered ;  and  because,  too.  Miller's  appears  to  have  been  the  oldest 
patent.  But  in  that  case  the  court  decided  that  the  time  for  entering 
the  preemption  warrant  might  be  prolonged,  notwithstanding  the 
previous  entry  of  a  treasury  warrant  on  the  same  land.  The  court 
observed  that  the  holders  of  treasury  warrants  purchased,  subject  to 
the  reservations  made  in  favor  of  preemptioners ;  that  the  legislature 
might  have  permitted  this  reserved  land  to  return  to  the  common 
fund,  on  the  failure  of  the  person  holding  the  preemption  warrant  to 
comply  with  the  terms  of  the  law,  or  might  dispense  with  those 
terms  in  his  favor,  and  prolong  the  time  allowed  for  making  his 
entry.  The  principle  of  this  decision  is,  that  an  entry  made  during 
the  existence  of  the  preemptive  right,  is  not  such  an  inceptive  title 
as  could  be  defeated  only  by  the  performance  of  the  condi- 
[  *  515  ]  tion  on  which  *  the  preemption  right  depended,  at  the  time 
his  entry  was  made.  It  gave  him  no  rights  which  were  not 
under  the  control  of  the  legislature,  and  might  not  be  defeated  by  an 
act  giving  the  preemptioner  farther  time  to  enter  his  warrant. 

So  far,  then,  as  the  decisions  of  Kentucky  go,  they  are  rather  in 
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favor  of  the  opinion  that  the  original  right  of  Harrison  was  preserved, 
notwithstanding  the  interval  daring  which  it  was  forfeited,  since  the 
entry  of  the  appellant  was  not  made  in  that  interval 
The  decree  of  the  circuit  court  af&rmed,  with  costs. 


LovB,  Plaintiff  in  Error,  v.  Simm's  Lessee,  Defendant  in  Error. 

9  W.  615. 

A  question  under  ^e  registry  acts  of  Tennessee,  which  of  two  conveyances  was  first  duly 

registered. 
The  rule  that  a  plaintiff  in  ejectment  must  recoTer  on  the  strength  of  his  own  title,  must  be 

limited  and  explained  by  the  nature  of  each  case  as  it  arises. 

Error  to  the  circuit  court  of  the  United  States  for  West  Ten« 

nessee. 

« 

This  cause  was  argued  by  Eaton^  for  the  *  plaintiff  in  [  *  516  ] 
error,  and  Harper,  for  the  defendant  in  error. 

Johnson,  J.,  delivered  the  opinion  of  the  court 

This  cause  comes  up  from  the  circuit  court  for  the  district  of  West 
Tennessee.  The  judgment  in  that  court  is  in  favor  of  the  plaintiff 
in  ejectment,  and  error  is  brought  to  reverse  that  judgment,  on  the 
ground  that  the  court  below  instructed  the  jury  tiiat  the  plaintiff 
there  had  the  better  title,  and  ought  to  recover.  The  facto  of  the 
cause  are  exhibited  in  a  bill  of  exceptions,  and,  so  far  as  are  neces- 
sary to  illustrate  this  opinion,  may  be  stated  thus :  — 

One  Stockly  Donaldson  obtained  a  grant  of  lands  of  the  State  of 
North  Carolina,  in  that  region  of  territory  which  lies  west  of  the 
Cumberland  Mountain,  and  how  composes  a  part  of  West  Tennes- 
see. This  grant  issued  upon  an  entry  made  in  the  office  of  John 
Armstrong. 

Aft«r  obtaining  a  patent,  Donaldson  executed  a  power  of  attorney 
to  one  Grant,  to  sell  this  land,  and  Gfrant  accordingly  sold  it  to  one 
Allison,  and  executed  a  conveyance  to  him  in  due  form.  This  deed 
bears  date  in  1795.  But  it  appears  that,  two  years  previous  to  this 
sale,  Donaldson  himself  had  executed  a  title  for  the  same  land  to  one 
Adair.  And  the  plaintiff  in  ejectment  now  makes  title 
through  Allison,  while  the  defendant  *  protects  himself  [*517{ 
under  the  conveyance  to  Adair,  but  without  connecting 
himself  with  it. 

If  the  case  rested  here,  there  would  be  no  difficulty  in  it ;  but,  by 
the  laws  of  North  Carolina,  no  deed  passes  an  estate,  unless  it  be 
recorded  in  the  county  in  which  the  land  lies,  and  that  within  twelve 

14* 
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months  of  its  date.  In  this  instance,  the  subsequent  deed  claims 
precedence,  on  the  ground  of  prior  registration,  after  the  twelve 
months  prescribed  to  the  prior  deed,  and,  of  consequence,  at  a  time 
when  the  prior  deed  was  supposed  to  be  altogether  void,  for  want 
of  registration. 

On  the  point  of  registration,  the  facts  are  these.  The  act  of  1716, 
which  is  the  registering  act  alluded  to,  has  been  suspended,  as  to  the 
limitation  of  time,  almost  ever  since  its  enactment.  A  similar  pro- 
vision in  the  land  laws  of  that  State,  on  the  subject  of  registering 
grants,  has  also  been  the  subject  of  a  similar  suspension.  But  as 
there  was  no  county  court  embracing  within  its  jurisdiction  that 
region  of  country  in  which  this  land  lay,  a  new  provision  is  intro- 
duced into  the  suspending  act  of  1788,  by  which  it  is  enacted  that 
persons  owning  lands  of  this  description  shall  register  them  in  the 
counties  in  which,  they  reside  ;  and  a  proviso,  as  to  non-residents,  is 
inserted,  in  these  words:  "Provided  always,  that  persons  owning 
such  lands  in  this  State,  west  of  the  Cumberland  Mountain,  and  not 
residing  therein,  shall  register  their  grants  for  such  lands  in  Hawkins 
county." 

The  holder  of  the  junior  conveyance  from  Donaldson,  availed  him- 
self of  this  proviso,  or  ^more  properly  speaking)  enacting 
[  *  518  ]  clause,  and  recorded  *  it  with  all  his  muniments  of  title,  in 
Hawkins  county.  This  took  place  in  the  year  1797 ;  but 
the  defendant  below,  the  holder  of  the  senior  title  from  Donaldson, 
did  not  record  his  title  until  the  year  1806,  when,  the  State  of  Ten- 
nessee having  created  a  county  embracing  this  land,  he  committed 
his  deed  to  registration  in  the  county  where  the  land  lay ;  which  was 
also  done  by  the  plaintiff  below,  four  years  afterwards.  If,  then,  the 
registration  in  Hawkins  county  was  a  valid  registration,  and  the 
effect  of  it  was  to  vest  the  estate,  to  the  prejudice  of  the  prior  con- 
veyance from  Donaldson,  the  plaintiff  had  the  better  title,  and  the 
charge  was  correct. 

This  question  will  now  be  examined. 

It  is  obvious,  that  to  attribute  to  the  registration  in  Hawkins 
county  the  effect  here  contended  for,  it  is  necessary  — 

1.  To  attach  to  the  provisions  of  the  5th  section  of  the  act  of 
1788,  a  variety  of  incidents,  and  to  give  it  a  latitude  of  construction 
which  nothing  but  the  unequivocal  intent  of  the  legislature  could 
countenance.  The  word  land  must  be  taken  to  mean  muniments  of 
title ;  the  word  grant,  both  patents  and  mesne  conveyances ;  and 
words  of  enactment,  which,  in  their  direct  and  ordinary  signification, 
are  solely  imperative,  must  be  considered  as  importing  a  privilege  or 
exemption.     Besides  which,  all  the  provisions  of  the  5th  section  o^ 
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the  act  of  1715,  must  be  incorporated  with  the  5th  section  of  that  of 
1783,  in  order  to  sustain  the  implication  that  recording  in  Hawkins 
county  shall  make  the  one  valid,  or  the  failure  to  record  in 
that  place  •be  fatal  to  the  other.  This  view  of  the  subject  [  * 519  ] 
would  lead  to  a  protracted  and  subtle  discussion,  which  the 
conclusions  of  this  court  on  other  points  render  now  unnecessary 
to  be  pursued ;  and  the  subject  is  only  noticed,  to  avoid  the  implica- 
tion that  this  court  has  acquiesced  in  such  a  construction  of  the 
clause  in  question. 

2.  To  give  effect  to  the  registration  in  Hawkins  county,  it  is 
also  obvious  that  the  5th  section  of  the  act  of  1788  must  have  con- 
tinued in  force  until  1797,  when  the  deed  to  Allison  was  recorded  in 
that  county.  And  this  must  either  be  inferred  from  the  words  of  the 
section  itself,  or  must  be  the  effect  of  the  subsequent  reviving  acts. 

In  their  ordinary  and  direct  signification,  the  words  of  the  section 
in  question  certainly  import  perpetuity ;  and  did  it  stand  alone,  such 
would  be  the  effect  given  to  it,  whether  in  its  operation  it  be  con- 
sidered imperative  or  remedial  But  the  context  necessarily  limits 
its  duration.  Both  the  title  and  preamble  of  the  act,  declare  it  to  be 
to  relieve  persons  who  would  be  sufferers  from  neglecting  to  record 
their  muniments  of  title  in  due  time.  And  it  would  be  hard  to  con- 
ceive a  reason  why  grants  and  mesne  conveyances  elsewhere,  should 
be  forced  upon  record  within  a  limited  time,  and  those  for  lands  in 
this  district  of  country  left  without  limitation  as  to  time.  While 
there  was  no  office  assigned  for  their  registration,  a  reason  existed ; 
but  that  reason  is  taken  away,  when  we  admit  that  a  proper  office 
was  opened  for  that  purpose. 

The  question,  however,  does  not  rest  here ;  a  *  recording  [  *  520  J 
law,  unlimited  in  point  of  time,  and  unaffected  by  penalties, 
is  an  absurdity,  since  it  destroys  its  own  views,  when  it  leaves  Jjv  in« 
dividual  at  large,  to  record  or  not,  as  he  pleases.  And  if  an  adcmronal 
proof  be  wanting,  to  indicate  the  sense  of  the  legislature  in  passing 
this  section  of  the  act  of  1788,  it  is  to  be  found  in  the  reviving  act  of 
North  Carolina,  of  1790,  in  which  it  is  expressly  declared  that  the 
act  of  1788  would  expire,  it  not  then  revived.  The  idea,  therefore, 
of  its  being  perpetual,  in  its  own  provisions,  is  rejected;  and  it 
remains  to  inquire,  whether  it  was  continued  in  force  up  to  1797, 
when  the  deed  to  Allison  was  recorded  in  Hawkins  county.  This 
must  depend  upon  the  several  reviving  acts  passed  subsequent  to 
1788.  And  it  is  perfectly  clearj  upon  collating  those  acts,  that  the 
5th  section  of  the  act  of  that  year  had  expired,  and  was  dropped, 
before  Allison's  deed  was  registered.  In  1790,  the  State  of  North 
Carolina  passed  a  law  reviving  for  two  years  the  act  of  1788,  with 
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all  its  provisions ;  but  the  State  of  Tennessee  had  previously  been 
separated  &om  North  Carolina,  and  the  provisions  of  the  5th  section 
of  the  act  of  1788,  appear  never  to  have  been  taken  up  in  Tennessee. 

It  is  not  necessary,  in  arriving  at  this  conclusion,  to  examine 
whether  the  words  of  the  section  shall  be  restricted  to  grants,  or 
extended  to  mesne  conveyances,  or  whether  to  deeds  prior  or  subse- 
quent. Iii  no  point  of  view  will  this  section  sustain  the  registration ; 
for  the  deed  is  registered  as  a  mesne  conveyance,  not  a 
[  *  521  ]  grant,  properly  so  called,  and  *  must  take  effect  under  those 
legal  provisions  which  extend  to  mesne  conveyances. 

The  act  which  purports  to  revive  the  act  of  1788,  is  that  of  Ten- 
nessee, of  1794 ;  and  by  that  the  right  of  recording  out  of  the  county 
where  the  land  lies,  is  wholly  dropped.  The  general  words  of  the 
act  of  North  Carolina,  in  1790,  are  not  adopted ;  but  the  right  of 
recording  again,  is  explicitly  brought  back  to  the  general  policy  of  the 
country,  that  of  recording  titles  in  the  county  where  the  land  lies. 

The  question  will  no  doubt  here  occur,  whether  the  legislature 
could  have  intended  to  impose  this  duty,  while  there  was  no  county, 
and  no  court,  in  which  such  record  could  be  made. 

The  answer  is,  that  the  question  is  here  inmiaterial,  since  it  is 
enough  for  all  the  purposes  of  the  defendant  below,  if  the  obligation 
to  record  did  not  exist  at  all,  until  there  was  a  county  established ; 
but  were  it  otherwise,  the  only  question  here  is,  whether  the  provis- 
ions of  the  act  of  1794,  or  any  other  act  prior  to  1797,  revives  the 
supposed  right  to  record  in  Hawkins  county ;  whether  it  grants  a 
privilege,  or  imposes  a  duty,  as  to  that  particular  county,  and  the 
right  of  recording  in  any  other  place  than  where  the  land  lies. 

The  act  of  1796,  which  is  that  under  the  inunediate  protection  of 
which  it  is  necessary  that  Allison's  deed  should  be  sustained  in  fiekvor 
of  the  plaintiff  below,  contains  a  simple  revival  of  the  act  of  1794, 
without  any  further  provision.     Its  meaning  and  effect,  therefore, 

must  be  read  upon  the  face  of  the  latter  act. 
[  *  522  ]      *  There  were  some  other  points  made  in  the  argument, 
which,  as  the  cause  must  be  sent  back,  it  is  proper  to 
notice. 

At  one  if  not  two  periods  of  the  early  history  of  Tennessee,  there 
occurred  an  interval  of  time  during  which  the  suspending  laws,  as 
they  are  called,  did  not  exist,  and  that  of  1715  of  course  operated 
upon  all  cases  within  it  That  State  passed  from  the  jurisdiction  of 
North  Carolina  in  1790,  but  its  first  territorial  legislature  did  not 
meet  until  1794.  By  a  provision  of  the  act  of  separation,  the  laws 
of  North  Carolina  became  the  lavt^  of  Tennessee,  until  repealed  by 
the  legislative  authority  of  the  ceded  territory,  or  it  is  presumed,  until 
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they  expired  by  their  own  limitations.  Whether  an  hiatus  occurred 
in  these  suspending  laws,  at  the  interval  of  time,  is  immaterial  in 
this  cause,  since  the  junior  deed  did  not  come  into  existence  until 
after  the  passage  of  the  act  of  1794.  But  between  the  sessions  of 
1800  and  1801,  there  did  occur  a  chasm  in  these  suspending  laws, 
which  chasm,  the  defendant  in  error  contended  in  argument,  put  an 
end  to  the  interest  claimed  under  the  prior  deed  altogether. 

It  is  obvious,  that  this  argument  assumes  for  its  basis  the  supposi- 
tion that  the  registration  of  his  deed  in  Hawkins  county  was  valid 
and  effectual  to  this  purpose.  The  opinion  has  been  expressed  that 
the  5th  section  of  the  act  of  1788  was  not  in  force  at  the  time  when 
that  registration  was  made.  And  the  court  now  recurs  to  the  sub- 
ject only  to  avoid  the  imputation  of  having  admitted  the  conclusion 
in  favor  of  the  defendant  in  error,  had  the  registration  in 
*  Hawkins  county  been  made  while  the  law  was  in  force.  [  *  523  ] 
We  give  no  opinion  on  the  operation  of  the  act  of  1715,  on 
titles  to  those  lands  which  were  so  situated  that  it  was  impossible  for 
the  provisions  of  the  act  of  1715  to  be  complied  with ;  that  is,  those 
lands  which  lay  in  no  designated  county.  In  the  present  instance, 
the  land  in  controversy  was  not  included  within  a  county  line,  until 
the  year  1801.  As  both  deeds  were  registered  in  the  proper  county, 
after  the  chasm  occurred,  they  are  both  equally  affected  by  it ;  and  it 
has  no  bearing  upon  their  interests,  as  made  out  under  the  registra- 
tion where  the  land  lies. 

Another  point  made  in  argument  was,  that  the  defendant  could 
not  protect  himself  under  the  title  to  Adair,  without  connecting  hin^ 
self  with  it  Upon  recurring  to  the  words  of  the  charge,  we  find  it  to 
be,  that  the  plaintiff  below  had  the  better  title.  From  this,  an  infer- 
ence undoubtedly  arises  that,  if  the  defendant  below  had  exhibited  a 
better  title,  the  plaintiff  could  not  recover,  even  though  the  defendant 
did  not  show  that  better  title  to  be  transmitted  to  himself. 

Since  the  registration  in  the  county  where  the  land  lies,  and  which 
is  the  only  registration  deemed  valid  in  this  cause,  gave  the  prior 
registration  to  the  prior  deed,  and  thus  took  away  every  claim  to 
precedence  from  the  deed  under  which  the  plaintiff  below  made  title, 
the  court  must  be  adjudged  to  have  erred  in  its  charge  upon  that 
subject.  On  the  implied  proposition,  that  the  better  title 
might  be  set  up  as  a  shield  against  the  plaintiff's  *recov-  [  *'524  ] 
ery  in  ejectment,  even  though  the  defendant  does  not  show 
that  better  title  in  himself,  we  shall  limit  ourselves  to  the  following 
remarks: — 

The  rule  of  law,  that  a  plaintiff  must  recover  by  the  strength  of 
his  own  title,  and  not  the  weakness  of  his  adversary's,  must  be 
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limited  and  explained  by  the  nature  of  each  case  as  it  arises.  Since 
the  rule  is  universal,  that  a  plaintiff  in  ejectment  must  show  the 
right  to  possession  to  be  in  himself  positively,  and  it  is  immaterial  as 
to  his  right  of  recovery,  whether  it  be  out  of  the  tenant  or  not,  if  it  be 
not  in  himself,  it  follows  that  a  tenant  is  always  at  liberty  to  prove 
the  title  out  of  the  plaintiff,  although  he  does  not  prove  it  to  exist  in 
himself.  Possible  difficulties  may  be  suggested  as  to  the  application 
of  this  principle  to  mere  tort  feasors  or  forcible  disseisors;  but 
besides  that  such  cases,  being  generally  provided  for  under  statutes 
of  forcible  entry,  must  be  of  rare  occurrence,  it  is  time  enough  when 
they  occur,  to  consider  what  exceptions  they  present  to  the  general 
principle.^ 

The  last  point  proper  to  be  noticed  is,  that  made  in  the  former 
argument,  on  the  question  of  revocation  of  the  power  of  attorney 
under  which  the  junior  deed  was  executed. 

This  was^supposed  to  be  virtually  revoked  by  the  prior  conveyance 
of  the  same  land,  executed  by  Donaldson,  who  gave  the  power.  And 
this,  on  general  principles,  is  unquestionably  correct.  Whatever 
liabilities,  for  damages  or  otherwise,  Donaldson  might  have  incurred 
by  not  revoking  the  power  by  due  notice,  it  is  unques- 
[  *  525  ]  tionable,  *  that  a  power  must  cease  and  determine  when 
there  is  nothing  left  for  it  to  act  upon.  It  will  be  seen, 
however,  that  this  question  resolves  itself  into  the  principal  question 
in  the  cause,  to  wit,  whether  the  first  deed  ever  was  a  subsisting  valid 
conveyance.  If  it  was  not,  then  the  ground  of  the  argument  fails, 
for  the  estate  had  not,  in  effect,  ever  passed  out  of  Donaldson;  and 
if  it  was,  then  its  effect  is  complete  without  recurring  to  the  ground 
of  revocation.  Judgment  reversed. 

10  H.  811. 


Stewart  v.  Ingle  and  others. 

9  W.  526. 

Hay^  moved  for  a  new  certiorari^  upon  the  ground  that  the  return 
ought  to  have  been  made  by  the  judge  of  the  court  below,  and  not 
by  the  clerk. 

Washington,  J.,  after  consultation  with  the  judges,  stated  that, 
according  to  the  rules  and  practice  of  the  court,  a  return  made  by  the 
derk  of  the  circuit  court  for  the  District  of  Columbia,  to  a  writ  of 
certiorari^  was  a  sufficient  return.  Motion  denied. 

6  p.  515. 
1  See  Christy  v,  Scott  et  al.  14  H.  292. 
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In  replevin,  if  it  be  of  goods  distrained  for  rent,  the  amount  for  which  avowry  is  made,  is  the 
Yalue  of  the  matter  in  controversy ;  and  if  the  writ  be  issaed  to  try  Lie  title  to  property, 
it  is  in  the  nature  of  detinue,  and  the  value  of  the  article  replevied  is  the  value  of  the 
matter  in  dispute,  under  the  acts  concerning  jurisdiction. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  a  judgment  in  the  circuit  court  of  the 
United  States,  for  the  county  of  Washington,  in  the  District  of  Co- 
lumbia, rendered  for  the  sum  of  J591.  The  writ  was  dismissed  in 
the  early  part  of  the  term,  for  want  of  jurisdiction,  the  judgment  being 
for  less  than  ^1,000.  The  plaintiff  in  error  now  moves  to  reinstate 
the  cause,  alleging  that  the  damages  laid  in  the  declaration,  not  the 
amount  of  the  judgment,  is  the  matter  in  controversy  between  the 
parties. 

The  property  of  the  plaintiff  in  error  had  been  seized  for  rent,  upon 
which  she  sued  out  a  writ  of  replevin,  and  laid  her  damages  in  the 
declaration  at  (1,000.  The  defendant  in  error  acknowledged  the 
taking  charged  in  the  declaration,  and  justified  it  as  a  distress  for  the 
sum  of  $591,  due  for  rent  in  arrear.  The  judgment  of  the  court  was 
in  favor  of  the  avowant,  for  the  amount  of  the  rent  claimed. 

•  The  plaintiff  in  error  contends,  that  her  suit  was  not  [  *  528  ] 
merely  for  a  restitution  of  the  property  taken,  but  also  for 
damages,  and  that,  in  such  a  case,  the  value  of  the  matter  in  dispute 
IS  the  sum  laid  in  the  declaration. 

Her  counsel  relied  on  the  case  of  Hulsecamp  v.  Te.el,  2  D.  358, 
and  on  Cook  v.  Woodrow,  5  C.  13,  to  show  that,  in  actions  sounding 
in  damages,  the  sum  laid  in  the  declaration  is  the  standard  of  value. 
The  case  in  Dallas  was  an  action  of  trespass,  and  that  in  Cranch  an 
action  of  trover.  We  think  this  case  stands  on  different  principles 
from  either  of  those.  In  a  writ  of  replevin,  the  real  matter  in  contro- 
versy is  the  sum  claimed  as  rent,  or  the  property  replevied.  If  the 
replevin  be,  as  in  this  case,  of  property  distrained  for  rent,  the  amount 
for  which  the  avowry  is  made  is  the  real  matter  in  dispute.  The 
damages  are  merely  nominal.  K  the  writ  be  issued  as  a  means  of 
trying  the  title  to  property,  it  is  in  the  nature  of  detinue,  and  the 
value  of  the  article  replevied  is  the  matter  in  dispute.  In  this  case, 
the  judgment  against  the  plaintiff  in  error  being  for  less  than  (XjOOO, 
this  court  has  no  jurisdiction,  and  the  motion  to  replace  the  cause  on 
Hie  docket  must  be  overruled.  Motion  denied. 
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Ez  parte  Burr. 

9  W.  629. 

Whatever  may  be  the  aathoritj  of  this  court  to  interpose  by  mandaimu,  in  case  of  remoYsl 
of  an  attorney  by  an  inferior  coart,  it  will  not  be  exercised  nnless  where  the  condact  of 
the  court  below  has  been  grossly  irregular  or  flagrantly  improper. 

In  a  regular  complaint  against  an  attorney,  charges  cannot  be  received  and  acted  on,  Luleas 
made  on  oath.  But  he  may  himself  waive  the  preliminary  of  an  affidavit,  and  the  court 
may  proceed,  at  his  instance,  to  investigate  the  charges,  upon  testimony,  on  oath  and 
regularly  taken. 

Emmett  moved  for  a  rule  to  show  cause  why  a  numdamus  should 
not  issue  to  the  circuit  court  for  the  District  of  Columbia,  command- 
ing that  court  to  restore  one  Burr,  an  attorney  of  that  court,  who  had 
been  suspended  from  practice  for  one  year,  by  order  of  that  court 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court. 

This  is  a  motion  for  a  mandamus  to  the  circuit  court  for  the  Dis- 
trict of  Columbia,  to  restore  Mr.  Burr  to  his  place  of  attorney  at  th6 
bar  of  that  court. 

It  is  a  very  unusual  application,  on  which  the  court  has  felt  con- 
siderable doubts. 
[  *  530  ]  *  On  one  hand,  the  profession  of  an  attorney  is  of  great 
importance  to  an  individual,  and  the  prosperity  of  his  whole 
life  may  depend  on  its  exercise.  The  right  to  exercise  it  ought  not  to 
be  lightly  or  capriciously  taken,  from  him.  On  the  other,  it  is  ex- 
tremely desirable  that  the  respectability  of  the  bar  should  be  main- 
tained, and  that  its  harmony  with  the  bench  should  be  preserved.  For 
these  objects,  some  controUing  power,  some  discretion,  ought  to  reside 
in  the  court  This  discretion  ought  to  be  exercised  with  great  moder- 
ation and  judgment;  but  it  must  be  exercised ;  and  no  other  tribunal 
can  decide,  in  a  case  of  removal  from  the  bar,  with  the  same  means 
of  information  as  the  court  itself.  If  there  be  a  revising  tribunal, 
which  possesses  controlling  authority,  that  tribunal  will  always  feeJ 
the  delicacy  of  interposing  its  authority,  and  would  do  so  only  in  a 
plain  case. 

Some  doubts  are  felt  in  this  court  respecting  the  extent  of  its  au- 
thority as  to  the  conduct  of  the  circuit  and  district  courts  towards 
their  officers ;  but  without  deciding  on  this  question,  the  court  is  not 
inclined  to  interpose,  unless  it  were  in  a  case  where  the  conduct  of 
the  circuit  or  district  court  was  irregular,  or  was  flagrantly  improper. 

In  the  case  at  bar,  the  proceedings  were  supposed  to  be  irregular, 
because  Mr.  Burr  was  put  to  answer  charges  not  made  on  oath. 

That  the  charges,  in  a  regular  complaint  against  an  attorney,  ought 
not  to  be  received  and  acted  on,  unless  made  on  oath,  is  admitted. 
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It  is  a  course  of  proceeding  which  is  recommended  by  con- 
siderations, *  too  obvious  to  require  that  they  should  be  urged.  [  *  531  ] 
But  this  is  not  a  proceeding  of  that  description.  The  court 
did  not  caU  on  Mi.  Burr  to  answer  an  accusation  in  the  nature  of  an 
information  against  him.  The  inquiry  was  invited  by  himself;  the 
charges  were  made  at  his  instance ;  and  the  court  proceeded  on  them 
at  his  request.  Mr.  Burr  himself,  then,  dispensed  with  the  prelimi- 
nary step  of  an  affidavit  to  the  charges  which  were  to  constitute  the 
subject  of  that  inquiry.  He  waived  this  preliminary.  The  testimony 
on  which  the  court  proceeded  was  aU  on  oath,  and  obtained  in  a 
manner  which  is  not  exceptionable.  There  is,  then,  no  irregularity 
in  the  mode  of  proceeding  which  would  justify  the  interposition  of 
this  court.  It  could  only  interpose,  on  the  ground  that  the  circuit 
court  had  clearly  exceeded  its  powers,  or  had  decided  erroneously  on 
the  testimony.  The  power  is  one  which  ought  to  be  exercised  with 
great  caution,  but  which  is,  we  think,  incidental  to  all  courts,  and  is 
necessary  for  the  preservation  of  decorum,  and  for  the  respectability 
of  the  profession.  Upon  the  testimony,  this  court  would  not  be  will- 
ing to  interpose  where  any  doubt  existed.  It  is  the  less  inclined  to 
interpose  in  this  case,  because  the  complaint  is  not  of  an  absolute 
removal,  but  of  a  suspension,  which  is  nearly  expired,  after  which 
Mr.  Burr  may  be  restored  by  the  court  itself,  should  not  very  serious 
objections  exist  to  that  measure*  Motion  denied. 

7WaL8d4. 


Smith  v.  IVFIveb* 

9  W.  632. 

•a  aU  coses  of  concarrent  jarisdiction,  the  coart  which  first  has  possession  of  the  sabject, 
must  determine  it  conclnsiyely. 

Aithoagh  coarts  of  equity  have  concurront  jurisdiction  with  courts  of  Uw,  in  all  matters  of 
fraud,  yet,  where  the  cause  has  already  been  tried  and  determined  by  a  court  of  law,  a  court 
of  equity  cannot  take  cognizance  of  it,  unless  there  be  the  addition  of  some  equitable  cir- 
cumstance to  give  jurisdiction. 

(n  such  a  case,  some  defect  of  testimony,  or  other  disability,  which  a  court  of  law  cannot 
remove,  must  be  shown,  as  a  ground  for  resorting  to  a  court  of  equity. 

Appeal  from  the  circuit  court  of  West  Tennessee. 

This  cause  was  argued  by  Eaton  and  Isaacks^  for  the  appellants ; 
and  by  White  and  Spaten^  for  the  respondents. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of  the  United 
States  for  the  district  of  West  Tennessee,  dismissing  the  plaintiff's 
MU. 

VOL.  VI.  15 
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[  *  533  ]  The  bill  states  that  the  plaintiff  had  made  *  several  entries 
for  small  tracts  of  land  within  the  district,  for  which  he  had 
obtained  patents.  That  the  defendant,  John  M'lver,  claiming  title  to 
the  same  land,  under  an  older  grant,  obtained  by  Donaldson  and 
Tyrrel,  had  brought  ejectments  against  him  for  the  several  tracts  of 
land  he  claims,  and  has  obtained  judgment  in  some  of  them.  That  he 
has  attempted  to  bring  the  causes  before  this  court  by  writ  of  error, 
but  has  been  unable  to  do  so,  because  no  one  of  his  tracts  is  worth 
$2,000 ;  though  all  of  them,  taken  together,  are  worth  a  larger  sum. 

The  bill  alleges  that  the  grant  to  Donaldson  and  Tyrrel  is  a  pre- 
tended grant,  purporting  to  be  issued  by  the  State  of  North  Carolina, 
in  the  year  1795 ;  that  if  genuine,  it  does  not  cover  his  land,  because 
it  calls  for  40,000  acres  only,  but  includes  70,000  within  its  bounda- 
ries ;  that  the  grant  is  not  founded  on  any  warrants,  or,  if  upon  any, 
on  those  previously  granted ;  and  the  numbers  of  the  warrants  have 
been  inserted  in  the  plat  and  certificate  by  the  grantees,  since  the 
grant  issued ;  that  it  is  probable  the  grant  never  did  issue,  but  was 
stolen  out  of  the  office  in  blank,  and  was  filled  up  by  the  grantees, 
of  all  which  the  said  JVFIver  had  notice,  before  he  received  his  con- 
veyance. That  IVFIver  contends  sometimes  that  the  grant  issued  on 
one  set  of  warrants,  and  sometimes  on  another,  and  has  caused  it  to 
be  registered  in  Knox  county,  in  one  way,  and  in  Overton,  where 
the  land  lies,  in  another ;  and  to  avoid  detection,  has  torn  the  plat 
and  certificate  of  survey  from  the  grant ;  and,  finally,  that 
[  *  534  ]  the  *  State  of  North  Carolina  had  no  power  to  issue  the 
grant 

The  defendant  demurred  to  this  bill,  and,  on  argument,  the  de- 
murrer was  sustained,  and  the  bill  dismissed. 

The  first  question  made  in  the  cause,  is  the  jurisdiction  of  the 
court,  sitting  as  a  court  of  chancery.  It  is  contended,  on  the  part  of 
the  respondent,  that  a  court  of  equity  can  exercise  no  jurisdiction  in 
the  case,  because  the  plaintiff  has  full  and  adequate  remedy  at  law. 

The  several  allegations  of  the  bill  have  been  reviewed ;  and  it  is 
contended  that  each  of  them  is  examinable  at  law,  and  ought  to  be 
decided  in  precisely  the  same  manner  in  both  courts.  If  the  surplus 
quantity  of  land  contained  in  the  patent,  avoids  the  grant,  in  whole 
or  in  part,  in  a  court  of  equity,  its  effect  would  be  the  same  in  a 
court  of  law.  K  the  grant  be  void,  because  issued  without  warrants, 
or  on  warrants  previously  satisfied,  it  is  void  at  law.  So  with  respect 
to  the  allegations  that  it  was  stolen  out  of  the  land-office ;  that  the 
plat  and  certificate  of  survey  have  been  torn  off;  that  North  Caro- 
lina had  no  power  to  issue  it ;  and  so  with  respect  to  every  allegation 
in  the  bill     The  facts  alleged  are  ail  examinable  at  law,  and  a  court 
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of  law  is  as  capable  of  deciding  on  them  as  a  court  of  equity.  In 
such  a  case,  the  existence  of  some  fact,  which  disables  the  party 
having  the  law  in  his  favor  from  bringing  his  case  fairly  and  fully 
before  a  court  of  law,  has  been  generally  supposed  to  be  indispen- 
sable to  the  jurisdiction  of  a  court  of  equity.  Some  defect 
of  testimony,  some  disability,  *  which  a  court  of  law  cannot  [  *  535  ] 
remove,  is  usually  alleged  as  a  motive  for  coming  into  a 
court  of  equity.  But  in  the  case  at  bar,  the  bill  alleges  nothing 
which  can  prevent  a  court  of  law  from  exercising  its  full  judgment. 
No  defect  of  testimony  is  alleged;  no  discovery  is  required;  no 
appeal  is  made  to  the  conscience  of  the  defendant.  Facts  are 
alleged,  which  have  precisely  the  same  operation  in  a  court  of  law 
as  in  a  court  of  equity ;  and  the  bill  does  not  even  insinuate  that 
they  cannot  be  proved  at  law. 

The  argument  on  the  other  side  is,  that  the  bill  charges  gross 
fraud  on  those  under  whom  the  defendant  claims,  and  charges  him 
with  knowledge  of  that  fraud ;  and  that  courts  of  equity  have  con- 
current jurisdiction  with  courts  of  law,  in  all  matters  of  fraud. 

Admitting  this  proposition  to  be  true,  to  the  full  extent  in  which 
it  is  stated,  it  will  not,  we  think,  aid  the  case.  In  all  cases  of  con- 
current jurisdiction,  the  court  which  first  has  possession  of  the  subject 
must  decide  it.  The  questions  in  these  cases  have  all  been  decided 
at  law,  and  the  party  can  have  no  right  to  bring  them  on  again  before 
a  court  of  chancery.  Were  a  court  of  equity,  in  a  case  of  concur- 
rent jurisdiction,  to  try  a  cause  already  tried  at  law,  without  the 
addition  of  any  equitable  circumstance  to  give  jurisdiction,  it  would 
act  as  an  appellate  court,  to  afiirm  or  reverse  a  judgment  ahready 
rendered,  on  the  same  circumstances,  by  a  competent  tribunal.  This 
is  not  the  province  of  a  court  of  chancery. 

The  appellant  has  relied  on  the  case  of  *  Winchester  v.  [  *  536  ] 
Evans,  et  al..  Cook's  Tenn.  R.  420.  That  was  a  bill  in  the 
court  of  chancery  of  Tennessee,  to  be  relieved  against  a  judgment 
rendered  in  the  state  court  of  Pennsylvania,  on  the  suggestion  that 
it  was  a  trial  by  surprise,  in  the  absence  of  the  party  and  of  his  wit- 
nesses. The  defendant  filed  a  plea  in  bar,  denying  the  surprise 
alleged  in  the  bill,  and  averring  that  the  trial  was  a  full  and  a  fair 
one,  and  that  the  judgment  was  rendered  on  all  the  testimony  belong- 
ing to  the  cause.  The  plaintiff  demurred ;  and,  on  the  argument  of 
the  demurrer,  the  court  said :  "  Taking  the  matter  of  the  plea  to  be 
true,  it  would  bar  an  investigation  in  this  court.  If  the  complainant 
chooses  to  deny  the  truth  of  this  plea,  he  can  still  reply  to  it,  as  well 
as  to  the  answer ;  and  he  may  then  have  an  opportunity  of  showing 
that  there  was  not  a  full  and  fair  tria'  •  and  that,  therefore,  the  judg- 
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ment  ought,  in  equity,  to  have  no  effect.  But  while  ever  I  am 
constrained  to  believe  that  there  was  a  full  and  fair  trial  in  a  court 
of  law,  it  will  be  an  objection  with  me,  to  a  reinvestigation  in  a 
court  of  equity." 

This  case  appears  to  the  court  to  decide  the  very  principle  laid 
down  in  the  preceding  part  of  this  opinion. 

Admitting,  then,  the  concurrent  jurisdiction  of  the  courts  of  equity 
and  law,  in  matters  of  fraud,  we  think  the  cause  must  be  decided  by 
the  tribunal  which  first  obtains  possession  of  it,  and  that  each  court 
must  respect  the  judgment  or  decree  of  the  other.  A  ques- 
[  •  637  ]  tion  decided  at  law,  cannot  *  be  reviewed  in  a  court  of 
equity,  without  the  suggestion  of  some  equitable  circum- 
stance, of  which  the  party  could  not  avail  himself  at  law. 

Decree  affirmed^  with  costs. 


MoLLAN  and  others  v.  Torrance. 

9  W.  637. 

An  indorsee  of  a  promissory  note,  who  resides  in  a  different  State,  may  sne,  in  the  drcoit 
ooart,  his  immediate  indorser,  residing  in  the  State  in  which  the  sait  is  brought,  althoagh 
that  indorser  be  a  resident  of  the  same  State  with  the  maker  of  the  note. 

Bat  where  the  suit  is  brought  against  a  remote  indorser,  and  the  plaintiflT,  in  his  declaration, 
traces  his  title  through  an  intermediate  indorser,  he  must  show  that  this  intermediate 
indorser  could  have  sustained  his  action  in  the  circuit  court. 

A  plea  to  the  jurisdiction  of  the  circuit  court  must  show  that  the  parties  were  citizens  of 
the  same  State,  at  the  time  the  action  was  brought,  and  not  merely  at  the  time  of  the  plea 
pleaded.  The  jurisdiction  depends  upon  the  state  of  things  at  the  time  of  the  action 
brought;  and  after  it  is  once  vested,  it  cannot  be  ousted  by  a  subsequent  change  of  resi- 
dence of  either  of  the  parties. 

Error  to  the  district  court  of  Mississippi. 

[  *538  ]      This  cause  was  argued,  by  Jones^  for  *the  plaintifis,  and 
by  Ra/nkifi^  for  the  defendant. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court. 

The  declaration  in  this  cause  contains  two  counts.  The  first  is 
against  the  defendant,  Torrance,  as  indorser  of  a  promissory  note, 
made  by  Spencer  and  Dunn,  payable  to  Sylvester  Dunn,  and  indorsed 
by  him  to  the  defendant,  Torrance,  by  whom  it  was  indorsed  to 
H.  J.  Lowrie,  and  by  him  to  the  plaintiffs.  The  other  count  is,  for 
money  had  and  received  by  the  defendant  to  the  plaintifis'  use. 

The  declaration  states  the  plaintifis  to  be  citizens  of  New  York, 
and  the  defendant  to  be  a  citizen  of  Mississippi,  but  is  silent  respect- 
ing the  citizenship  or  residence  of  Lowrie,  the  immediate  indorser 
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of  Torrance,  through  whom  the  plaintifis  trace  their  title  to  the  money 
for  which  the  suit  is  instituted. 

The  case  of  Young  v.  Bryan,  6  W.  146,  has  decided  that  an 
indorsee  who  resides  in  a  different  State,  may  sue  his  immediate 
indorscr^  residing  in  the  State  in  which  the  suit  is  brought,  although 
that  indorser  be  a  resident  of  the  same  State  with  the  maker  of  the 
note ;  but  in  this  case  the  suit  is  brought  against  a  remote  indorser^ 
and  the  plaintiffs,  in  their  declaration,  trsice  their  title  through 
an  intermediate  indorser,  •without  showing  that  this  inter-  [  *S39  ] 
mediate  indorser  could  have  sustained  his  action  against  the 
defendant  in  the  courts  of  the  United  States.  The  case  of  Turner  v. 
The  Bank  of  North  America,  4  D.  8,  has  decided  that  this  count 
does  not  give  the  court  jurisdiction.  But  the  count  for  money  had 
and  received  to  the  use  of  the  plaintiffs,  being  free  from  objection,  it 
becomes  necessary  to  look  further  into  the  case. 

The  defendant  has  filed  a  plea  to  the  jurisdiction  of  the  court,  in 
which  he  states  that  the  promises  laid  in  the  declaration  were  made 
to  H.  J.  Lowrie,  and  not  to  the  plaintiffs,  and  that  the  said  H.  J. 
Lowrie  and  the  defendant,  are  both  citizens  of  the  State  of  Missis- 
sippi. The  plaintifEs  demurred  to  this  plea,  and  the  defendant  joined 
in  demurrer.  On  argument,  the  demurrer  was  overruled,  the  plea 
sustained,  and  judgment  rendered  for  the  defendant. 

The  case  is  now  before  the  court  on  a  writ  of  error. 

The  plaintiffs  contend  that  the  plea  is  defective,  because  it  avers 
that  the  said  H.  J.  Lowrie  and  the  defendant  are  both  citizens  of  the 
State  of  Mississippi,  at  the  time  of  the  plea  pleaded,  not  that  they 
were  citizens  of  the  said  State  at  the  time  the  action  was  brought 

It  is  quite  dear  that  the  jurisdiction  of  the  court  depends  upon 
the  state  of  things  at  the  time  of  the  action  brought,  and  that,  after 
vesting,  it  cannot  be  ousted  by  subsequent  events.  Since,  then,  one 
of  the  counts  shows  jurisdiction,  and  the  plea  does  not 
contain  sufficient  matter  to  deny  •that  jurisdiction,  we  [•540] 
think  that  judgment  ought  not  to  have  been  rendered  on 
the  demurrer  in  favor  of  the  defendant.  It  must,  therefore,  be 
reversed,  and  the  cause  remanded  to  the  court  for  the  district  of 
Mbsissippi,  where  the  parties  may  amend  their  pleadings,  which  are 
very  defective.  Judgment  reversed. 

7  P.  252;  12  P.  164;  5H.  278;  6  H.  3«  ;  13  H.  183;  17  H.  478;  19  H.  593. 
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Den  ex  dem.  Walker  v.  Turner. 

9  W.  641. 

By  the  statute  of  limitations  of  Tennessee,  of  1797,  a  possession  of  scyen  years  is  a  protec 

tion,  only  when  held  under  a  grant,  or  under  mesne  conveyances  which  connect  it  with 

a  grant. 
A  sherifT^s  deed,  which  is  void  for  want  of  jurisdiction  in  the  court  under  whose  judgment 

the  sale  took  place,  is  not  such  a  conyeyance  that  a  possession  under  it  will  be  protected 

by  the  statute  of  limitations. 

Washington,  J.,  delivered  the  opinion  of  the  court. 

This  was  an  ejectment  brought  in  May,  1818,  in  the  circuit  court 
for  the  district  of  Tennessee,  by  the  plaintiff  in  error,  to  recover  pos- 
session of  a  lot  of  ground  in  the  town  of  Nashyille,  distinguished  in 
the  plan  of  the  town  as  lot  No.  85.  Upon  the  trial  of  the  cause,  the 
plaintiff  gave  in  evidence  a  deed  for  the  lot  in  controversy,  from  the 
commissioners  of  the  town  of  Nashville  to  the  lessor  of  the  plaintiff, 
bearing  date  the  6th  of  August,  1790,  and  then  proved  the  defendant 
to  be  in  possession  of  the  same  at  the  time  the  suit  was  brought. 

The  defendant  then  gave  in  evidence  a  record  of  the  county  court 
of  Davidson,  in  the  State  of  Tennessee,  by  which  it  appears  that, 
upon  the  complaint  of  Roger  B.  Sappington,  administrator  of  Mark 
B.  Sappington,  deceased,  to  a  justice  of  the  peace  for  the  said 
county,  supported  by  his  oath,  George  Walker  (the  lessor 
[*542]  of  *the  plaintiff)  was  justly  indebted  to  him,  as  adminis- 
trator aforesaid,  as  appears  by  the  books  of  the  said  Mark, 
to  the  amount  of  twenty  dollars  and  twenty -five  cents,  and  that  the 
said  Walker  was  an  inhabitant  of  another  government,  so  that  the 
ordinary  process  of  law  could  not  be  served  upon  him,  an  attach- 
ment, bearing  date  the  24th  of  April,  1804,  was  awarded  by  the 
magistrate  against  the  estate  of  the  said  Walker,  which  the  officer 
was,  by  the  said  process,  directed  to  secure,  so  as  to  be  liable  to 
further  proceedings  to  be  had  before  the  said  justice,  or  some  other 
justice  for  the  said  county.  The  return  upon  the  attachment  was, 
that  no  personal  property  was  to  be  found ;  and  on  the  26th  of  April, 
1804,  judgment  was  rendered  by  the  magistrate  in  favor  of  the  plain- 
tiff, for  twenty  dollars  and  twenty-five  cents,  and  costs. 

These  proceedings  being  carried  into  the  county  court  of  Davidson, 
the  cause  was  there  docketed,  and  the  defendant  having  appeared 
by  attorney,  a  stay  of  six  months,  under  the  law,  was  entered  on  the 
docket.  At  the  sessions  of  the  court,  in  October,  1804,  the  defendant 
entered  special  bail,  and  replevied  the  property  attached.  The  record 
then  exhibits  the  following  entry,  namely :  "  On  which  attachment 
the  said  administrator  obtained  judgment  before  J.  A.  Parker,  (who 
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issued  the  attachment,)  a  justice  of  the  peace,  ou  the  26th  of  April, 
1804 ;  which  proceedings  being  brought  up  to  Davidson  county  court, 
April  sessions,  1804,  and  a  stay  of  further  proceedings  ordered  to  the 
present  sessions,  October,  1804 ;  at  which  sessions  bail  was 
entered,  in  order  to  •replevy  the  property  attached;  after  [  •643  ] 
which,  and  during  the  same  sessions,  the  said  Sappington 
moved  the  court  for  an  ord^  to  sell  the  property  attached,  whereupon 
the  court  directed  the  clerk  to  issue  orders  of  sale  to  the  sheriff,  to 
sell  the  property  attached."  The  record  proceeds  to  state  that,  in 
pursuance  of  this  judgment,  orders  of  sale  issued,  returnable  to  the 
Jfanuary  sessions  of  1805,  but  which  did  not  appear  to  have  been 
returned. 

The  defendant  then  gave  in  evidence  a  deed,  dated  the  22d  of 
July,  1809,  from  the  sheriff  of  Davidson  county,  to  Roger  B.  Sapping- 
ton, for  the  lot  in  question,  purchased  by  him  at  public  auction,  under 
process  of  the  court  of  said  county,  for  non-payment  of  the  taxes 
due  upon  the  said  lot.  The  defendant  also  gave  in  evidence  a  deed, 
from  the  said  Roger  B.  Sappington  to  Lemuel  P.  Turner,  deceased^ 
to  whom  the  defendant  was  proved  to  be  heir  and  devisee.  He 
further  proved  that,  shortly  after  the  deed  by  the  sheriff  to  Roger  B. 
Sappington,  he  (the  grantee)  exercised  acts  of  ownership  on  the  lot 
in  question,  by  cutting  trees,  quarrying  stones,  &c.,  which  he  contin- 
ued to  do  until  he  sold  the  lot  to  Turner,  but  that  he  never  resided 
on  the  lot,  or  had  any  continued  possession  thereof,  except  as  above 
stated. 

The  next  evidence  given  by  the  defendant,  was  a  deed,  dated  the 
day  of  January,  1806,  from  the  sheriff  of  Davidson  county  to 
Roger  B.  Sappington,  which,  after  reciting  all  the  proceedings  before 
mentioned,  before  the  magistrate  of  Davidson  county,  and  the  court 
of  that  county,  in  the  suit  of  Sappington  against  Walker, 
the  writ  of  •  vend,  expo,  to  sell  the  said  lot,  issued  by  the  [  *  544  ] 
said  county  court,  and  the  purchase  of  the  same  by  the  said 
Sappington,  as  the  highest  bidder,  at  public  auction,  conveys  the  said 
lot  to  him.  ' 

The  defendant  then  proved  that  in  the  year  1811  or  1812,  Lemuel 
P.  Turner  commenced  building  a  stone  fence  on  this  lot,  which  he 
was  one  or  two  years  engaged  in  completing ;  that  he  commenced 
building  a  house  on  the  lot,  which  he  incessantly  persevered  in  till  it 
was  finished,  after  which  he  removed  into  it,  in  1812  or  1813, 

Upon  the  above  evidence,  set  forth  in  a  bill  of  exceptions  to  the 
opinion  of  the  court,  the  charge  to  the  jury  was,  that  the  deed  from 
the  sheriff  of  Davidson  county  to  R.  B.  Sappington,  under  the  judg- 
ment of  Sappington's  administrator  against  Walker,  was  sufficient| 
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if  the  jury  believed  the  facts  to  be  as  above  stated,  to  vest  the  title 
of  said  Walker  to  said  lot  in  Sappington,  the  purchaser  at  the  execa- 
tion  sale;  that  the  tribunal  that  adjudicated,  and  from  whom  the 
execution  issued,  had  jurisdiction  of  the  subject-matter,  and  that  the 
parties,  too,  were  in  court ;  that  the  deeds  aforesaid  were  of  such  a 
color  or  appearance  of  title  as,  connected  with  seven  years'  peaceable 
and  continued  possession,  by  the  person^  claiming  under  them,  and 
the  grant  to  Walker,  would  protect  the  possession  under  the  statute 
of  limitations.  The  fact  as  to  possession  was  left  to  the  jury.  The 
judge  further  stated  that  a  party,  to  be  protected  by  the  statute,  must 
have  an  adverse  continued  possession  of  the  land  in  dispute, 
[  •  545  ]  either  by  actually  residing  on  it,  or  by  *  having  it  inclosed 
with  a  stone  fence ;  and  that  a  possession,  by  such  inclosing 
or  fence,  would  be  sufficient,  without  an  actual  residence  on  the 
land. 

This  charge  presents,  for  the  consideration  of  the  court,  the  follow- 
ing questions :  — 

■    1.  Whether  the  deed  from  the  sheriff  of  Davidson  county  to  Sap- 
pington,  did  vest  in  the  latter  a  title  to  the  land  in  question  ? 

2.  Whether,  under  the  circumstances  stated  in  the  bill  of  excep* 
tions,  the  possession  of  the  defendant  was  protected  by  the  statute 
of  limitations  of  the  State  of  Tennessee  ? 

3.  Whether  the  court  below  was  right  in  the  statement  made  to 
the  jury,  as  to  what  constitutes  a  possession  to  be  protected  by  the 
act  of  limitations  ? 

1.  Whether  the  sherifTs  deed  conveyed  to  Sappington  a  title  to 
the  land  in  controversy,  depends  upon  the  question  whether  the  sale 
was  made  under  the  judgment  of  a  tribunal  having  jurisdiction  of 
the  cause  in  which  it  was  rendered.  The  judgment  was  rendered  by 
a  justice  of  the  peace,  upon  an  attachment  issued  by  him  against  a 
non-resident,  and  returnable  before  himself;  and  the  order  for  selling 
the  property  attached  v^as  made  by  the  county  court  It  does  not, 
however,  appear  by  the  return  made  upon  the  attachment,  that  the 
lot  in  dispute,  or  any  other  property  of  Walker,  was  attached ;  nor 
does  it  even  appear,  otherwise  than  by  a  recital  in  the  deed  from  the 
sheriff  to  Sappington,  that  any  process  issued  from  the  county  court, 
which  authorized  the  sheriff  to  sell  this  lot  Evidence  was 
[  •  546  ]  given  by  *  the  clerk,  that  an  execution  issued,  corresponding 
with  the  order  of  the  court,  but  that  the  execution  could  not 
be  found.  K  the  execution  corresponded  with  the  order  of  the  court, 
then  it  authorized  the  sale  of  the  property  attached ;  and,  as  the 
return  of  the  constable  does  not  state  that  any  property  was  attached, 
it  is  difficult  to  perceive  by  what  authority  the  lot  in  dispute  was. 
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sold  to  Sappington.  As  to  the  recital  in  the  deed  from  the  sheriflF  to 
Sappington,  that  the  writ  of  venditioni  exponas,  under  which  the  sale 
was  made,  authorized  the  sale  of  this  lot,  it  is  inadmissible  as  evi- 
dence of  that  fact  against  the  plaintiff,  who  was  neither  a  party  nor 
privy  to  the  deed. 

But  passing  by  this  objection  to  the  validity  of  the  sale,  the  court 
vill  inquire,  whether  the  same  was  sanctioned  by  the  judgment  of 
a  tribunal  having  competent  jurisdiction  of  the  case  in  which  it  was 
rendered.  It  is,  in  the  first  place,  by  no  means  to  be  admitted  that, 
at  the  time  these  proceedings  were  instituted,  a  justice  of  the  peace 
was  authorized,  by  the  laws  of  Tennessee,  to  issue  an  attachment 
against  the  estate  of  a  non-resident  debtor,  returnable  before  himself, 
and  determinable  by  him.  By  the  19th,  20th,  and  21st  sections  of 
the  act  of  1794,  a  justice  of  the  peace  is  empowered  to  issue  an 
attachment  against  the  estate  of  a  debtor  who  has  removed,  or  is  re- 
moviyg  himself  privately  out  of  the  county,  or  who  so  absconds  and 
conceals  himself,  that  the  ordinary  process  of  law  cannot  be  served 
apon  him ;  and  also,  against  the  estate  of  a  non-resident ; 
but,  in  all  these  cases,  the  attachment  is  to  be  returned  •to  [  *  547  ] 
the  court  where  the  suit  is  cognizable,  and  is  to  be  there 
adjudicated.  This  attachment  may  be  levied  on  the  lands,  goods, 
and  chattels  of  the  debtor.  By  the  56th  section  of  this  act,  the  mag- 
istrate is  authorized,  in  cases  where  by  the  said  act  he  has  jurisdic- 
tion, to  issue  an  attachment  against  the  estate  of  an  absconding  or 
absent  debtor;  and  the  proceedings  thereon,  before  him,  are  to  be  in 
a  summary  way,  as  on  a  warrant.  The  court  does  not  understand 
that  this  section  extends  to  persons  who  are  citizens  and  residents 
without  the  limits  of  Tennessee.  It  may  well  be  doubted,  then, 
whether  the  proceedings  before  the  justice  were  not,  on  this  ground, 
coram  nonjvdice.  But  without  giving  a  positive  decision  upon  that 
point,  the  court  is  of  opinion  that  the  justice  had  not  jurisdiction  of 
the  subject-matter  upon  which  his  judgment  was  rendered.  By  the 
52d  section  of  the  above  act,  jurisdiction  is  given  to  any  justice  of  the 
peace,  in  cases  of  debts  and  demands  amounting  to  twenty  dollars  and 
under,  where  the  balance  is  due  on  any  specialty,  note,  or  agreement, 
for  money  or  specific  articles,  or  for  goods,  wares,  and  merchandise, 
sold  and  delivered,  or  work  and  labor  done ;  in  which  cases  he  is 
empowered  to  render  judgment,  and  to  award  execution  against  the 
goods  and  chattels,  or  the  body  of  the  debtor.  It  is  admitted  by  the 
counsel,  that  a  subsequent  law  raised  the  jurisdiction  of  the  justice 
beyond  the  sum  for  which  this  judgment  was  rendered.  By  the  act 
of  1786,  which  we  understand  is  still  in  force  in  Tennessee, 
it  is  provided,  that  when  an  *  execution  is  in  the  hands  of  a  [  *  548  J 
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constable,  in  consequence  of  a  judgment  of  a  justice  of  the 
peace,  and  there  shall  be  no  personal  property  whereon  to  levy  it,  in 
such  case  he  shall  levy  it  on  the  real  estate  of  the  defendant,  and 
make  return  thereof  to  the  next  county  court,  that  the  court  may  or- 
der the  sheriff  to  sell  the  said  real  estate,  or  enough  thereof,  according 
to  law.  Whether  it  was  under  this  act  that  the  proceedings  before 
the  magistrate  found  their  way  into  the  county  court,  it  is  impossible 
for  this  court  to  decide.  It  does  not  seem  to  us  that  the  case  is  one 
which  was  provided  for  by  that  act,  since  it  does  not  appear  that  any 
execution  was  issued  by  the  magistrate  upon  his  own  judgment ;  or 
if  any  did  issue,  that  it  was  levied  on  the  real  estate  of  the  debtor, 
and  returned  to  the  county  court.  Be  all  this  as  it  may,  the  ground 
of  the  jurisdiction  of  the  magistrate  does  not  appear  upon  the  face 
of  the  proceedings  before  him ;  without  which,  the  court  must  con- 
sider them  as  coram  nonjudice.  The  cases  of  which  he  had  cogniz- 
ance, are  particularly  enumerated  in  the  52d  section,  before  ref  ited ; 
and  it  appears,  by  the  record  given  in  evidence,  that  the  demand  sworn 
to  by  Sappington,  was  for  twenty  dollars  and  twenty-five  cents,  as  ap- 
peared by  the  books  of  his  intestate.  But  this  was  not  the  assertion 
of  a  cause  of  action,  for  "  a  balance  due  on  any  specialty,  note  or 
agreement,  for  money  or  specific  articles,  or  for  goods,  wares,  and 
merchandise  sold  and  delivered,  or  for  work  and  labor  done."  It 
might  have  been  for  rent  due,  for  money  advanced,  money  received 
to  the  use  of  the  plaintiff,  and  even  for  money  claimed 
[  *  549  ]  *  by  the  plaintiff  as  due  ex  debito,  and  charged  in  the  books 
of  the  intestate.  It  is  obvious  that  the  magistrate  had  no 
authority  to  take  cognizance  of  these  cases,  and  of  others  which  might 
be  stated ;  and  since  his  jurisdiction  was  strictly  special  and  limited, 
it  is  essential  to  the  validity  of  his  judgment,  and  of  the  proceedings 
under  it,  that  the  record  should  show  that  he  acted  upon  a  case 
which  the  law  submitted  to  his  jurisdiction.  The  order  of  the  county 
court,  for  the  sale  of  the  defendant's  land,  having  been  founded  upon 
this  judgment,  is  exposed  to  the  same  objection  which  applies  to  the 
judgment  itself.  If  the  judgment  was  void,  an  execution  or  order 
of  sale,  founded  upon  it,  was  equally  so.  This  court  must,  therefore, 
decide  that  the  deed  from  the  sheriff  to  Sappington,  under  whom  the 
defendant  claims,  was  utterly  void,  having  been  made  without  any 
legal  authority. 

2.  The  next  question  is,  whether,  under  the  circumstances  stated  in 
the  bill  of  exceptions,  the  possession  of  the  defendant  was  protected 
by  the  statute  of  limitations  of  the  State  of  Tennessee  ?  This  statute* 
which  passed  in  the  year  1797,  enacts,  "  that  in  all  cases  wherever 
any  person  o»'  persons  shall  have  had  seven  years'  peaceable  possession 
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of  any  land,  by  virtue  of  a  grant,  or  deed  of  conveyance  founded 
upon  a  grant,  and  no  legal  claim  by  suit  in  law  be  set  up  to  said 
land,  within  the  abovesaid  term,  that  then,  and  in  that  case,  the 
person,  &c.,  &c,  holding  possession  as  aforesaid,  shall  be  entitled  to 
hold  possession,  in  preference  to  all  other  claimants,  of  such  quan- 
tity of  land  as  shall  be  specified  in  his,  her,  or  their  said 
grant,  *  or  deed  of  conveyance,  founded  on  a  grant  as  afore-  [  *  650  ] 
said." 

In  the  case  of  Patton's  Lessee  v,  Easton,  1  W.  476,  a  con- 
struction of  the  above  act  was  given  by  this  court,  in  which  it 
was  decided  that  a  possession  of  seven  years  is  a  bar,  only  when 
it  is  held  under  a  grant,  or  under  a  deed  founded  on  a  grant ;  and 
that,  as  the  defendant  in  that  case  showed  no  title  under  the  trustees 
of  the  town  of  Nashville,  nor  under  any  other  grant,  his  seven  years' 
possession  was  insufficient  to  protect  his  title,  or  to  bar  that  of  the 
plaintiff,  under  a  conveyance  from  the  trustees. 

That  was  a  stronger  case  for  the  defendant  than  the  present ;  for 
in  that  the  defendant  gave  in  evidence  a  deed  for  a  valuable  con- 
sideration, firom  Josiah  Love  to  WiUiam  T.  Lewis,  at  a  time  when 
the  possession  of  the  land  in  controversy  was  vacant.  That  Lewis, 
immediately  after  the  conveyance,  took  possession  of  theland,  mad« 
valuable  improvements  thereon,  and  continued  so  possessed  for  about 
seventeen  years,  when  he  sold  and  conveyed  the  same  to  the  defend- 
ant, w^ho  took  and  continued  the  possession  until  the  ejectment  w^as 
brought.  Here,  then,  was  an  entry  upon  land  in  the  actual  possession 
of  no  person,  under  a  bond  fide  deed,  and  a  long-continued  possession 
under  that  title,  which  could  not  avail  the  defendant,  because  he 
could  not  trace  a  connected  title  up  to  a  grant.  In  the  present  case 
it  appears,  from  the  defendant's  own  showing,  that  Sappington, 
under  whom  he  claims,  had  no  title.  If  the  defendant 
claims  under  a  grant,  or  under  mesne  conveyances,  *  which  [  *  651  ] 
connect  him  with  a  grant,  he  gains  a  preference,  by  seven 
years'  possession,  over  all  other  claimants,  however  superior  their  title 
may  be  to  his,  independent  of  such  possession.  But  this  possession 
is  of  no  value  to  him,  unless  he  can  show  such  a  title  as  is  above 
described.  The  case  of  Harris  and  Holmes  v.  Bledsoe's  Lessee,  Peck, 
234,  decided  by  the  supreme  court  of  errors  and  appeals  of  the  State 
of  Tennessee,  in  January,  1821,  of  which  a  manuscript  report  was 
handed  to  the  court,  seems  in  principle  to  be  undistinguishablc  from 
the  present,  except  that  in  that  the  defendant  connected  himself  with 
a  grant ;  if  the  state  of  the  'case,  which  is  very  imperfectly  set  forth, 
in  the  opinion  of  one  of  the  judges,  is  rightly  understood  by  this 
court     But  the  infirmity  of  the  defendant's  title  lay  in  one  of  the 


180         SUPREME   COURT    OF   THE   UNITED   STATES. 

Catlett  V.  Brodie.    9  W. 

links  of  the  chain,  which  was  that  of  a  deed  from  executors  who  had 
no  power  to  sell  and  convey  by  the  law,  nor  was  it  given  by  the  wiU 
of  the  testator.  Even  a  deed  of  confirmation,  which  was  executed 
with  a  view  to  cure  this  defect  in  the  title,  was  unavailing,  "because," 
to  yse  the  language  of  one  of  the  judges,  "  the  act  to  be  confirmed 
was  void."  In  the  case  before  the  court,  the  defect  in  the  defendant's 
chain  of  title,  is  the  want  of  authority  in  the  sheriflF  to  convey  to 
Sappington,  which  rendered  his  deed  absolutely  void. 

The  court  is  therefore  of  opinion  that  the  court  below  erred  in 
stating  to  the  jury  that  the  deed  to  Sappington,  under  the  judgment 
of  Sappington's  administrator  against  Walker,  was  suffi- 
[  *  652  ]  cient  to  vest  the  title  of  Walker  in  Sappington ;  *  and  that 
the  deeds  referred  to  were  of  such  a  color  or  appearance  of 
title  as,  connected  with  seven  years'  peaceable  and  continued  posses- 
sion, by  the  persons  claiming  under  them,  and  the  grant  to  Walker, 
would  protect  the  possessor  under  the  statute  of  limitations.  It  is 
deemed  unnecessary  to  notice  the  third  point,  because,  if  the  charge 
requires  of  a  defendant  more  than  the  law  does,  to  entitle  him  to  the 
benefit  of  the  seven  years'  possession,  it  is  so  far  favorable  to  the 
plaintiff  in  error.  It  certainly  does  not  require  of  him  less.  Neither 
iocs  the  ccfurt  notice  the  sherifi''s  deed  to  Sappington  for  the  lot  in 
controversy,  purchased  by  him  at  public  auction,  under  process  of 
the  county  court,  for  non-payment  of  taxes,  as  that  subject  was  not 
noticed  by  the  judge  in  his  charge  to  the  jury,  and  it  can,  thereforci 
present  no  question  for  the  consideration  of  this  court. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 

4H.  131;   11  H.4U. 
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9  W.  553. 

The  bond  required  by  the  last  claase  of  the  22d  section  of  the  Jadidaiy  Act,  (1  Stats,  at 
Large,  84,)  mast  be  sufficient  to  secure  the  whole  judgment,  in  case  it  should  be  affirmed, 
if  the  writ  of  error  operate  as  a  supersedeas,^ 

The  judge  signing  the  citation  having  omitted  to  take  such  a  bond,  the  case  was  ordered  by 
tliis  court  to  stand  dismissed,  unless  within  thirty  days  from  the  rising  of  the  court  such  a 
bond  should  be  given,  approved  by  any  judge  authorized  to  allow  a  writ  of  error  and  sign 
a  citation  on  the  judgment. 

Story,  J.,  delivered  the  opinion  of  the  court. 

A  motion  has  been  made  to  dismiss  this  and  several  other  suits, 
unless  the  plaintiff  in  error  shall  give  new  bonds  for  the  prosecution 
of  the  writ,  within  a  limited  period,  to  be  fixed  by  the  court,  upon 
the  ground  that  the  writs  of  error  have  been  allowed  by  the  judges 

^  See  1  Stats,  at  Large,  404,  c.  S. 
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of  the  circuit  court  for  the  District  of  Columbia,  upon  bonds  being 
given  in  small  sums  to  respond  the  damages  and  costs,  the  debts 
secured  by  the  judgments  being  very  much  larger. 

The  Judiciary  Act  of  1789,  c.  20,  s.  22,  requires  every 
judge  or  justice,  signing  a  citation  on  *  a  writ  of  error,  to  [  •654  ] 
take  good  and  sufficient  security  that  the  plaintiff  in  error 
"  shall  prosecute  his  writ  to  effect,  and  answer  all  damages  and  costs, 
if  he  fedls  to  make  his  plea  good."  A  writ  of  error  lodged  in  the 
clerk's  office,  within  ten  days  after  the  rendition  of  judgment,  oper- 
ates as  a  supersedeas  of  execution ;  and  the  question  arises,  whether, 
in  cases  where  it  operates  as  a  supersedeas,  the  security  taken  by  the 
judge  or  justice  ought  not  to  be  sufficient  to  secure  the  whole  amount 
of  the  judgment. 

It  has  been  supposed  at  the  argument,  that  the  act  meant  only  to 
provide  for  such  damages  and  costs  as  the  court  should  adjudge  for 
the  delay.  But  our  opinion  is,  that  this  is  not  the  true  interpretation 
of  the  language.  The  word  "damages"  is  here  used,  not  as  descrip- 
tive of  the  nature  of  the  claim  upon  which  the  original  judgment  is 
founded,  but  as  descriptive  of  the  indemnity  which  the  defendant  is 
entitled  to,  if  the  judgment  is  affirmed.  Whatever  losses  he  may 
sustain  by  the  judgment's  not  being  satisfied  and  paid,  after  tb^ 
affirmance,  these  are  the  damages  which  he  has  sustained,  and  for 
which  the  bond  ought  to  give  good  and  sufficient  security.  Upon 
any  suit  brought  on  such  bond,  it  follows,  of  course,  that  the  obligors 
are  at  liberty  to  show  that  no  damages  have  been  sustained,  or  par- 
tial damages  only ;  and  for  such  amount  only  is  the  obligee  entitled 
to  judgment. 

In  the  present  case,  and  in  the  other  cases  which  are  in 
the  same  predicament,  the  court  directs  *  that  these  suits  [  *  566  ] 
stand  dismissed,  unless  the  plaintiff  in  error  shall  give 
good  and  sufficient  security  to  an  amount  to  secure  the  whole 
judgments,  on  which  the  writs  are  brought,  within  thirty  days- from 
the  rising  of  this  court,  such  security  to  be  taken  and  approved  by 
any  judge  or  justice  by  whom  a  writ  of  error  or  citation  may  be 
allowed. 

Order.  It  is  ordered  by  the  court,  on  motion  of  Mr.  Key,  of 
counsel  for  the  defendant  in  error,  that  this  cause  do  stand  dismissed, 
unless  the  plaintiff  in  error  shall,  within  thirty  days  from  the  rising 
of  this  court,  give  a  bond,  with  good  and  sufficient  security,  in  due 
form  of  law,  to  prosecute  his  writ  with  effect,  and  to  answer  aU  dam- 
ages and  costs,  if  he  fail  to  make  his  plea  good  ;  the  amount  of  such 
security  to  be  sufficient  to  secure  the  whole  judgment,  in  case  the 

VOL.   VI.  16 
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same  shall  be  affirmed,  and  be  not  otherwise  discharged ;  such  secu- 
rity to  be  taken  and  approved  by  any  judge  or  justice  who  is  author- 
ized to  allow  a  writ  of  error  and  citation  on  the  said  judgment. 

16  H.  186;  28  H.  1;  8  Wal.  688;  4  Wal.  447. 


Baits  v.  Peters  and  Stebbins. 

9  W.  556.  / 

A  oovenant,  under  seal,  to  come  to  a  settlement  within  a  limited  time,  and  to  pay  the  balance 
which  might  be  fonnd  dne,  is  merely  collateral,  and  cannot  be  pleaded  as  an  extinguish* 
ment  of  a  simple  contract  debt,  the  period  within  which  the  settlement  was  to  be  made 
having  elapsed  before  the  commencement  of  the  suit,  and  the  plea  not  averring  that  any 
such  settlement  had  been  made. 

Error  to  the  district  court  of  the  United  States  for  Alabama. 

This  was  an  action  of  assumpsit,  commenced  in  the  court  below, 
in  February,  1821,  by  Baits,  the  plaintiff  in  error,  against  Peters  and 
Stebbins,  the  defendants  in  error,  in  which  the  plaintiff  declared 
against  the  defendants,  upon  an  agreement  to  account  with  him  for 
goods  delivered  by  him  to  the  defendants,  for  sale  on  commission, 
and  also  for  money  had  and  received,  and  upon  an  [in  simul]  com' 
putassent.  The  defendants  pleaded  the  following  pleas :  1.  The  gen- 
eral issue.  2.  Payment.  3.  An  agreement,  under  seal,  made  at  New 
York,  on  the  15th  of  July,  1820,  and  long  after  the  said  promises 
and  undertaking,  between  the  plaintiff  and  one  of  the  defendants,  by 
which  the  plaintiff  covenanted  not  to  sue  the  defendants  within  six 
months,  and  to  send  on  an  agent,  within  the  same  term  of  time,  to 
settle  the  accounts  with  the  defendants,  at  Blakely,  in  Alabama ; 
and  the  defendants  covenanted  to  come  to  a  settlement 
[  *  557  ]  *  with  the  said  agent,  and  to  pay  the  balance  which  should 
be  found  to  be  due.  To  this  last  plea  there  was  a  demur- 
rer, and,  judgment  being  rendered  thereon,  by  the  court  below,  for 
the  defendants,  the  cause  was  brought  by  writ  of  error  to  this 
court. 

The  cause  was  argued  by  Wheatonj  for  the  plaintiff  in  error,  no 
counsel  appearing  for  the  defendants  in  error. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  that  the  third 
plea  was  bad.  The  agreement  stated  in  that  plea,  although  under 
seal,  did  not  operate  as  an  extinguishment  of  the  simple  contract 
debt.  The  agreement  was  but  a  collateral  undertaking,  to  come  to 
a  settlement  within  a  limited  period,  which  had  elapsed  before  the 
commencement  of  the  suit,  and  to  pay  the  balance  found  due  upon 
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such  settlement.  There  was  no  averment  in  the  plea  that  any  such 
settlement  had  been  had  under  that  agreement,  and,  consequently, 
the  covenant  to  pay  the  balance  did  not  appear  to  have  attached 
upon  the  demand. 


Sebree  and  others,  Plaintiffs  in  Error,  v.  Dorr,  Defendant  in  Error. 

9  W.  558. 

If  a  promissorj  note  be  made  payable  at  a  particular  place,  it  mast  be  so  averred  in  the 

declaration  ;  if  not,  the  variance  is  fatal. 
A  statute,  or  rule  of  court  dispensing  with  proof  of  signatures,  unless  their  genuineness  be 

denied  under  oath,  does  not  change  the  law  which  requires  original  papers  to  be  produced, 

or  their  absence  to  be  accounted  for. 
In  a  suit  against  an  assignor  of  a  sealed  note,  under  the  law  of  Kentucky,  the  record  of  the 

proceedings  against  the  maker,  is  admissible  only  to  show  the  use  of  due  diligence  as 

against  him. 

This  cause  was  argued  by  Bibb,  for  the  plaintiffs  in  error,  and  by 
Wtckliffej  for  the  defendant  In  error. 

Story,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  circuit  court  of  Kentucky. 
The  action  was  brought  by  Dorr,  as  *  assignee,  against  Se-  [  *  569  ] 
bree  and  Johnson,  as  assignors,  upop  two  notes,  under  seal, 
made  to  them  by  the  Lexington  Manufacturing  Company.  The 
declaration,  instead  of  distinct  counts  upon  each  note,  combines,  in 
an  inartificial  manner,  both  notes  in  a  single  count.  It  states  that 
"the  Lexington  Manufacturing  Company,  by  their  corporate  seal, 
and  signed  by  John  T.  Mason,  jun.,  their  president,  did,  bh  the  12th 
day  of  March,  1818,  at,  &c.,  execute  and  cause  to  be  made,  their  note 
or  writing  obligatory,  by  which  they  did  oblige  themselves  to  pay  to 
John  T.  Mason  and  James  Johnson,  twelve  months  after  the  date  of 
the  said  writing,  ^10,066.88 ;  and  on  the  same  day,  and  at  the  same 
place,  did  execute  their  other  writing  obligatory,  in  like  manner,  by 
whici"  they  bound  and  obliged  themselves  to  pay  to  the  said  James 
Johnson  and  John  T.  Mason  the  further  sum  of  $311.31 ; "  omitting 
to  state  when  the  last  note  was  payable.  It  then  proceeds  to  allege 
the  indorsements  of  the  notes  to  the  plaintiff,  the  presentment  of  the 
same  to  the  Lexington  Manufacturing  Company  for  payment,  the 
refusal,  and  protest  for  non-payment,  and  the  commencement  and 
prosecution  of  suits  to  final  judgment  and  execution,  against  the 
company,  for  the  amount  of  the  notes,  in  the  general  court  of  Ken- 
tucky; the  return  upon  the  execution,  that  no  property  could  be 
found,  and  due  notice  to  the  defendants.  It  further  avers,  that  the 
general  court  had  jurisdiction  of  the  suits,  and  that,  in  consideration 
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of  the  premises,  the  defendants  became  indebted  and  prom* 
[  *  560  ]  ised  to  pay  the  amoant  to  the  *  plaintibff.  There  were  also 
counts  for  goods  sold,  and  for  money  had  and  received. 
The  cause  came  on  for  trial  upon  the  general  issue ;  and  the  only 
evidence  produced  by  the  plsdntiff  to  support  his  action,  was  the 
records  of  the  foregoing  suits,  which  also  contained  copies  of  the 
original  notes,  and  of  the  protests  by  the  notary.  The  defendants 
then  prayed  the  court  to  instruct  the  jury,  1.  That  the  plaintiff  had 
not  made  out  a  good  cause  of  action.  2.  That  the  records  and  pro- 
ceedings aforesaid  were  not  evidence  against  the  defendants,  because 
it  did  not  appear  that  the  general  court  had  cognizance  of  the  sub- 
ject-matter. 3.  That  the  records  were  not  sufficient  evidence  of 
diligence  on  the  part  of  the  plaintiff,  nor  of  the  insolvency  of  the 
makers,  nor  of  the  assignment  by  the  defendants.  The  court  over- 
ruled the  motion,  and  instructed  the  jury  that  the  records  entitled 
the  plaintiff  to  a  verdict  against  the  defendants ;  and  to  these  pro- 
ceedings on  the  part  of  the  court  the  defendants  filed  their  bill  of 
exceptions,  and  have  thus  brought  the  same  points  for  consideration 
before  this  court. 

By  the  local  law  of  Kentucky  instrumenis  of  this  nature  are  assign- 
able ;  and  if  due  and  reasonable  diligeuce  is  used  by  the  assignee  to 
procure  payment  from  the  maker,  by  the  speedy  commencement  and 
prosecution  of  a  suit  against  him,  and  satisfaction  cannot  be  obtained 
upon  the  judgment  and  execution  in  such  suit,  the  assignor  is  respon- 
sible for  the  amount.  But  without  such  suit  no  action  lies  against 
the  assignor.  It  is  also  provided  by  the  statutes  of  Ken- 
[  •  561  ]  tucky,  and  the  substance  *  of  these  statutes  has  been  incor- 
porated into  the  rules  of  the  circuit  court,  that  no  person 
shall  be  permitted  to  deny  his  signature,  as  maker,  or  as  assignor,  in 
a  suit  against  him,  founded  on  instruments  of  this  nature,  unless  he 
will  make  an  affidavit  denying  the  execution  or  assignment. 

These  explanations  are  necessary  to  enable  us  more  accurately  to 
understand  the  nature  and  bearing  of  the  objections  relied  on  at  the 
bar,  to  reverse  the  present  judgment. 

The  first  objection  that  occurs  upon  the  examination  of  this  cause 
is,  that  the  note  for  $311.31  is  not  stated  in  the  declaration  to  be  pay- 
able at  any  particular  time ;  and  if  this  be  not  a  substantial  infirmity 
in  the  count,  the  conclusion  of  law  is,  that  the  note  was  due  present- 
ly, or  on  demand.  Now,  the  record  of  the  suit,  which  is  offered  to 
show  due  diligence  in  endeavoring  to  recover  this  note  firom  the 
maker,  is  not  founded  on  a  note  payable  on  demand,  but  on  a  note 
payable  twelve  months  after  the  date ;  so  that  there  is  a  material 
variance  between  the  note  declared  on  in  this  suit,  and  the  note  which 
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was  declared  on  in  the  record  offered  in  evidence.  If  we  admit  the 
copy  of  the  note  in  the  same  record  to  be  evidence,  a  further  difficulty 
is  presented;  for  on  its  face  the  note  purports  that,  "  twelve  months 
after  date,  the  president,  directors,  and  company  of  the  Lexington 
Manufacturing  Company,  promise  to  pay  to  James  Johnson  and 
John  T.  Mason,  jun.,  or  their  order,  $311.31,  negotiable  and  payable 
at  the  office  of  discount  and  deposit  of  the  Bank  of  the 
United  States,  *  at  Lexington,  without  defalcation,  for  value  [  *  562  ] 
received."  The  variance  of  this  note  from  that  described  in 
the  present  declaration  is  very  striking.  It  is  payable  to  the  defend- 
ants, or  order,  in  twelve  months  after  date,  and  at  the  bank  of  dis- 
count and  deposit  of  the  United  States,  in  Lexington.  These  are 
all  material  parts  of  the  note,  and  they  are  all  omitted  in  the  decla- 
ration. The  variance,  then,  in  this  view  also,  would  be  fatal.  And 
it  may  be  added,  that  in  the  suit  in  the  general  court  the  declaration 
also  omits  to  state  that  the  note  was  payable  to  order,  and  at  the 
Bank  of  the  United  States ;  so  that,  in  fact,  the  note  is  materially 
different  from  the  declaration  in  both  suits.  In  regard,  too,  to  that 
part  of  the  present  declaration  which  describes  the  note  for  $10,066.88, 
there  is  a  total  omission  to  state  that  it  was  '^  negotiable  and  payable 
at  the  office  of  discount  and  deposit  of  the  Bank  of  the  United  States, 
without  defalcation,  for  value  received,"  as  in  the  copy  produced  in 
the  record  it  purports  to  be ;  and  the  same  omission  occurs  in  the 
declaration  in  the  suit  in  the  general  court.  Nothing  is  better  estab- 
lished, both  upon  principle  and  authority,  than  that  if  the  place 
where  a  note  is  payable  is  omitted  in  the  declaration,  it  is  fatal ;  for 
the  evidence  produced  does  not  support  the  declcuration.  There  is  a 
variance  in  the  essence  of  the  instrument,  as  declared  on,  and  as 
proved.  Upon  these  grounds,  then,  it  is  manifest  that  the  record  pro- 
duced in  evidence  did  not  support  the  plaintiff's  action. 

There  is  another  objection  which  is  equally  decisive  of 
the  case.  It  is,  that  there  was  no  production  *  of  the  original  [  *  663  ] 
notes,  nor  any  excuse  offered  to  account  for  the  non-produc- 
tion of  them  at  the  trial.  It  is  a  general  rule  of  the  law  of  evidence 
that  secondary  evidence  of  the  contents  of  written  instruments  is  not 
admissible  when  the  originals  are  within  the  control  or  custody  of  the 
party.  Here  no  proof  was  offered  to  show  that  the  original  notes 
were  impounded,  or  that  they  were  not  within  the  possession  of  the 
party,  or  within  the  reach  of  the  process  of  the  court.  Without  such 
proof  the  p»rinciples  of  the  common  law  repudiate  the  introduction  of 
copies ;  and  copies  were  all  that  the  record,  in  the  most  favorable 
view  for  the  plaintiff,  presented  to  the  court  But  it  is  said  that  the 
statutes  of  Kentucky,  already  referred  to,  dispense  with  the  proof  of 

16* 
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the  execution  of  instruments  of  this  nature  by  the  maker,  and  also 
of  assignments  by  the  assignor,  unless  the  party  will,  on  oath,  deny 
the  signature  and  the  assignment ;  and  that  the  only  object  of  pro- 
ducing the  originals  is  to  establish  these  facts.  The  argument,  there- 
fore, is,  that  these  statutable  provisions  amount  to  a  dispensation 
with  the  general  rules  of  evidence  as  to  the  production  of  the  original 
notes.  But  to  us  it  appears  that  the  statutes  of  Kentucky  ought  to 
have  no  such  interpretation.  The  object  of  the  legislature  manifestly 
was,  to  dispense  with  the  formal  proof  of  instruments,  where  the  party 
would  not  deny  on  oath  the  fact  of  their  execution.  It  was  thought 
inconvenient  to  sufier  parties  to  take  advantage  of  unexpected  objec- 
tions, and  multiply  delays  by  general  denials,  which  might 
[  *  564  ]  often  spring  up  by  surprise  *  at  the  trial,  and  thus  load  the 
cause  with  heavy  and  unnecessary  expenses.  But  it  would 
be  most  dangerous  to  allow  that  because  the  proof  of  the  execution 
of  an  instrument  was  dispensed  with,  therefore  no  proof  of  its  exist- 
ence, or  of  the  right  of  the  party  to  hold  it  by  assignment,  was  to  be 
required.  The  production  of  the  originals  might  still  be  justly  required 
to  ascertain  its  conformity  with  the  declaration,  to  ascertain  whether 
it  remained  in  its  genuine  state,  to  verify  the  title  by  assignment  in 
the  plaintiff,  to  trace  any  payments  which  might  have  been  made  and 
indorsed,  and  to  secure  the  party  from  a  recovery  by  a  bond  fide  holder 
under  a  subsequent  assignment.  These  are  important  objects,  and 
which  no  wise  legislature  would  lose  sight  of;  and  it  is  too  much  to 
expect  any  court  of  justice  to  infer,  upon  so  slight  a  foundation,  the 
abolition  of  those  salutary  rules  of  evidence  which  constitute  the 
great  security  of  the  property  and  rights  of  the  citizens. 

We  are,  therefore,  of  opinion  that  the  records,  however  admissible 
for  the  purpose  of  showing  due  and  reasonable  diligence  by  suit,  were 
not  legal  evidence  of  the  assignment  of  the  notes,  so  as  to  dispense 
with  the  production  of  the  originsds. 

It  is  unnecessary  to  go  into  the  question  as  to  the  jurisdiction  of 
the  general  court  over  the  suit  against  the  Lexington  Manufacturing 
Company,  and  what  would  be  the  legal  effects  growing  out  of  the 
defect  of  such  jurisdiction.     These,  as  well  as  some  other 
[  •  565  ]  minor  points,  may  be  passed  over,  *  since  the  cause  may  be 
disposed  of  without  entering  upon  the  discussion  of  them. 
It  is  the  opinion  of  the  court  that  the  circuit  court  erred  in  instruct- 
ing the  jury  that  the  records  aforesaid  entitled  the  plaintiff  to  a  ver- 
dict; and  the  judgment  must,  therefore,  be  reversed  and  a  venire 
facias  de  novo  be  awarded.  Judgment  accordingly. 
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KsRR,  Appellant,  v.  The  Devisees  of  A.  Moon,  Respondents. 

9  W.  565. 

A.n  indioato  title  to  lands  in  Ohio,  under  Virginia  military  reserrations,  is,  in  its  natore, 
real  property,  and  cannot  be  devised  by  a  will,  except  under  and  in  accordance  with  the 
laws  of  Ohio.  Even  if  considered  to  be  personalty,  being  in  Ohio,  the  same  law  would 
be  applicable. 

The  statute  of  Ohio  allowing  wills  executed  in  other  States  to  be  recorded,  &«.,  there,  cannot 
aid  a  will  not  so  recorded,  thongh  the  record  does  not  show  that  the  copy  of  the  will  was 
objected  to  in  the  court  below. 

•  Appeal  from  the  circuit  conrt  of  the  United  States  for  [  *  566  ] 
Ohio. 

Scott^  for  the  appellant. 

Brushy  for  the  respondents. 

Washington,  J.,  delivered  the  opinion  of  the  court 
The  respondents  filed  their  bill  in  the  circuit  court  for  the  district 
of  Ohio,  in  which  it  is  stated  that  Archelaus  Moon  was,  in  his  life- 
time, entitled  to  warrants  for  4,000  acres  of  land  in  the  Virginia 
military  district,  between  the  Sciota  and  Little  Miami  Bivers,  in  the 
State  of  Ohio,  under  the  ordinances  and  laws  of  Virginia,  on  account 
of  his  services  as  a  captain  in  the  Virginia  line  on  continental  estab- 
lishment, during  the  war  of  the  Revolution.  That,  being  so  entitled, 
he,  on  the  8th  of  May,  1796,  in  the  county  of  Fayette,  in  Kentucky, 
where  he  resided,  duly  made  and  published  his  last  will  and  testa- 
ment, which,  after  his  decease,  in  the  same  year,  was  proved  and  ad- 
mitted to  recoM  in  the  court  of  that  county ;  an  authenticated  copy 
whereof,  with  the  probate  annexed,  is  made  an  exhibit,  and  referred 
to  as  part  of  the  bilL  That  by  this  will  the  testator  devised  the  afore- 
said land  to  the  complainants,  his  widow  and  children.  The  bill 
then  sets  forth  that,  on  the  2d  of  January,  1809,  four  war- 
rants, for  1,000  acres  *  each,  were  granted  to  Robert  Price,  [  *  667  ] 
assignee  of  Josiah  P.  Moon,  and  George  C.  Friend,  and 
Martha  his  wife,  formerly  Martha  Moon,  who  are  described  in  the 
assignment  as  the  only  children  and  representatives  of  Archibald 
Moon,  deceased ;  ;v^hich  warrants  were,  some  time  in  the  same  or  the 
succeeding  year,  assigned  by  Price  to  the  defendant  Kerr,  who,  in 
March,  1810,  made  fifteen  entries  or  locations  thereon,  amounting  in 
the  whole  to  3,723  acres,  leaving  277  acres  unlocated.  That  some 
time  in  the  winter  of  1811  the  complainants  gave  notice  to  Kerr  of 
their  claim  to  the  said  warmnts  and  land,  and  of  their  intention  to 
prosecute  the  same,  personally,  in  writiii^,  and  by  a  publication  in  a 
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newspaper  printed  in  Chilieothe.  That  Archelaus  and  Archibald 
Moon  were  the  same  name  and  person,  and  that  Josiah  P.  Moon  and 
Martha  Friend  w;ere  his  children  by  his  first  wife,  and  were  disin- 
herited by  the  aforesaid  will.  That  the  defendant  had  notice  that 
the  assignment  to  Price  was  fraudulent  The  bill  prays  a  discovery 
of  the  matters  so  alleged,  and  a  decree  that  the  defendant,  Kerr,  as- 
sign the  evidences  of  title  to  the  said  lands  to  the  complainants,  and 
for  general  relief. 

The  answer  udmits  that  the  defendant  purchased  from  Robert 
Price,  in  September,  1809,  four  several  land  warrants,  for  1,000  acres 
each,  for  which  he  paid,  and  secured  to  be  paid,  to  said  Price,  the 
sum  of  $2,663.  That  the  warrants  issued  for  the  military  services  of 
Archibald  Moon,  and  that  they  were  assigned  to  the  defendant  at 

the  time  of  his  purchase.  That  in  March,  1810,  and  at 
[  •  568  ]  different  tiraes   thereafter,  the   defendant   *  made   various 

entries  of  land  on  the  said  warrants,  in  the  Virginia  military 
district,  believing  his  title  to  said  warrants  to  be  unquestionable  ;  and 
that  the  lands  so  located  are  owned  either  by  the  said  defendant,  or 
by  those  to  whom  he  had  sold  them.  The  defendant  denies  the  no- 
tice charged  in  the  bill,  except  that,  in  the  winter  of  1811,  he  saw  the 
publication  in  which  the  claim  of  the  complainants  was  asserted,  be- 
fore which  time  he  had  sold  a  great  part  of  the  lands  to  diflerent 
persons  for  a  valuable  consideration,  the  principal  part  of  which  he 
had  received,  and  that  some  of  the  purchasers  have  made  valuable 
improvements  on  the  lands.  He  denies  all  knowledge  of  the  will,  or 
that  the  complainants  are  the  heirs  or  devisees  of  said  Moon. 

To  this  answer  a  general  replication  was  put  in,  and  a  number  of 
depositions  were  taken,  and  appear  in  the  record.  The  material  facts 
which  they  establish  are,  the  execution  of  Moon's  will ;  the  proof  of 
it,  and  its  admission  to  record  in  the  county  court  of  Fayette,  in  Ken- 
tucky ;  the  destruction  by  fire  of  the  clerk's  office  of  that  county,  in 
1802  or  1803,  with  most  of  its  records ;  and  that  an  attested  copy  of 
the  above  will  was  procured  and  admitted  to  record  in  the  said  county 
court,  in  conformity  with  a  special  act  of  the  State  of  Kentucky,  for 
supplying  the  evidence  of  deeds,  wills,  and  other  records  of  the  said 
office,  which  had  been  consumed.  That  the  testator  was  sometimes 
called  Archelaus,  and  at  other  times  Archibald ;  and  that  he  had 

four  children  by  his  first  wife,  of  whom  Josiah  P.  and 
[  *  569  ]  Martha  were  *  two,  and  six  children  by  his  last  wife,  who, 

with  his  widow,  are  the  plaintiffs  in  this  suit. 
After  a  reference  to  the  master,  and  the  coming  in  of  his  report,  a 
final  decree  was  made  thereon,  that  the  defendant,  Kerr,  assign  to 
the  complainants   all  the  warrants,  entries,  and   surveys   procured 


FEBRUARY  TERM,  1824.  189 


Kerr  v.  Moon.    9  W. 


ander  the  warrants  granted  to  Price,  and  by  him  assigned  to  the 
defendant ;  that  Keir  was  to  be  paid  by  the  complainants  for  his 
trouble  and  expense  in  locating  and  surveying  the  said  lands,  at  the 
rate  of  £12  10^.  per  1,000  acres ;  and,  also,  the  sum  of  $487.43, 
which  he  had  paid  for  taxes  on  the  said  lands,  with  interest  thereon. 
From  this  decree  an  appeal  was  taken  to  this  court 

The  objection  principally  relied  upon  by  the  appellant's  counsel  is, 
that  no  estate  in  the  lands  in  controversy  passed  by  the  will  of  Arche- 
laus  Moon  to  the  respondents,  because  the  same  was  not  proved  and 
recorded  in  any  court  of  the  State  of  Ohio,  where  the  lands  lie,  in 
conformity  with  the  existing  laws  of  that  State.  By  an  ordinance 
of  congress  for  the  government  of  the  territory  northwest  of  the  River 
Ohio,  passed  on  the  13th  of  July,  1787,  it  is  declared  that,  until  the 
governor  and  judges  should  adopt  laws  as  prescribed  by  that  ordi- 
nance, estates  in  the  territory  might  be  devised  or  bequeathed  by 
wills  in  writing,  signed  and  sealed  by  the  testator,  (being  of  fiiH  age,) 
and  attested  by  three  witnesses ;  provided  such  wills  should 
be  duly  proved  and  recorded  within  one  *  yesur  after  proper  [  *  570  ] 
magistrates,  courts,  and  registers  should  be  appointed  for 
that  purpose. 

It  is  an  unquestionable  principle  of  general  law,  that  the  tide  to 
and  the  disposition  of  real  property,  must  be  exclusively  subject  to 
the  laws  of  the  country  where  it  is  situated.  This  was  decided  in 
the  case  of  the  United  States  v,  Crosby,  7  C.  116.  The  applica- 
tion of  this  principle  to  the  present  case  is  controverted  by  the  counsel 
for  the  respondents,  upon  the  foUowing  grounds:  — 

1.  That  the  interest  of  the  testator  in  these  lands  ought  to  be  con- 
sidered and  treated  as  personal  estate,  and,  therefore,  it  might  well 
pass  by  a  will,  proved  and  admitted  to  record  in  the  State  where  the 
testator  died. 

2.  That  by  an  act  of  the  legislature  of  Ohio,  passed  on  the  25th 
of  January,  1816,  authenticated  copies  of  wills,  proved  according  to 
the  laws  of  any  state  or  territory  of  the  United  States,  relating  to 
any  estate  within  that  State,  are  allowed  to  be  proved  in  the  court 
of  the  county  where  such  estate  shall  be ;  and  when  so  proved  and 
admitted  to  record,  they  are  declared  to  be  good  and  valid  in  law,  as 
wills  made  in  the  State. 

3.  That  as  no  objection  was  made  in  the  circuit  court  to  the  ad- 
mission of  the  authenticated  copy  of  this  will,  it  ought  not  to  avail 
the  appellant  in  this  court. 

1.  It  can  by  no  means  be  admitted  that  this  is  to  be  consid- 
ered in  the  light  of  personal  property,  notwithstanding  the  title  of 
Moon  rested  merely  upon  a  legislative  reservation  in  his  favor  by 
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[  •  571  ]  •  the  State  of  Virginia,  which  was  to  be  afterwards  perfected 
by  the  grant  of  a  warrant,  and  by  a  location,  survey,  and 
patent.  Although  his  title  to  any  particular  tract  of  land  was,  in 
the  first  instance,  altogether  uncertain,  and,  even  after  location,  was 
purely  equitable,  still,  the  subject-matter  of  the  devise  was  land,  the 
title  to  which  could  not  be  acquired  or  lost,  except  in  the  way  pre- 
scribed by  the  laws  of  Ohio.  But  could  it  even  be  conceded  that  this 
was  personal  property,  it  would  still  be  property  within  the  State  of 
Ohio;  and  we  hold  it  to  be  perfectly  clear,  that  a  person  claiming 
under  a  will  proved  in  one  State,  cannot  intermeddle  with  or  sue  for 
the  effects  of  a  testator  in  another  State,  unless  the  will  be  proved  in 
that  other  State,  or  unless  he  be  permitted  to  do  so  by  some  law 
of  that  State.  In  the  case  of  Doe  v.  M'Farland,  9  C.  151,  it  was 
decided  that  letters  testamentary  gave  to  the  executors  no  authority 
to  sue  for  the  personal  estate  of  the  testator,  out  of  the  jurisdiction 
of  the -power  by  which  the  letters  were  granted. 

2.  The  next  reason  assigned  why  the  general  principle  above  laid 
down  does  not  apply  to  this  case,  is  deemed  by  the  court  altogether 
insufficient ;  because,  whatever  benefit  the  devisees  might  have  de- 
rived under  the  act  of  the  25th  of  January,  1816,  had  they  pursued 
the  requisitions  it  prescribes,  as  to  which  we  give  no  opinion,  it  is  a 
sufficient  answer  to  the  argument  drawn  firom  that  act,  to  observe 
that  its  requisitions  were  not  pursued.      It  permits  authenticated 

copies  of  wills,  proved  according  to  the  laws  of  any  State  of 
[  *  572  ]  this  *  Union,  relating  to  any  estate  within  that  State,  to  be 

offered  for  probate  in  the  court  of  the  county  where  the 
estate  lies,  and  authorizes  the  same  to  be  there  recorded ;  and  it 
then  proceeds  to  declare  the  effect  of  such  recording  to  be  to  render 
the  will  good  and  valid,  as  if  it  had  been  made  in  the  State,  subject, 
nevertheless,  to  be  contested  as  the  original  might  have  been.  But 
it  does  not  appear  that  the  copy  of  this  will  was  offered  for  probate 
and  admitted  to  record.  Had  it  been  so  offered,  it  might  have  be^n 
contested,  and  for  any  thing  that  we  can  say,  the  sentence  of  the 
court  of  probate  might  have  been  not  to  admit  it  to  record. 

3.  The  last  point  remains  to  be  considered.  That  the  objection  to 
the  validity  of  this  will  to  pass  the  lands  in  controversy  to  the 
respondents,  was  not  made  in  the  court  below,  is  highly  probable,  as 
we  observe  that  it  is  not  noticed,  much  less  reUed  upon,  in  the 
answer.  Nevertheless,  the  will,  duly  proved  and  recorded,  according 
to  the  laws  of  Ohio,  constituted  the  sole  title  under  which  the  plain- 
tiffs in  the  court  below  claimed  the  lands  in  dispute.  It  was  as 
essential,  therefore,  to  the  establishment  of  that  title  to  allege  in  the 
bill  and  to  prove  by  the  evidence,  or  by  the  admission  of  the  defend- 
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aoty  that  this  will  had  been  proved  and  recorded  according  to  the 
laws  of  Ohio,  as  to  set  forth  and  prove  the  existence  of  the  will 
itself.  The  defect  in  the  title  of  the  respondents  appears  upon 
the  face  of  the  bill,  and  as  it  contains  no  allegation  that  a  copy  of 
the  will  had  been  duly  proved  and  recorded,  the  defendant 
•cannot  be  said  to  have  admitted  those  facts  by  not  denying  [  *  673  ) 
them  in  his  answer. 

The  court  erred,  therefore,  in  decreeing  an  assignment  of  all  the 
warrants,  entries,  and  surveys  under  the  warrants  to  the  complainants. 

Considering,  as  we  must  in  the  present  state  of  the  cause,  that  A. 
Moon  died  intestate  as  to  these  lands,  they,  of  course,  descend  to 
those  persons  who  are  entitled  to  the  same  according  to  the  laws  of 
Ohio ;  and  this  is  a  subject  fit  to  be  decided  by  the  court  below,  to 
which  the  cause  must  be  remanded  for  further  proceedings. 

Decree  reversed,  and  the  cause  remanded  for  further  proceedings. 

10  W.  192 ;  15  P.  1 ;  6  H.  233. 


Meredith  and  others,  Appellants,  v.  Picket  and  others.  Respondents. 

9  W.  673. 

A  call  for  a  location  "  in  the  fork  of  the  first  fork  of  Licking,''  is  not  satisfied  bj  a  location 

in  the  first  fork  of  Licking. 
Extraneous  evidence  is  competent  to  show  the  existence  and  locality  of  objects  called  for,  not 

to  explain  or  construe  the  words  of  an  entry. 

*  This  cause  was  argued  by  Bibb^  for  the  appellants,  and  [  *  574  ] 
by  Talbotj  for  the  respondents. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court. 

This  case  depends  entirely  on  the  question,  whether  the  entry 
under  which  the  appellees  claim  has  been  surveyed  on  the  land  for 
which  it  calls. 

The  entry  is  in  these  words :  "  Holt  Richeson  enters  2,000  acres  in 
Kentucky,  by  virtue  of  a  warrant  for  military  services  performed  by 
him  in  the  last  war,  in  the  fork  of  the  first  fork  of  Licking,  running 
up  each  fork  for  quantity." 

It  is  shown  in  testimony,  that  at  the  first  fork  of  Licking,  the  one 
fork  was  known  and  generally  distinguished  by  the  name  of  the 
South  Fork,  and  the  other  by  the  name  of  the  Main  Licking  or  the 
Blue  Lick  Fork.  Some  miles  above  this  place  the  South  Fork  again 
forks.     The  land  of  the  appellees  has  been  surveyed  in  the  first  fork. 

It  is  contended  by  the  appellants  that  the  entry  calls  for  land  in 
the  second  fork,  and  that  the  survey  is  made  on  land  which  will  not 
vatisfy  its  words. 
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The  court  concurs  in  this  opinion.     The  first  fork  of  the  first  fork 

cannot  be  the  first  fork  itself.     Whatever  difficulties  may  attend  the 

attempt  to  place  the  lands  properly,  the  court  feels  none  in 

[  *  675  ]  •  saying  that  the  entry  cannot  be  satisfied  with  lands  lying 

in  the  first  fork. 

Some  other  objections  were  made  in  argument,  which  it  is  minec- 
essary  to  notice,  as  this  is  completely  decisive  of  the  case. 

It  may  not,  however,  be  improper  to  say  that  the  attempt  of  the 
appellees  to  explain  their  entry,  and  to  support  their  survey,  by  depo- 
sitions, cannot  avail  them.  It  is  the  proper  province  of  testimony  to 
show  the  notoriety  and  names  of  places,  but  not  to  explain  a  written 
instrument  That  is  the  proper  province  of  the  court  The  judges 
must  construe  the  words  of  an  entry,  or  of  any  other  title  paper,  ac- 
cording to  their  own  opinion  of  the  words  as  they  are  found  in  the 
instrument  itself,  and  not  according  to  the  opinion  of  witnesses,  who 
may  or  may  not  be  selected  for  the  purpose. 

The  decree  of  the  circuit  court,  perpetuating  the  injunction 
awarded  to  the  appellees  to  restrain  the  appellants  firom  proceeding 
on  their  judgment  in  ejectment,  is  erroneous,  and  ought  to  be  re- 
versed, and  the  bill  of  the  plaintiffs  in  the  circuit  court  dismissed. 


•  Walden  ez  dem.  Denn  v.  Craig. 

9  W.  576. 

Though  an  amendment  extending  the  term  in  an  action  of  ejectment  might  have  been  ana 
ought  to  have  been  allowed  by  the  circuit  court,  a  refusal  to  allow  it  cannot  be  assigned 
as  error. 

Error  to  the  circuit  court  of  the  United  States  for  Kentucky. 

In  1797,  John  Denn,  lessee  of  Ambrose  Walden,  instituted  an 
action  of  ejectment  in  the  United  States  district  court  of  the  district 
of  Kentucky,  against  Richard  Fen,  as  casual  ejector.  The  declara- 
tion states  a  demise  for  the  term  of  ten  years,  from  the  15th  day  of 
August,  1789.  At  March  term,  1798,  Lewis  Craig  and  Jonathan 
Rose  were  admitted  defendants,  in  the  place  of  Richard  Fen,  the 
casual  ejector ;  and  entered  into  the  usual  rule,  confessing  the  lease, 
entry,  &c.  At  June  term,  1800,  judgment  was  rendered  for  the  plain- 
tiff for  his  term  yet  to  come,  &c,  and  a  writ  of  hab,  fac.  poss.  was 
awarded.  On  the  e5th  day  of  September,  1800,  Thomas  Bodley  and 
others,  claiming  as  landlords  of  Craig  and  Rose,  obtained  an  injunc- 
tion to  the  above  judgment.  At  May  term,  1809,  the  bill  of  injunc- 
tion was  dismissed,  for  want  of  jurisdiction.  In  September,  1811, 
Bodley  and  others  obtained  a  second  injunction  to  stay  execution  on 
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the  judgment  at  law  in  ejectment.    At  May  term,  1812,  the 
injunction  was  •dissolved  on  hearing,  on  bill,  answers,  depo-  [  *  577  ] 
sitions,  and  exhibits ;  and  in  April,  1813,  the  complainants 
dismissed  their  bill.     Walden,  on  May  22, 1819,  took  out  a  writ  of 
hab.  fac.  poss.^  which  was  quashed  by  the  court,  on  the  ground,  it  is 
presumed,  that  the  term  stated  in  the  declaration  in  ejectment  had  , 
expired.      At  November  term,  1821,  Walden  moved  the   court  to 
enlarge  the  term  stated  in  the  declaration.     The  court  being  divided, 
the  motion  was  entered  as  overruled ;  and  the  plaintiff,  Walden,  took 
out  a  writ  of  error  to  the  judgment  of  the  court  on  this  motion. 

This  cause  was  argued  by  Mr.  Taylor,  for  the  plaintiff,  no  counsel 
appearing  for  the  defendant. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court. 
Upon  this  case,  two  questions  arise :  — 

1.  Ought  the  circuit  court  to  have  granted  leave  to  the  plaintiff  to 
extend  the  term  laid  in  his  declaration  ? 

2.  Does  a  writ  of  error  lie  to  the  refusal  to  grant  this  amendment  ? 
It  has  been  truly  said  in  argument,  by  the  counsel  for  the  plaintiff 

in  error,  that  the  power  of  amendment  is  extended  at  least 
as  far  in  the  32d  *  section  of  the  Judiciary  Act,^  as  in  any  of  [  *  578  ] 
the  British  statutes ;  and  that  there  is  no  species  of  action 
to  which  the  discretion  of  the  court,  in  this  respect,  ought  to  be  more 
liberally  applied  than  to  the  action  of  ejectment.  The  proceedings 
are  all  fictitious,  fabricated  for  the  mere  purposes  of  justice,  and  there 
is  every  reason  for  allowing  amendments  in  matters  of  mere  form. 
There  is  peculiar  reason  in  this  case,  where  the  cause  has  been  pro- 
tracted, and  the  plaintiff  kept  out  of  possession  beyond  the  term  laid 
in  the  declaration,  by  the  excessive  delays  practised  by  the  opposite 
party.  The  cases  cited  by  the  plaintiff's  counsel  in  argument  ^  are, 
we  think,  full  authority  for  the  amendment  which  was  asked  in  the 
circuit  court,  and  we  think  the  motion  ought  to  have  prevailed.  But 
the  course  of  this  court  has  not  been  in  favor  of  the  idea  that  a  writ 
of  error  will  lie  to  the  opinion  of  a  circuit  court,  granting  or  refusing 
a  motion  like  this.  No  judgment  in  the  cause  is  brought  up  by  the 
writ,  but  merely  a  decision  on  a  collateral  motion,  which  may  be 
renewed.     For  this  reason,  the  writ  of  error  must  be  dismissed. 

7  P.  144;  9  H.  34  ;  14  F.  147,  614;  16  H.  571. 


^  1  State,  at  Large,  91. 

«He  cited:  Cro.  Jac.  440;  1  Salk.  47;  2  Str.  807;  2  Burr,  1159;  4  Burr,  2447; 
8tr.  1272 ;  Cowp.  841 ;  7  C  569,  1  Ibid.,  110 ;  4  Ibid.  287,  324 ;  5  Ibid.  11,  15; 
6  Ibid.,  206 ;  7  Ibid.,  569.      . 
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•The  United  States  r.  Josep  Perez. 

9  W.  579. 

The  court  may  discharge  a  jury  from  giving  a  verdict  In  a  capital  case,  without  the  consent 
of  the  prisoner,  whenever,  in  their  opinion,  there  is  a  manifest  necessity  for  such  an  act^ 
or  the  ends  of  public  justice  would  otherwise  be  defeated. 

Story,  J.,  delivered  the  opinion  of  the  court. 

This  cause  comes  up  from  the  circuit  court  for  the  southern  district 
of  New  York,  upon  a  certificate  of  division  in  the  opinions  of  the 
judges  of  that  court.  The  prisoner,  Josef  Perez,  was  put  upon  trial 
for  a  capital  offence ;  and  the  jury,  being  unable  to  agree,  were  dis- 
charged by  the  court  from  giving  any  verdict  upon  the  indictment, 
without  the  consent  of  the  prisoner,  or  of  the  attorney  for  the  Unites! 
States.  The  prisoner's  counsel,  thereupon,  claimed  his  discharge  as 
of  right,  under  these  circumstances ;  and  this  forms  the  point  upon 
which  the  judges  were  divided.  The  question,  therefore,  arises, 
whether  the  discharge  of  the  jury  by  the  court  from  giving  any  verdict 
upon  the  indictment,  with  which  they  were  charged,  without  the  con- 
sent of  the  prisoner,  is  a  bar  to  any  future  trial  for  the  same  offence. 
If  it  be,  then  he  is  entitled  to  be  discharged  from  custody ; 
[  *  580  ]  if  not,  then  he  ought  to  be  held  in  imprisonment  *  until 
such  trial  can  be  had.  We  are  of  opinion  that  the  facts 
constitute  no  legal  bar  to  a  future  trial.  The  prisoner  has  not  been 
convicted  or  acquitted,  and  may  again  be  put  upon  his  defence.  We 
think  that  in  all  cases  of  this  nature,  the  law  has  invested  courts  of 
justice  with  the  authority  to  discharge  a  jury  from  giving  any  ver- 
dict, whenever,  in  their  opinion,  taking  aU  the  circumstances  into 
consideration,  there  is  a  manifest  necessity  for  the  act,  or  the  ends  of 
public  justice  would  otherwise  be  defeated.  They  are  to  exercise  a 
sound  discretion  on  the  subject ;  and  it  is  impossible  to  define  all  the 
circumstances  which  would  render  it  proper  to  interfere.  To  be  sure, 
the  power  ought  to  be  used  with  the  greatest  caution,  under  urgent 
circumstances,  and  for  very  plain  and  obvious  causes ;  and,  in  capital 
cases  especially,  courts  should  be  extremely  careful  how  they  inter- 
fere with  any  of  the  chances  of  life,  in  favor  of  the  prisoner.  But, 
after  all,  they  have  the  right  to  order  the  discharge ;  and  the  security 
which  the  public  have  for  the  faithful,  sound,  and  conscientious  exer- 
cise of  this  discretion,  rests,  in  this  as  in  other  cases,  upon  the  respond 
sibiJity  of  the  judges,  under  their  oaths  of  ofiice.  We  are  aware  that 
there  is  some  diversity  of  opinion  and  practice  on  this  subject,  in  the 
American  courts ;  but,  after  weighing  the  question  with  due  delibera- 
tion, we  are  of  opinion  that  such  a  discharge  constitutes  no  bar  to 
further  proceedings,  and  gives  no  right  of  exemption  to  the  prisoner 
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from  being  again  put  upon  trial.     A  certificate  is  to  be  directed  to 
the  circuit  court,  in  conformity  to  this  opinion. 

•Certificate.  This  cause  came  on,  &c.  On  consider-  [  •SSI  ] 
ation  whereof,  it  is  ordered  by  the  court  that  it  be  certified 
to  the  circuit  court  of  the  district  of  New  York,  that,  under  the  cir- 
cumstances stated  in  the  record,  the  prisoner,  Josef  Perez,  is  not 
entitled  to  be  discharged  from  custody,  and  may  again  be  put  to 
trial,  upon  the  indictment  found  against  him,  and  pending  in  the 
said  court. 


Renxer,  Plaintiff  in  Error,  v.  The  President,  Directors,  and  Com- 
pany OF  The  BaVk  of  Columbia,  Defendants  in  Error. 

9  W.  581. 

A  custom  of  all  the  banks  in  the  District  of  Colambia,  to  demand  payment  and  ^ive  notice 
to  indorsers  of  negotiable  paper  on  the  foarth  day  of  grace,  which  began  upwards  of 
twenty  years  ago,  and  has  been  uniformly  practised  on,  and  which  was  known  to  and  well 
understood  by  the  defendant  when  he  indorsed  the  note  in  question,  is  to  be  considered 
as  entering  into  the  contract,  and  a  demand  and  notice  on  the  fourth  day  of  grace  were 
sufficient  to  charge  him. 

Though  the  declaration  contain  no  allegation  of  the  custom,  if  the  proof  of  it  was  admitted 
witbont  objection,  the  judgment  is  not  erroneous. 

It  is  not  necessary  to  allege  in  the  declaration  that  the  note  is  lost,  to  entitle  the  plaintiff  to 
introduce  secondary  evidence. 

Nor  need  he  show  it  is  not  in  existence  or  produce  a  notarial  copy.  It  is  enough  that  he 
cannot  find  it,  and  that  he  does  not  intentionally  keep  it  back. 

•  This  cause  was  argued  by  [  *  582  ] 

Webster  and  Jones,  for  the  plaintiff  in  error. 
Ket/y  for  the  defendants  in  error. 

Thompson,  J.,  delivered  the  opinion  of  the  court 

This  case  comes  up  on  a  writ  of  error  to  the  circuit  court  of  the 
District  of  Columbia ;  and  by  the  record  it  appears  that  the  action 
in  the  court  below  was  prosecuted  against  Renner,  the  plaintiff  in 
error,  as  indorser  of  a  promissory  note,  drawn  by  James  Foyles,  and 
discounted  at  the  Bank  of  Columbia.  The  note  bears  date 
on  the  9th  day  of  January,  1817,  for  $4,600,  *  and  is  paya-  [  *  583  ] 
ble  sixty  days  after  date.  In  the  declaration  it  is  averred 
that  demand  of  payment  of  the  maker  was  made  on  the  14th  of 
March,  which  was  on  the  fourth  day  after  the  expiration  of  the  sixty 
days  which  the  note  had  to  run. 

Several  questions  arising  out  of  the  record  have  been  presented 
for  the  consideration  of  the  court     The  principal  one,  however,  is 
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that  which  relates  to  the  time  of  demand  of  payment  of  the  maker 
of  the  note,  and  grows  out  of  a  bill  of  exceptions  taken  upon  the 
trial.  This  has  been  pressed  upon  the  court  as  a  question  of  great 
importance,  and  the  decision  of  which,  in  its  application  to  the  con- 
cerns of  the  bank  will  have  a  very  wide  and  extensive  effect. 

We  shall  proceed  to  the  consideration  of  this  point,  in  the  first 
place,  leaving  the  others,  which  are  of  minor  importance,  to  be 
noticed  hereafter. 

The  testimony  given  at  the  trial  was  for  the  purpose  of  showing 
that  the  Bank  of  Columbia  had,  from  its  first  establishment,  in  1793, 
adopted  the  practice  of  demanding  the  payment  of  notes  discounted 
by  it,  on  the  fourth  day  after  the  time  limited  for  the  payment 
thereof,  according  to  the  express  terms  of  the  note.  And  that  such 
was  the  universal  custom  of  all  the  banks  in  Washington  and 
Georgetown.  That  this  custom  was  well  known  and  understood  by 
the  defendant,  when  he  indorsed  the  note  in  question.  After  this 
testimony  had  been  received,  without  objection,  the  counsel  for  the 
defendant  below  called  upon  the  court  to  instruct  the  jury  that 
upon  the  evidence  so  given  by  the  plaintiffs,  of  a  demand 
[  *  684  ]  upon  the  *  maker  of  the  note,  on  the  fourth  day  after  the 
time  limited  by  the  note  for  the  payment,  the  defendant 
was  not  liable  on  his  indorsement;  which  instruction  the  court 
refused  to  give,  and  a  bill  of  exceptions  was  thereupon  taken. 

This  court  mu^t,  therefore,  assume  as  established  facts,  (and,  look- 
ing at  the  evidence  before  the  jury,  no  doubt  could  be  entertained  on 
the  subject,)  that  the  custom  of  the  Bank  of  Columbia,  and  all  the 
other  banks  in  Washington  and  Georgetown,  from  their  first  insti- 
tution, had  been  to  demand  payment  of  notes  due  them,  on  the 
fourth  day  after  the  time  limited  therein ;  and  that  this  custom  was 
known  and  well  understood  by  the  defendant,  Renner,  when  he 
indorsed  the  note  in  question ;  and  it  may  be  added,  with  full 
knowledge  and  expectation  that  this  note  was  to  be  dealt  with  in 
the  same  way;  for  it  was  a  renewal  of  a  discount,  continued  for 
a  considerable  time  before,  on  other  notes  similarly  drawn  and 
indorse(i,  some  of  which  had  been  demanded  in  like  manner,  and 
protested,  and  afterwards  paid  and  taken  up  by  himself.  Under 
such  circumstances,  it  would  seem  that  nothing  short  of  some  posi- 
tive and  unbending  principle  of  law,  could  shield  the  defendant  from 
responsibility.  But,  so  far  from  trenching  upon  any  such  principle, 
we  think  his  liability  completely  established  by  well  settled  rules  of 
law. 

It  seems  to  be  assumed  as  the  settled  law  of  promissory  notes, 
that  in  order  to  charge  an  indorser,  demand  of  the  maker  must  be 
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made  on  the  third  day  after  that  limited  in  the  note  ;  and 

that  'this  is  so  stubborn  a  rule,  that  parties  are  not  permit-  [  *  586  ] 

ted  to  violate  it,  even  by  their  mutual  agreement. 

We  admit,  in  the  most  unqualified  manner,  that  the  usage  of 
making  the  demand  on  the  third  day  of  grace,  has  become  so  general 
that  courts  of  justice  will  notice  it  ex  officio  ;  and  in  the  absence  of 
any  proof  to  the  contrary,  will  presume  that  such  was  the  under- 
standing of  all  parties  to  a  note,  when  they  put  their  names  upon  it 
But  that  this  rule  has  any  attributes  so  inviolable  as  not  to  be 
touched  by  the  parties  to  negotiable  paper  cannot  be  admitted.     It 
has  its  origin  in  custom,  and   that  custom,  too,  comparatively  of 
recent  date ;  and  is  not  one  of  those  to  the  contrary  of  which  the 
memory  of  man  runneth  not,  and  which  contributed  to  make  up  the 
common  law  code,  which  is  so  justly  venerated.     So  far  from  this, 
that  the  allowance  of  any  days  of  grace  is  in  derogation  of  the 
common  law  rule,  applicable  to  other  contracts.     They  are,  emphat- 
ically the  mere  creatures  of  usage,  varying  in  different  countries,  to 
suit  the  views  and  convenience  of  men  in  business,  originally  gratu- 
itous, and  not  binding  on  the  holder.      The  common  law  would 
require  payment  on  the  last  day  limited  by  the  contract,  and  would 
also  give  to  the  maker  the  whole  of  that  day.     It  is  a  settled  prin- 
ciple of  the  common  law,  applicable  to  all  contracts,  that  a  party  has 
until  the  last  day  limited  by  his  agreement  to  perform  his  engage- 
ment, and  even  until  the  last  hour  of  the  day.     The  common  law 
knows  of  no  fractions  of  a  day ;  custom,  however,  and  that 
introduced,  too,  principally  by  banks,  has  limited  *  the  day  [  *  586  ] 
to  a  few  hours  of  business.     But  this,  and  whatever  other 
rules  have  been  adopted  by  consent,  and  merely  for  the  convenience 
of  commercial  men,  are  departures  from  the  common  law  doctrine. 
When,  therefore,  the  allowance  of  only  three  days  of  grace  is  said 
to  be  the  law  of  the  contract  by  bills  of  exchange  and  promissory 
notes,  nothing  more  can  be  intended  than  that  custom  has  so  long 
sanctioned  this  rule  that  all  dealers  in  paper  of  this  description  are 
understood  to  govern  themselves  by  it.     The  law  of  the  contract, 
properly  speaking,  is  to  pay  when  due ;  and  that  time  is  to  be  ascer- 
tained either  from  the  contract  per  se,  or  that  taken  in  connection 
with  some  known  custom,  which  the  parties  are  presumed  to  have 
tacitly  consented  should  be  made  a  part  of  the  contract.     And  it  is 
in  this  view  only  that  three  days  of  grace  are  allowed,  where  that 
custom  is  recognized  as  the  rule  ;  for  a  note  which  upon  its  face  has 
sixty  days  to  run,  is  in  truth  and  in  fact  a  contract  for  sixty-three 
days,  and  interest  is  taken  for  that  tirne.     And  how  is  it  ascertained 
that  it  is  a  note  for  sixty-three  days,  but  by  looking  out  of  the  con- 
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tract  and  finding  what  was  the  understanding  of  the  parties? 
Where  the  custom  has  existed  for  a  long  time,  and  has  become  gen- 
eral, courts  of  justice,  as  before  observed,  will  notice  it  ex  officio; 
and  where  it  has  not,  it  is  matter  of  proof.  If  this  is  not  the  light 
in  which  these  transactions  are  to  be  considered,  all  banks  are 
chargeable  with  usury ;  for  all  take  interest  beyond  what  is  allowed 

by  law,  if  time  is  to  be  determined  by  the  note  itself.  The 
[  *  587  ]  general  rule  of  law  is,  *  that  demand  of  payment  must  be 

made  of  the  maker  when  the  note  falls  due ;  and  that 
time,  as  now  settled,  is  on  the  last  day  of  grace ;  and  even  this  rule 
is  of  recent  date,  for  in  the  King's  Bench  in  England,  as  late  as  the 
year  1791,  about  coeval  with  the  institution  of  this  bank,  and  the 
custom  established  by  it,  we  find  (Leftley  v.  Mills,  4  T.  R.  170) 
Lord  Kenyon  and  Mr.  Justice  BuUer  differing  on  this  very  point; 
the  former  holding  that,  by  analogy  to  other  contracts,  the  acceptor 
of  a  bill  of  exchange  had  the  whole  of  the  third  day  of  grace  to  pay 
the  bill,  and  that  a  demand  on  the  fourth  day  was  not  too  late.  Mr. 
Justice  BuUer  thought  the  demand  ought  to  be  made  on  the  third 
day  of  grace ;  that  the  nature  of  the  acceptor's  undertaking  was  to 
pay  the  bill  on  demand,  on  any  part  of  the  third  day  of  grace ;  and 
he  inferred  this  firom  its  having  been,  as  he  said,  the  practice  to  make 
the  demand  on  that  day.  If  it  was  a  doubtful  question  in  England, 
so  late  as  the  year  1791,  whether  the  demand  ought  to  be  made  on 
the  third  day  of  grace,  or  the  day  after,  this  bank  is  not  chargeable 
with  any  culpable  innovation  upon  long  established  rules  of  law  or 
usage,  by  adopting  the  practice  of  making  the  demand  on  the  fourth 
day. 

It  is  said,  however,  that  the  effect  of  this  testimony  is,  to  alter  and 
vary,  by  parol  evidence,  the  written  contract  of  the  parties.  If  this 
is  the  light  in  which  it  is  to  be  considered,  there  can  be  no  doubt 
that  it  ought  to  be  laid  entirely  out  of  view ;  for  there  is  no  rule  of 

law  better  settled,  or  more  salutary  in  its  application  to  con- 
[  *  588  ]  tracts,  than  that  *  which  precludes  the  admission  of  parol 

evidence  to  contradict  or  substantially  vary  the  legal  import 
of  a  written  agreement.  Evidence  of  usage  or  custom  is,  however, 
never  considered  of  this  character ;  but  is  received  for  the  purpose  of 
ascertaining  the  sense  and  understanding  of  parties  by  their  contracts, 
which  8ure  made  with  reference  to  such  usage  or  custom ;  for  the 
custom  then  becomes  a  part  of  the  contract,  and  may  not  improperly 
be  considered  the  law  of  the  contract ;  and  it  rests  upon  the  same 
principle  as  the  doctrine  of  the  lex  loci.  All  contracts  are  to  be 
governed  by  the  law  of  the  place  where  they  are  to  be  performed ; 
and  this  law  may  be,  and  usually  is  proved,  as  matter  of  fact     The 
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rule  is  adopted  for  the  purpose  of  carrying  into  effect  the  intention 
and  understanding  of  the  parties.  That  the  note  in  question  was  to 
be  paid  at  the  Bank  of  Columbia,  and  to  be  governed  by  the  regula- 
tions  and  custom  of  the  institution,  and  so  understood  by  all  parties, 
cannot  admit  of  a  doubt. 

It  would  be  a  waste  of  time,  to  go  very  much  at  large  into  an 
examination  of  the  various  usages  and  customs  that  are  admitted  in 
evidence  and  recognized  in  courts  of  justice,  both  in  England  and  in 
this  country,  in  almost  every  branch  of  business,  and  especially  in 
commercial  transactions,  for  the  purpose  of  ascertaining  the  meaning 
and  interpretation  of  contracts.  A  few  only  will  be  noticed,  that  are 
somewhat  analogous  to  the  present  case. 

In  the  case  of  Cutter  v,  PoweU,  6  T.  R.  320,  where  was  brought 
under  consideration  the  legal  effect  of  a  promissory  note, 
given  to  the  mate  of  a  *  ship  for  a  certain  sum  of  money,  [  *  689  ] 
provided  he  proceeded  on  her  voyage,  and  continued  to  do 
duty  to  the  port  of  destination.  The  legal  construction  to  be  given 
to  this  note  was  clear,  and  so  considered  by  the  court,  that  nothing 
was  due,  unless  the  mate  continued  to  do  duty  to  the  port  of  destina- 
tion. He  having  died,  however,  on  the  voyage,  the  court  directed  an 
inquiry  into  the  usage  of  merchants  in  such  cases,  declaring  that  if  it 
sanctioned  an  allowance  for  the  time  the  service  was  performed,  the 
plaintiff  should  recover  according  to  such  usage. 

No  intimation  is  here  given  that  such  proof  would  be  repugnant 
to  the  contract,  although  it  was  against  the  legal  import  of  the  note, 
if  construed  without  reference  to  the  usage ;  and  although  the  usage 
related  to  trade,  it  was  very  limited  in  its  application. 

So  in  Noble  v.  Kennoway,  2  Doug.  610,  usage  of  trade  was 
admitted  in  evidence,  to  explain  the  understanding  of  parties,  in  a 
policy  of  insurance,  although  the  usage  had  not  existed  three  years. 
Lord  Mansfield  said,  the  usage  could  only  be  known  by  proof,  and 
must  be  tried  by  a  jury ;  that  underwriters  must  be  presumed  to  be 
acquainted  with  the  practice  of  the  trade  they  insure,  whether 
recently  established  or  not.  If  it  were  necessary,  cases  might  be 
multiplied  almost  without  end,  showing  the  same  principle  and  same 
recognition  of  local  and  particular  usages,  in  almost  every  branch  of 
business. 

We  have  also,  in  the  state  courts  in  our  country,  the  decisions  of 
very  enlightened  judges,  adopting  the  same  principles,  and 
governing  themselves    *  by  the  same  rules ;  and,  in  many  [  *  690  ] 
cases,  not  unlike  the  one  before  us. 

In  Jones  v.  Fales,  4  Mass.  Rep.  262,  the  same  doctrine  as  to  usages 
of  banks  was  fully  sanctioned ;  and  although  that  particular  usage 
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might  have  been  found,  in  practice,  inconvenient,  and  not  to  meet 
public  approbration,  yet  the  principle  which  governed  the  decision  of 
the  court,  is  not  thereby  weakened,  namely,  that  the  usage  with 
which  the  defendant  was  conversant,  was  proper  evidence  to  be  sub- 
mitted to  a  jury,  to  infer  from  it  the  agreement  of  the  party.  And 
although,  as  suggested  at  the  bar,  this  custom  was  altered  by  the 
banks,  we  do  not  find  the  courts  of  justice  in  that  State  attempting 
to  control  it,  in  its  application  to  notes  made  in  reference  to  the 
usage. 

The  doctrine  of  this  case  was  again  fully  recognized  in  The  Lin- 
coln and  Kennebeck  Bank  v.  Page,  9  Mass.  Rep.  155,  where  it  was 
held  that  bank  usages,  established  respecting  demands  on  makers  of 
promissory  notes,  and  notices  to  indorsers,  being  known  to  dealers 
in  the  banks,  they  were  bound  by  them,  and  that  the  usage  was  pro- 
per evidence  to  be  submitted  to  a  jury.  These  cases  are  not  referred 
to  for  the  purpose  of  ^.pproving  the  particular  usages,  but  to  show 
that  evidence  of  such  usage  was  never  considered  as  contradicting 
the  written  contract. 

Halsey  v.  Brown  and  others,  3  Day,  346,  is  a  very  strong  case  on 
this  subject  The  question  was  as  to  the  liability  of  ship-owners,  for 
the  loss  of  money  taken  on  freight  by  the  captain.  The 
[  *  591  ]  defence  set  up  was,  that  the  master,  according  to  *  estab- 
lished custom,  was  permitted  to  take  money  on  freight,  aa 
a  perquisite  to  himself,  and  the  owners  discharged  from  responsi- 
bility ;  and  the  question  directly  presented  to  the  court  was,  whether 
a  particular  custom  or  usage  could  be  given  in  evidence,  to  control 
the  general  law.  And  the  court  says,  it  is  a  principle,  that  the 
general  common  law  may  be,  and  in  many  instances  is,  controlled  by 
special  custom.  So  the  general  commercial  law  may,  by  the  same 
reason,  be  controlled  by  a  special  local  usage,  so  far  as  that  usage 
extends,  which  will  operate  upon  all  contracts  of  this  nature,  made 
in  view  of,  or  with  reference  to,  such  usage. 

In  Smith  v.  Wright,  1  Caines,  R.  43,  this  general  principle  is  laid 
down.  The  true  test  of  a  commercial  usage  is,  its  having  existed 
long  enough  to  have  become  generally  known,  and  to  warrant  a  pre- 
sumption that  contracts  are  made  in  reference  to  it. 

In  the  case  of  The  Bank  of  Utica  v.  Smith,  18  Johns.  R.  230,  a 
note,  payable  at  the  Mechanics'  Bank  in  New  York,  was  presented, 
and  payment  demanded,  fifteen  minutes  after  bank  hours,  and  this 
was  held  sufficient ;  it  appearing  that,  although  it  was  a  quarter  of 
an  hour  after  the  usual  time  of  closing  the  bank  as  to  other  business, 
it  was  within  bank  hours  ;  it  appearing  that,  according  to  the  genera] 
course  of  doing  business  at  this  bank,  these  fifteen  minutes  were  the 
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asual  and  accustomed  time  for  these  presentments,  and  of  this  course 
of  business  the  defendant  ought  to  have  informed  himself. 

•  It  is  unnecessary  to  pursue  this  subject  further  by  [  *  592  ] 
particular  reference  to  decisions  in  the  state  courts.  The 
same  doctrine,  as  to  the  effect  of  particular  usages  in  controlling  the 
general  law,  will  be  found  to  accompany  the  administration  of  justice, 
wherever  the  subject  is  brought  under  consideration.  Whether  these 
usages  are,  in  all  instances,  wise  and  beneficial,  may,  perhaps,  be 
questionable ;  but  where  they  do  exist,  they  are  considered  as  regulat- 
ing and  controlling  contracts  made  under  and  in  reference  thereto. 

The  same  principle  is  recognized  by  this  court,  in  the  case  of 
Yeaton  v.  The  Bank  of  Alexandria,  5  C.  49.  The  chief  justice,  in 
speaking  of  the  effect  of  usage  upon  the  legal  obligation  of  parties, 
observes,  if  the  case  showed  that  such  was  the  usage  of  the  bank, 
and  such  the  understanding  under  which  notes  were  discounted,  this 
court  is  not  prepared  to  say,  that  the  undertaking  created  by  the 
indorsement  would  not  be  so  fashioned  as  to  give  effect  to  the  real 
intention  of  the  parties. 

These  cases  are  sufficient  to  show,  in  the  most  satisfactory  man- 
ner, the  light  in  which  courts  of  justice  consider  contracts  made  in 
reference  to  any  particular  usage,  and  the  effect  that  such  usage  is  to 
have  upon  them.  And  no  good  reason  is  perceived  why  these  princi- 
ples should  not  be  applied  to  the  case  before  us.  The  custom,  under 
which  this  bank  has  transacted  business  for  five  and  twenty  years,  of 
demanding  payment  of  the  drawers  of  notes  on  the  fourth  instead 
of  the  third  day,  after  the  time  limited  for  payment,  is 
•  not  unreasonable  or  repugnant  to  any  principles  of  general  [  *  693  ] 
policy.  It  does  not  stand  alone,  but  is  in  accordance  with 
the  usage  of  every  other  bank  in  Washington  and  Georgetown.  The 
defendant  indorsed  the  note  in  question,  with  full  knowledge  of  the 
custom.  A  demand  on  the  fourth  day  is  in  perfect  harmony  with 
the  principles  of  the  common  law,  if  applied  to  the  contract,  the 
maker  having  the  whole  of  the  third  day  to  pay  his  note,  and  not 
being  in  default  until  the  fourth.  The  inconveniences  suggested  on 
the  argument  growing  out  of  a  usage  here,  differing  firom  that  which 
is  in  practice  in  other  places  on  this  subject,  are  not  of  great  public 
concern.  If  they  exist,  they  affect  the  banks  and  their  customers 
only.  And  if  felt  to  the  prejudice  of  either  the  one  or  the  other,  we 
may  rest  assured  it  would  be  altered.  Their  private  interest  is  a  sure 
guaranty  for  this. 

But,  admitting  the  practice  to  be  inconvenient,  and  that  a  uniform- 
ity, in  this  respect,  with  other  parts  of  the  country  would  be  desirablci 
the  remedy  is  not  in  the  hands  of  courts  of  justice,  whose  business  it 
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is  to  judge  of  contracts  as  made  by  parties  themselves,  and  not  to 
prescribe  the  manner  in  which  they  shall  be  made. 

We  are,  accordingly,  of  opinion  that  the  court  below  did  not  err  in 
refusing  to  instruct  the  jury  that  the  demand  upon  the  maker  of  the 
note,  on  the  fourth  day  after  the  time  limited  for  payment  thereof, 
discharged  the  defendant  from  liability  on  his  indorsement. 

One  of  the  minor  points,  which  has  been  alleged  as  error, 
[  •  T  )  1  ]  appearing  on  the  face  of  the  *  record,  is,  that  the  demand  on 
the  maker  of  the  note  should,  at  all  events,  have  been  laid 
on  the  third  day  after  the  time  limited  by  the  note  for  payment, 
and  not  on  the  fourth.  This  objection  cannot  be  sustained  at  this 
time.  Whether  the  declaration  would  not  have  been  bad  on  de- 
murrer, not,  however,  because  the  demand  is  laid  on  a  wrong  day, 
but  because  it  does  not  aver  the  usage,  is  a  question  not  neces- 
sary now  to  decide.  But  if,  as  we  have  determined,  the  demand 
was  properly  made  on  the  fourth  day,  it  would  have  been  bad  if 
laid  at  an  earlier  day,  because  the  maker  would  have  been  under 
no  obligation  to  pay,  and,  of  course,  not  in  default.  If,  therefore,  the 
cause  should  be  sent  back  to  the  court  below,  no  amendment  in  this 
respect  ought  to  be  made.  The  want  of  an  averment,  so  as  to  let  in 
the  proof  of  usage,  cannot  now  be  objected  to  the  record.  The 
evidence  was  admitted  without  objection,  and  now  forms  a  part  of 
the  record,  as  contained  in  the  bill  of  exceptions.  Had  an  objection 
been  made  to  the  admission  of  the  evidence  of  usage,  for  the  want 
of  a  proper  averment  in  the  declaration,  and  the  evidence  had,  not- 
withstanding, been  received,  it  would  have  presented  a  very  different 
question. 

The  time  of  the  demand,  as  laid  in  the  declaration,  is  according  to 
the  legal  effect  of  the  note.  If  made  at  an  earlier  day,  it  would  have 
given  no  cause  of  action  against  the  indorser,  for  he  was  not  bound 
to  pay  until  the  default  of  the  maker,  and  he  was  not  in  de- 
[  *  596  ]  fault  until  the  fourth  day.  *  It  is  a  general  rule,  in  declar- 
ing as  to  time,  that  it  must  be  laid  after  the  cause  of  action 
accrues. 

The  case  of  Rushton  v.  Aspinwall,  2  Doug.  679,  does  not  apply. 
The  bill  of  exchange,  upon  which  that  suit  was  founded,  was  dated 
on  the  27th  of  November,  in  the  year  1778,  payable  three  months 
after  date.  The  declaration  stated,  that  the  bill  was  presented  for 
acceptance  on  the  day  of  the  date  thereof,  and  duly  accepted,  and. 
afterwards,  on  the  same  day,  the  acceptor  was  requested  to  pay,  &c.^ 
but  neglected  and  refused,  &c.,  and  then  goes  on  to  state  the  liability 
of  the  defendant,  as  indorser,  and  that  he,  on  the  same  day,  assumed 
and  promised  to  pay,  &c.     It  appears,  therefore,  that  the  refusal  of 
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the  acceptor,  and  the  assumption  of  the  indorser,  are  laid  on  the  day 
of  the  date  of  the  note,  which  was  three  months  before  it  fell  due. 
The  plaintiff,  therefore,  by  his  own  showing,  had  no  cause  of  action 
when  he  commenced  his  suit.  This  was  a  defect  which  no  verdict 
could  cure.  He  had.  not  set  forth  his  cause  of  action  defectively,  but 
shown  that  he  had  no  cause  of  action ;  and  this  was  the  ground  on 
which  it  was  placed  by  the  court  A  cause  of  action,  defectively  or 
inaccurately  set  forth,  is  cured  by  the  verdict,  because,  to  entitle  the 
plaintiff  to  recover,  all  circumstances  necessary  in  form  or  in  sub- 
stance, to  make  out  his  cause  of  action,  so  imperfectly  stated,  must 
be  proved  at  the  trial ;  but  when  no  cause  of  action  is  stated,  none 
can  be  presumed  to  have  been  proved. 

This  case  is  not  to  be  considered  as  if  before  *  us  on  de-  [  *  696  ] 
murrer  to  the  declaration.  There  being  no  averment  of  the 
special  custom  as  to  the  demand  on  the  fourth  day,  and  the  general 
role  being  that  the  demand  must  be  made  on  the  third,  if  the  declara- 
tion alleges  it  to  have  been  made  on  the  fourth,  the  joinder  in  de- 
murrer admits  the  fact,  and,  of  course,  that  the  demand  was  too 
late.  But  had  the  declaration  contained  an  averment  of  the  special 
custom,  it  must  allege  a  demand  on  the  fourth  day.  That  is  ac- 
cording to  the  legal  effect  of  the  note ;  and  a  demand  laid  on  any 
other  day  would  have  been  bad.  We  must  now  consider  the  case 
as  if  the  declaration  had  contained  a  special  averment  of  the  custom, 
the  proof  having  been  before  the  court  and  jury  without  objection, 
and  now  making  a  part  of  this  record. 

The  only  remaining  question  arises  out  of  a  bill  of  exceptions, 
taken  upon  the  trial,  to  the  decision  of  the  court  below,  admitting 
secondary  evidence  of  the  contents  of  the  note.  And  it  has  been 
contended, 

1.  That  no  such  evidence  was  admissible,  unless  it  appeared  that 
the  note  was  destroyed. 

The  rule  with  respect  to  the  admission  of  secondary  evidence,  we 
think,  is  not  so  restricted.  If  the  original  is  lost,  by  accident,  and  no 
fault  is  imputable  to  the  party,  it  is  sufficient.  In  the  present  case, 
it  appeared  that  the  note  was  in  court  a  few  days  before,  and  intro- 
duced in  evidence  on  the  trial  against  Foyles,  the  maker,  but  had 
been  mislaid,  and  upon  thorough  search  could  not  be  found.  Every 
case  of  this  kind  must  depend,  in  a  great  measure,  upon  its 
own  circumstances.  This  rule  of  evidence  must  be  so  [  *  697  ] 
applied  as  to  promote  the  ends  of  justice,  and  guard 
against  fraud  or  imposition.  If  the  circumstances  will  justify  a  well 
grounded  belief  that  the  original  paper  is  kept  back  by  design, 
no  secondary  evidence  ought  to   be  admitted;   but  when  no  such 
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suspicion  attaches,  and  the  paper  is  of  that  description,  that  no 
doubt  can  arise  as  to  the  proof  of  its  contents,  there  can  be  no 
danger  in  admitting  the  secondary  evidence.  In  this  case,  the  note 
having  been  in  court  a  few  days  before,  and  proved,  upon  a  trial 
against  the  maker,  there  could  be  no  possible  inducement  to  withhold 
it,  and  it  was,  no  doubt,  mislaid  purely  by  accident. 

It  is  objected,  in  the  second  place,  that  if  secondary  evidence  is 
admissible,  the  contents  of  the  note  was  not  proved  by  that  which 
was  competent ;  that  it  should  have  been  by  a  notarial  copy.  Proof 
of  the  contents  of  a  lost  paper  ought  to  be  the  best  the  party  has  in 
his  power  to  produce,  and,  at  all  events,  such  as  to  leave  no  reason- 
able doubt  as  to  the  substantial  parts  of  the  paper.  But,  to  have  re- 
quired a  notarial  copy,  would  have  been  demanding  that,  of  the 
existence  of  which  there  was  no  evidence,  and  which  the  law  will  not 
presume  was  in  the  power  of  the  party ;  it  not  being  necessary  that 
a  promissory  note  should  be  protested. 

It  is  objected,  lastly,  that  secondary  evidence  was  not  admissible, 
without  a  special  count  in  the  declaration  upon  a  lost  note.  The 
English  practice  on  this  subject  has  not  been  adopted  in 
[  *  598  ]  this  country,  as  far  as  our  knowledge  of  it  extends,  *  and  to 
require  a  special  count  upon  a  lost  note,  would  be  shutting 
the  door  against  secondary  evidence,  in  all  cases  where  the  note  was 
lost  after  declaration  filed.  We  do  not  think  any  danger  of  firaud  is 
to  be  apprehended  from  the  admission  of  such  evidence,  under  the 
usual  count  upon  the  note ;  and,  the  practice  in  the  court  below  not 
requiring  a  special  count  in  such  cases,  no  error  was  committed  in 
the  admission  of  the  evidence.  JudgmsTU  affirmed?- 

9  W.  598 ;  1 1  W.  431  ;  12  W.  213 ;  1  P.  25 ;  3  P.  36 ;  6  P.  51,  691 ;  9  P.  483 ;  10  P.  572 ; 
12  P.  4ia;  14  P.  318 ;  4  11.  iJl / ,  '66\i ;  7  11.  /zl ;  io  11.  639 ,'  23  H.  420. 


George  M'Gruder,  Plaintiff  in  Error,  v.  The  President,  Directorjs, 
AND  Company  of  the  Bank  of  Washington,  Defendants  in  Error. 

9  W.  598. 

Where  the  maker  of  a  note,  within  ten  days  before  it  became  payable,  had  removed  into 
another  jurisdiction,  without  the  knowledge  of  tlie  holder,  a  presentment  at  his  last  place 
of  abode  in  the  jurisdiction  was  held  sufficient. 

Johnson,  J.,  delivered  the  opinion  of  the  court, 
f  •  599  ]       •  This    case    comes  up  from  the   circuit  court  of  the 


1  Marshall,  C.  J.,  Washington,  J.,  and  Duvall,  J.,  did  not  sit  in  this  causa 

Story,  J.,  dissented. 


FEBRUARY  TERM,  1824.  205 


M'Grud6r  v.  Bank  of  Washington.    9  W. 


District  of  Columbia,  in  which   a   suit  was  instituted  against  the 
plaintiff  here,  as  indorser  of  one  Patrick  M'Gruder. 

The  facts  are  exhibited  in  a  stated  case,  upon  which,  by  consent, 
an  alternative  judgment  is  to  be  entered.  The  judgment  below  was 
foi  the  plaintiifs  in  t^e  action,  and  the  defendant  brings  this  writ  of 
error  to  have  that  judgment  reversed,  and  a  judgment  entered  in  his 
favor. 

The  leading  facts  in  the  cause  are  so  much  identified  with  those 
in  the  case  of  Renner  v.  The  Bank  of  Columbia,  9  W.  581,  decided 
at  the  present  term,  on  the  question  relative  to  the  days  of  grace, 
that  the  decision  in  that  cause  disposes  of  the  principal  question 
raised  in  this. 

But  there  is  another  point  presented  in  the  present  cause.  There 
was  no  actual  demand  made  on  the  drawer  of  this  note,  and  the 
question  intended  to  be  presented  was,  whether  the  facts  stated  will 
excuse  it. 

At  the  time  of  drawing  the  note,  and  until  within  ten  days  of  its 
falling  due,  the  maker  was  a  housekeeper  in  the  District  of  Colum- 
bia. But  he  then  removed  to  the  State  of  Maryland,  to  a  place 
within  about  nine  miles  of  the  district.  The  case  admits  that  neither 
the  holder  of  the  note,  nor  the  notary,  knew  of  his  removal  or  place 
of  residence ;  but  the  circumstances  of  his  removal  had  nothing  in 
them  to  sanction  its  being  construed  into  an  act  of  ab- 
sconding. The  words  of  *  the  admission  to  this  point  are,  [  *  600  ] 
that  he  "  went  to  the  house  where  the  said  Patrick  had  last 
resided,  and  from  which  he  had  removed  as  aforesaid,  in  order  there 
to  present  the  said  note,  and  demand  payment  of  the  same ;  and 
not  finding  him  there,  and  being  ignorant  of  his  place  of  residence, 
returned  the  said  note  under  protest." 

.The  alternative  in  which  the  judgment  of  the' court  is  to  be 
rendered  is  not  very  appropriately  stated ;  but  since  the  absurdity 
cannot  have  entered  into  the  minds  of  the  parties,  that,  not  knowing 
of  the  removal  or  present  abode  of  the  drawer,  the  holder  was  still 
bound  to  follow  him  into  Maryland,  we  will  construe  the  submis- 
sion with  reference  to  the  facts  admitted;  and  then  the  question 
raised  is  — 

Whether  the  holder  had  done  all  that  he  was  bound  to  do,  to 
excuse  a  personal  demand  upon  the  maker. 

On  this  subject  the  law  is  dear ;  a  demand  on  the  maker  is,  in 
general,  indispensable ;  and  that  demand  must  be  made  at  his  place 
of  abode  or  place  of  business.  That  it  should  be  strictly  personal, 
in  the  language  of  the  submission,  is  not  required ;  it  is  enough  if  it 
is  at  his  place  of  abode,  or,  generally,  at  the  place  where  he  ought  to 

VOL.   VI.  18 
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be  found.  But  his  actual  removal  is  here  a  fact  in  the  case,  and  in 
this,  as  well  as  every  other  case,  it  is  incumbent  upon  the  indorsee, 
to  show  due  diligence.  Now,  that  the  notary  should  not  have  found 
the  maker  at  his  late  residence  was  the  necessary  consequence  of  his 
removal,  and  is  entirely  consistent  with  the  supposition  of 
[  •  601  ]  his  not  *  having  made  any  one  of  those  inquiries  which 
would  have  led  to  a  development  of  the  cause  why  he  did 
not  find  him  there.  Non  constat^  but  he  may  have  removed  to  the 
next  door,  and  the  first  question  would,  most  probably,  have  ex- 
tracted information  that  would  have  put  him  on  further  inquiry. 
Had  the  house  been  shut  up,  he  might,  with  equal  correctness,  have 
returned,  "  that  he  had  not  found  him,"  and  yet  that  clearly  would 
not  have  excused  the  demand,  unless  followed  by  reasonable  in- 
quiries. 

The  party  must,  then,  be  considered  as  lying  under  the  same 
obligations  as  if,  having  made  inquiry,  he  had  ascertained  that  the 
maker  had  removed  to  a  distance  of  nine  miles,  and  into  another 
jurisdiction.  This  is  the  utmost  his  inquiries  could  have  extracted^ 
and  marks,  of  course,  the  outlines  of  his  legal  duties. 

Mere  distance  is,  in  itself,  no  excuse  from  demand ;  but,  in  general, 
the  indorser  takes  upon  himself  the  inconvenience  resulting  from 
that  cause.  Nor  is  the  benefit  of  the  post-office  allowed  him,  as  in 
the  case  of  notice  to  the  indorser. 

But  the  question  on  the  recent  removal  into  another  jurisdiction, 
is  a  new  one,  and  one  of  some  nicety.  In  case  of  original  resi- 
dence in  a  State  different  firom  that  of  the  indorser,  at  the  time  of 
taking  the  paper,  there  can  be  no  question ;  but  how  far,  in  case  of 
subsequent  and  recent  removal  to  another  State,  the  holder  shall  be 
required  to  pursue  the  maker,  is  a  question  not  without  its  diffi* 

culties; 
[  *  602  ]  We  think  that  reason  and  convenience  are  in  *  favor  of 
sustaining  the  doctrine,  that  such  a  removal  is  an  excuse 
firom  actual  demand.  Precision  and  certainty  are  often  of  more  im- 
portance to  the  rules  of  law,  than  their  abstract  justice.  On  this 
point  there  is  no  other  rule  that  can  be  laid  down,  which  will  not  leave 
too  much  latitude  as  to  place  and  distance.  Besides  which,  it  is 
consistent  with  analogy  to  other  cases,  that  the  indorser  should  stand 
committed,  in  this  respect,  by  the  conduct  of  the  maker.  For  his 
absconding  or  removal  out  of  the  kingdom,  the  indorser  is  held,  in 
England,  to  stand  committed ;  and,  although  firom  the  contiguity, 
and,  in  some  instances,  reduced  size  of  the  States,  and  their  union 
under  the  general  government,  the  analogy  is  not  perfect,  yet  it  is 
obvious  that  a  removal  firom  the  seaboard  to  the  firontier  States,  or 
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vice  versd,  would  be  attended  with  all  the  hardships  to  a  holder, 
especially  one  of  the  same  State  with  the  maker,  that  could  result 
firom  crossing  the  British  channel. 

With  this  view  of  the  subject,  we  are  of  opinion  that  the  judg- 
ment  below,  although  rendered  on  a  different  ground,  must  be 
sustained.  Judgment  affirmed. 


Ex  parte  Wood  and  Brundage. 

9  W.  603. 

The  1 0th  section  of  the  Patent  Act  of  Febraary  21, 1793,  (1  Stats,  at  Large,  323,)  requires 
a  record  to  be  made  of  the  preliminaiy  proceedings,  and  a  scire  facias  to  issae,  and  ques- 
tions of  fiict  to  be  tried  bj  a  jurj,  before  letters-patent  can  be  repealed.  A  repeal  can- 
not be  ordered  under  a  rule  to  show  cause. 

This  cause  was  argued  by  Mr.  Haines^  in  support  of  the  rule,  and 
by  Mr.  Emmetty  against  it. 

Story,  J.,  dfelivered  the  opinion  of  the  court. 

The  district  judge  of  the  southern  district  of  New  York,  under  the 
10th  section  of  the  Intent  Act  of  the  21st  of  February,  1793, 
granted  a  rule  upon  Charles  Wood  and  Gilbert  *  Brundage,  [  *  604  ] 
at  the  instance  and  complaint  of  Jethro  Wood,  to  show 
cause  why  process  should  not  issue  against  them,  to  repeal  a  patent 
granted  to  them  for  a  certain  invention,  in  due  form  of  law ;  and 
npon  hearing  the  parties,  no  sufficient  cause  being  in  his  judgment 
shown  to  the  contrary,  he,  on  the  2d  day  of  July,  1823,  passed  an 
order  that  the  said  rule  be  made  absolute,  and  that  the  said  patent 
be  repealed ;  and  that  process  issue  to  repeal  the  said  patent,  and  for 
the  costs  of  the  complainant  The  patentees,  by  their  counsel,  moved 
the  court  to  direct  a  record  to  be  made  of  the  whole  proceedings,  and 
that  process,  in  the  nature  of  a  scire  facias^  should  be  issued,  fb  try 
the  validity  of  the  patent.  The  court  denied  the  motion,  upon  the 
ground  that  these  were  summary  proceedings,  and  that  the  patent 
was  repealed  de  facto^  by  making  the  rule  absolute ;  and  that  the 
process  to  be  issued,  was  not  in  the  nature  of  a  scire  faciasy  to  try 
the  validity  of  the  patent,  but  merely  process  repealing  the  patent 

A  motion  was  made  on  a  former  day  of  this  term,  in  behalf  of 
the  patentees,  for  a  rule  upon  the  district  judge,  to  show  cause  why 
a  mandamits  should  not  issue  firom  this  court,  directing  him  to  make 
a  record  of  the  proceedings  in  the  cause,  and  to  issue  a  scire  faciasj 
for  the  purpose  of  trying  the  validity  of  the  patent  The  rule  having 
been  granted,  and  due  service  had,  the  case  has  since  been  argued 
by  counsel,  for  and  against  the  rule ;  and  the  opinion  of  this  court  is 
now  to  be  delivered. 
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[  *  605  ]  Two  objections  have  been  urged  at  the  bar,  *  against  the 
making  this  rule  absolute.  The  first  is,  that  these  proceed- 
ings being  summary,  are  not  properly  matters  of  record.  The  second, 
that  this  is  not  a  case  in  which,  by  law,  a  scire  facias^  or  process  in  the 
nature  of  a  scire  facias^  can  be  awarded,  to  try  the  validity  of  the  patent. 

Both  of  these  objections  are  founded  upon  the  provisions  of  the 
10th  section  of  the  Patent  Act,  and  must  be  decided  by  a  careful 
examination  of  those  provisions.  The  words  are,  "  that,  upon  oath 
or  affirmation  being  made,  before  the  judge  of  the  district  court, 
where  the  patentee,  his  executors,  &c.,  reside,  that  any  patent,  which 
shall  be  issued  in  pursuance  of  this  act,  was  obtained  surreptitiously, 
or  upon  false  suggestion,  and  motion  made  to  the  said  court  within 
three  years  after  issuing  the  said  patent,  but  not  afterwards,  it  shaU 
and  may  be  lawful  for  the  judge  of  the  said  district  court,  if  the 
matter  alleged  shall  appear  to  him  to  be  sufficient,  to  grant  a  rule 
that  the  patentee,  or  his  executor,  &c.,  show  cause  why  process  should 
not  issue  against  him,  to  repeal  such  patent ;  and  if  sufficient  cause 
shall  not  be  shown  to  the  contrary,  the  rule  shall  be  made  absolute ; 
and  thereupon,  the  judge  shall  order  process  to  be  issued  against 
such  patentee,  or  his  executors,  &c.,  with  costs  of  suit.  And  in  case 
no  sufficient  cause  shall  be  shown  to  the  contrary,  or  if  it  shall  appear 
that  the  patentee  was  not  the  true  inventor  or  discoverer,  judgment 
shall  be  rendered  by  such  court  for  the  repeal  of  the  said  patent. 
And  if  the  party  at  whose  complaint  the  process  issued,  shall 
[*606]  have  judgment  given  against  him,  he  shall  pay  all  •such 
costs  as  the  defendant  shaU  be  put  to  in  defending  the  suit, 
to  be  taxed  by  the  court,  and  recovered  in  due  course  of  law." 

Upon  "the  slightest  inspection  of  this  section,  it  will  be  at  once 
perceived,  that  however  summary  the  proceedings  may  be,  they  are 
of  v4st  importance  to  the  parties,  and  involve  the  whole  right  and 
interest  of  the  patentee.  The  jurisdiction  given  to  the  court  is  not 
general  and  unlimited,  but  is  confined  to  cases  where  the  patent  was 
obtained  surreptitiously,  or  upon  false  suggestions ;  where  the  paten- 
tee resides  within  the  district ;  and  where  the  application  is  made 
within  three  years  after  the  issuing  of  the  patent.  It  is,  therefore, 
certainly  necessary  that  all  these  facts,  which  are  indispensable  to 
found  the  jurisdiction,  should  be  stated  in  the  motion  and  accom- 
panying affidavits ;  and  without  them,  the  court  cannot  be  justified 
in  awarding  the  rule.  It  follows,  of  course,  that  in  any  record  that 
is  to  be  made  of  the  proceedings,  they  constitute  the  preliminary 
part,  and  ought  not  to  be  omitted.  In  the  present  case,  they  have 
been  wholly  omitted,  and  the  record  is  in  this  respect  incomplete 
and  inaccurate. 
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But  it  is  said  that,  technically  speaking,  these  proceedings  are  not 
matters  of  record.  They  are  certainly  proceedings  of  a  court  of 
record,  for  such  are  all  the  courts  of  the  United  States,  in  virtue  of 
their  organization,  both  upon  principles  of  the  common  law,  and  the 
express  intendment  of  congress.  In  general,  the  interlocutory  pro- 
ceedings in  suits  are  not  entered  of  record,  as  they  are 
deemed  merely  collateral  incidents.  But  where  *  a  special  [  *  607  ] 
jurisdiction  is  given  to  a  court,  a^  in  the  present  instance, 
it  appears  to  us  that  in  conformity  to  the  course  of  decisions  in  this 
court  upon  the  subject  of  jurisdiction,  all  the  preliminary  proceedings 
required  to  found  that  jurisdiction  should  appear  of  record,  as  they 
constitute  an  essential  part  of  the  case.  In  general,  motions  and 
rales  made  in  the  course  of  suits,  over  which  the  court  has  an 
acknowledged  jurisdiction,  are  not  entered  of  record.  But  where  a 
rule  is  the  sole  foundation  of  the  suit,  and  the  first  step  in  its  prog- 
ress, that  rule  can  only  be  granted  under  special  circumstances 
prescribed  by  law ;  it  is  not  sufficient  to  show  that  the  rule  itself  was 
granted,  but  it  must  also  appear,  by  the  proceedings,  that  it  was 
rightfully  granted. 

But  the  more  material  question  is,  whether  the  proceedings,  so  far 
as  the  rights  of  the  patentees  are  concerned,  terminated  with  the  rule 
being  made  absolute,  so  that,  ipso  facto,  the  patent  was  repealed,  and 
the  process  to  be  issued  was  only  process  to  enforce  or  declare  the 
repeal ;  or  whether  the  process  was  in  the  nature  of  a  scire  facias  at 
common  law,  to  repeal  the  patent,  if,  upon  a  future  trial,  the  same 
should  be  found  invalid. 

This  question  must  be  decided  by  the  terms  of  the  section  in  con- 
troversy ;  but  in  the  interpretation  of  those  terms,  if  their  meaning 
is  somewhat  equivocal,  that  construction  ought  certainly  to  be 
adopted  which,  not  departing  firom  the  sense,  is  most  congenifl  to 
our  institutions,  and  is  most  convenient  in  the  administra- 
tion of  public  justice.  *  The  securing  to  inventors  of  an  [  *  608  ] 
exclusive  right  to  their  inventions,  was  deemed  of  so  much 
importance,  as  a  means  of  promoting  the  progress  of  science  and 
the  useful  arts,  that  the  constitution  has  expressly  delegated  to  con- 
gress the  power  to  secure  such  rights  to  them  for  a  limited  period. 
The  inventor  has,  during  this  period,  a  property  in  his  inventions ;  a 
property  which  is  often  of  very  great  .value,  and  of  which  the  law 
intended  to  give  him  the  absolute  enjoyment  and  possession.  In 
suits  at  common  law,  where  the  value  in  controversy  exceeds  twenty 
dollars,  the  constitution  has  secured  to  the  citizens  a  trial  by  jury.  In 
causes  of  equity  and  admiralty  jurisdiction,  they  have  the  security  of  a 
regular  and  settled  course  of  proceedings,  where  the  rules  of  evidence 

18* 
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and  the  principles  of  decision  are  well  established.  And  in  all  these 
cases,  there  is  the  further  benefit  conferred  by  our  laws,  of  revising 
the  judgments  of  the  inferior  courts,  by  the  exercise  of  appellate 
jurisdiction.  It  is  not  lightly  to  be  presumed,  therefore,  that  con- 
gress, in  a  class  of  cases  placed  peculiarly  within  its  patronage  and 
protection,  involving  some  of  the  dearest  and  most  valuable  rights 
which  society  acknowledges,  and  the  constitution  itself  means  to 
favor,  would  institute  a  new  and  summary  process,  which  should 
finally  adjudge  upon  those  rights,  without  a  trial  by  jury,  without  a 
right  of  appeal,  and  without  any  of  those  guards  with  which,  in 
equity  suits;  it  has  fenced  round  the  general  administration  of  justice. 
The  Patent  Acts   have   given  to   the  patentee  a  right  to  sue  at 

common  law,  for  damages  for  any  violation  of  his  inven- 
[  *  609  ]     tion ;  *  and  have  given  him  a  further  right  to  claim  the 

interference  of  a  court  of  equity,  by  way  of  injunction,  to 
protect  the  enjoyment  of  his  patent.  It  would  be  somewhat  surpris- 
ing if,  after  such  anxious  legislation,  there  should  exist  in  the  act  a 
clause  which,  in  a  summary  manner,  enables  any  person  to  repeal  his 
patent,  and  thus  sweep  away  his  exclusive  property,  without  interpos- 
ing any  guards  by  way  of  appeal,  or  any  regular  proceedings,  by  which 
the  validity  of  titles,  in  ordinary  cases,  is  examined  and.  contested. 

With  these  considerations  in  view,  let  the  10th  section  of  the  act 
be  examined.  Its  object  is  to  provide  some  means  to  repeal  patents 
which  have  been  obtained  surreptitiously,  or  upon  false  suggestions ; 
the  very  cases  for  which  a  scire  facias  issues  at  the  common  law. 
As  the  patents  are  not  enrolled  in  the  records  of  any  court,  but 
among  the  rolls  of  the  department  of  state,  it  was  necessary  to  give 
*  some  directions  as  to  the  correct  time  and  manner  of  instituting  pro- 
ceedings to  repeal  them.  It  accordingly  directs  that  the  district 
judge  may,  upon  proper  evidence,  under  oath,  and  motion  made  to 
the  court,  in  his  discretion  "  grant  a  rule  that  the  patentee,  &c.,  show 
cause  why  process  should  not  issue  against  him  to  repeal  such 
patent ;  and  if  sufficient  cause  shall  not  be  shown  to  the  contrary, 
the  rule  shall  be  made  absolute,  and  thereupon  the  judge  shall  order 
process  to  be  issued  against  such  patentee,  &c,  with  costs  of  suit" 
It  is  obvious,  from  the  language  of  this  clause,  that  the  rule  is  a 

rule  not  to  repeal  the  patent,  if  it  is  made  absolute,  but  a 
[  *  610  ]  •rule  for  process  to  issue  to  repeal  the  patent.     It  is  not 

then  the  rule,  but  the  process  contemplated  by  the  act  that 
repeals  the  patent.  It  is  not  a  mere  form,  but  it  is  of  the  essence  of 
the  proceedings,  without  which  the  rule  has  no  efficacy.  Is  the 
process  to  be  issued,  a  process  which,  per  se,  repeals  the  patent,  or 
are  the  words  "  to  repeal  such  patent,"  to  be  construed  as  merely 
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descriptive  of  the   nature  of  the  process,  and  of  the   effect  of    it, 
if  judgment  shall   be   finally  pronounced   in    support  of  it?      In 
other  words,  is  it  a  process  in  the  nature  of  an    execution  or  a 
judicial  process,  in  the  nature  of  a  scire  faciciSy  calling  for  further 
proceedings  ?     If  the  words  of  the  section  had  stopped  at  the  clause 
ahready  referred  to,  it  would,  perhaps,  have  been  difficult  to  find  a 
sufficient  explanation  of  the  legislative  will  to  have  led  the  court  to 
the  conclusion  that  judicial  process,  in  the  nature  of  a  scire  facias^ 
was  certainly  intended ;  there  would  have  been  some  reason  for  hesi- 
tation ;  but,  even  then,  an  interpretation  against  such  process  would 
not  have  been  without  serious  embarrassments.      It  could  not  be 
arrived  at,  without  leaving  much  of  questionable  reasoning  behind. 
But  the  section  does  not  stop  here.     It  goes  on  to  make  further  pro- 
visions, which,  if  the  process  absolutely  repealed  the  patent,  could 
have  no  operation  and  no  intelligible  meaning.     On  the  other  hand, 
if  the  process  was  to  be  in  the  nature  of  a  scire  facias^  all  the  words 
are  sensible  and  operative,  and  describe  the  proper  progress  and  pro- 
ceedings upon  such  a  writ.     The  clause  is  in  these  words  : 
"And,  in  case  no  *  sufficient  cause  shall  be  shown  to  the  [  *  611  ] 
contrary,  or,  if  it  shall  appear  that  the  patentee  was  not  the 
true  inventor  or  discoverer,  judgment  shall  be  rendered  by  such  court 
for  the  repeal  of  the  patent."      These  words  follow  after  the  clause 
awarding  the  process,  and,  of  course,  suppose  the  process  already 
issued.      The  party  is  supposed  to  be  called  upon  to  show  cause, 
which  is  precisely  what  a  scire  facias  requires  in  its  official  mandate ; 
and  if  no  sufficient  cause  is  shown  to  the  contrary,  or,  if  it  shaU 
appear  that  the  patentee  was  not  the  true  inventor  or  discoverer, 
then  the  patent'  is  to  be  repealed.     If  the  process  is  merely  to  repeal 
the  patent,  and  not  to  institute  a  trial,  how  can  the  party  show 
cause  ?  how  can  it  judicially  appear  that  the  patentee  is  not  the 
inventor?     These  provisions  are  intelligible  in  a  scire  facias^  for  that 
authorizes  subsequent  inquiry  into  the   law  and   the   facts.      But, 
further,  "judgment"  is  to  be  rendered.     Now,  it  is  not  necessary  to 
lay  any  particular  stress  on  this  word,  as  a  known  juridical  phrase, 
expressive  of  the  final  decision  of  the  court;  but  if  the  making  the 
rule  absolute  repealed  the  patent,  and  the  process  is  merely  an  exe- 
cution, how  could  any  subsequent  judgment  be  rendered  in  the  case  ? 
It  would  be  contrary  to  all  analogy,  to  all  rules  of  judicial  interpre- 
tation, to  suppose  that  judgment  is  to  succeed,  and  not  to  precede, 
the  writ  of  execution.      The  clause  goes  on,  "  and  if  the  party,  at 
whose  complaint  the  process  issued,  shall  have  judgment  against 
him,  he  shall  pay  all  such  costs  as  the  defendant  shall 
be  put  to  in  defending  the  suit  to  be  taxed  •by  the  court,  [  *  612  J 
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and  recovered  -iin  due  course  of  law."  The  language  is  here  still 
more  distinct  and  persuasive.  It  imports,  in  a  clear  manner,  that 
some  proceedings  were  to  be  hai  after  the  process  issued,  by  which 
the  case  might  be  further  investigated ;  and  if,  upon  such  investiga- 
tion, judgment  should  be  against  the  complainant,  the  patentee 
should  recover  his  costs.  The  language  is,  that  the  party,  at  whose 
complaint  the  process  issued,  not  the  rule  issued,  shall  have  judgment 
against  him.  Upon  what  ?  the  rule  ?  Certainly  not ;  but  upon  the 
process  issued.  He  shall  pay  the  costs  to  which  the  defendant  is  put 
in  defending  the  suit.  What  suit  is  here  intended  ?  We  think  it  is 
clear  that  it  means  the  suit  upon  the  process,  that  is,  upon  the  scire 
facias ;  for  the  proceedings  upon  the  rule  are  not,  in  a  technical  or 
in  any  accurate  sense,  a  suit.  The  costs  of  defending  the  suit  are  to 
be  paid.  But  how  can  any  costs  arise  from  a  defence  upon  a  process 
which  is  final  and  absolute  ?  It  appears  to  the  court,  that  to  give  the 
construction  contended  for  by  the  counsel  against  the  rule,  would  be 
to  reject  the  plain  and  obvious  purport  of  the  whole  of  the  last  clauses 
of  the  section,  and  make  them  a  perfect  nullity.  In  the  other  view 
they  have  entire  effect,  and  are  as  reasonable  and  just  in  themselves 
as  they  are  promotive  of  the  security  of  vested  rights  and  property. 

Nor  does  the  occurrence  of  the  words,  "  costs  of  suit,"  in  the  pre- 
ceding part  of  the  section,  where  it  is  said  that  "  the  process  shall  be 

issued,  &c.,  with  costs  of  suit,"  in  the  slightest  degree  im- 
[  •  613  J  pugn   *  this  interpretation.      The  true   meaning  of  these 

words  in  this  connection  is,  not  that  costs  of  suit,  already 
incurred,  shall  be  paid  and  collected,  but  that  the  process  shall  be  to 
show  cause  why  the  patent  shall  not  be  repealed  and  costs  of  suit 
given  to  the  complainant.  In  this  view,  it  fortifies  the  construction 
already  asserted  by  the  court  That  this  is  the  true  exposition  of 
the  words,  is  made  apparent  by  examining  section  5  of  the  Patent 
Act  of  April  10,  1790,'  which  is  exactly  similar  in  terms  to  section  10 
of  the  present  act,  except  that  it  omits,  in  this  place,  the  words  '^  costs 
of  suit."  These  words,  therefore,  were  not  intended  to  change,  and 
cannot  be  admitted  to  change,  the  natural  meaning  of  the  other  parts 
of  the  section.  And  if  the  other  words  used  in  this  connection  are 
descriptive  of  the  nature  of  the  process,  these  words  are  merely 
explanatory  of  the  legislative  intent,  that  the  costs  of  the  suit  should 
follow  upon  the  final  judgment  in  favor  of  the  complainant.  With- 
out this  provision,  as  the  other  clause  giving  costs  applies  to  the 
patentee  only,  the  complainant,  although  he  should  prevail  in  the  suit, 
would  not  be  entitled  to  any  costs.  This  was  a  real  defect  in  the  first 
act,  and  is  cured  by  the  insertion  of  the  words  under  consideration. 


'  1  Stat8.  at  Large,  111. 
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Nor  are  there  any  public  mischiefs  which  will  result  from  the  view 
which  the  court  takes  of  this  section.  On  the  contrary,  it  will  sub- 
serve the  purposes  of  general  justice.  If  a  patent  has  been  fraudu- 
lently obtained,  or  upon  false  suggestions,  it  may  be  repealed 
within  three  years,  if  a  jury,  *  upon  a  trial,  shall  be  satisfied  [  *  614  ] 
of  the  fact.  If  such  a  repeed  be  not  had,  stiU,  the  public 
have  a  perfect  security.  They  may  ^delate  the  patent  with  impunity, 
and  if  sued  for  the  violation,  any  person  may  show  the  same  facts  in 
his  defence,  and  they  will  constitute  a  complete  bar  to  the  suit,  by 
the  express  provisions  of  the  6th  section  of  the  Patent  Act  Here, 
also,  the  trial  will  be  ordinarily  by  a  jury,  and  if  the  verdict  is  found, 
upon  such  facts,  in  favor  of  the  defendant,  the  law  expressly  declares 
that  <' judgment  shall  be  rendered  for  the  defendant,  with  costs,  and 
the  patent  shall  be  declared  void."  Many  patents,  under  this  sec- 
tion, have  already,  in  such  suits,  been  adjudged  void ;  so  that  the 
danger  of  extensive  imposition  or  injury  is  wholly  chimerical.  On 
the  other  hand,  if,  by  any  accident  or  mistake,  the  patentee  should 
neglect  to  appear  to  oppose  the  rule  upon  the  argument  on  the  other 
side,  he  may  be  remediless.  But,  upon  the  exposition  of  the  statute 
adopted  by  the  court,  he  will  still  be  entitled  to  appear  to  the  scire 
faciaSj  and  have  a  more  deliberate  opportunity  to  defend  his  rights. 

Upon  the  whole,  it  is  the  opinion  of  the  court  that  the  rule  ought 
to  be  made  absolute,  and  that  a  peremptory  mandamus  issue  to  the 
judge  of  the  district  court,  directing  him  to  enter  upon  record  the 
proceedings  in  this  cause,  antecedent  to  the  granting  of  the  rule,  and 
upon  which  it  was  founded ;  that  he  award  a  process,  in  the  nature 
of  a  scire  faciasj  to  the  patentees  to  show  cause  why  the  patent 
should  not  be  repealed,  with  costs  of  suit ;  that,  upon  such 
process  being  returned  *  duly  executed,  he  proceed  to  try  [  *  615  ] 
the  same  cause,  upon  the  pleadings  filed  by  the  parties,  and 
the  issue  joined  thereon  ;  and  that,  if  the  issue  so  joined  be  an  issue 
of  fact,  then  the  trial  thereof  to  be  by  a  jury ;  if  an  issue  of  law, 
then  by  the  court,  as  in  other  cases.  Mandamus  accordinffly. 


The  Monte  Alleqre.     Tenant,  Claimant. 

9  W.  616. 

Upon  a  sale  by  the  marshal,  under  an  order  of  court,  no  warranty  is  implied. 

Neither  the  marshal,  nor  his  agent,  the  auctioneer,  has,  as  such,  any  authority  to  warrant  the 

article  sold. 
Upon  an  admiralty  proceeding,  in  rem,  where  the  proceeds  of  the  sale  are  brought  into  court, 

they  are  not  liable  to  make  good  a  loss  sustained  by  the  purchaser,  mei^ely  in  consequence 

of  a  defect  in  the  article  sold. 

Afpb  kh  firom  the  circuit  court  of  the  United  States  for  the  district 
of  Maryland. 
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The  appellant,  Thomas  Tenant,  filed  his  petition  on  the  14ih  of 
November,  1821,  in  the  circuit  court  for  the  Maryland  district,  setting 
forth  that  at  a  public  sale  of  part  of  the  cargo  of  the  ship  Monte 
Allegre,  under  an  interlocutory  order  of  the  district  court,  in  the  case 
of  Joaquim  Jose  Vasques,  consul-general  of  Portugal,  against  the 
ship  Monte  Allegre  and  her  cargo,  he  became  the  purchaser  of  six 
hundred  and  fifty-three  seroons  of  Brazil  tobacco,  part  of  said  cargo, 
for  which  he  paid  to  the  marshal  of  the  district,  under  whose  super- 
intendence the  sale  was  conducted,  $15,495.46.  That  the  tobacco 
was  sold  by  samples,  which  were  sound  and  merchantable, 
[  •  617  ]  and  that,  believing  the  bulk  of  the  tobacco  *  corresponded 
in  this  respect  with  the  samples,  he  became  the  purchaser. 
That,  shortly  afterwards,  he  exported  the  whole  of  the  tobacco  so 
purchased  to  Gibraltar;  and,  after  its  arrival  there,  it  was  found 
upon  examination  to  be  wholly  unsound  and  unmerchantable,  the 
greater  part  being  entirely  rotten,  and  the  remainder  unsalable  but  at 
very  reduced  prices,  and  was,  in  fact,  sold  for  $4,818.62. 

The  appellant  in  his  petition  further  alleges  that  the  tobacco  re- 
ceived no  damage  in  its  transportation  to  Gibraltar,  but  was,  at  the 
time  it  was  sold  by  the  marshal,  wholly  unsound,  rotten,  and  unmer- 
chantable ;  that  the  cause  in  which  the  order  was  passed,  by  virtue 
of  which  the  tobacco  was  sold,  was  still  pending  in  this  court ;  and 
that  the  proceeds  of  said  sale  remained  in  the  circuit  court,  under  its 
authority  and  control;  and,  thereupon,  prayed  for  such  relief  as, 
upon  proof  of  the  allegations,  he  might  be  considered  by  the  court 
entitled  to. 

To  this  petition  an  answer  was  filed  on  the  second  of  May,  1822, 
in  the  name  of  Joaquim  Jose  Vasques,  consul-general  of  Portugal, 
on  behalf  of  the  owners  of  the  proceeds  of  the  ship  Monte  Allegre 
and  her  cargo,  resisting  the  claim  of  the  appellant :  — 

1.  Because  the  court  had  no  jurisdiction  or  power  whatever  to  sus- 
tain the  petition,  inasmuch  as  it  was  calling  on  the  court  to  award 
damages  on  a  claim  in  the  nature  of  an  action  for  a  deceit,  or  on  a 
warranty,  as  an  incident  to  a  cause,  in  its  nature  wholly  of 
[*618]  admiralty  and  maritime  cognizance,  'the  claim  being  en- 
tirely of  common  law  jurisdiction,  and  could  not  be  made 
an  incident  to  that  which  appertains  exclusively  to  the  admiralty. 
And,  secondly,  the  claim  was  resisted  upon  the  merits.  Proofs  were 
taken  on  both  sides  in  the  court  below,  and  a  decree,  pro  forma^  was 
entered  by  consent,  dismissing  the  petition  with  costs ;  on  which  the 
cause  was  brought  by  appeal  to  this  court. 

Meredith  and  the  Attorney-  Generalj  for  the  appellant. 
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D.  Hoffman^  for  the  respondents. 

•  Thompson,  J.,  delivered  the  opinion  of  the  court,  and,  [  *  640  ] 
after  stating  the  case,  proceeded  as  follows  :  — 

Upon  the  argument  in  this  court,  the  counsel  for  the  respondent 
abandoned  the  objection  to  the  jurisdiction  of  the  court.  It  becomes 
unnecessary,  therefore,  that  we  should  notice  that  question. 

In  examining  into  the  merits  of  the  claim  set  up  by  the  appellant 
in  his  petition,  it  ought  to  be  borne  in  mind  that  The  Monte  Allegre 
and  her  cargo  were  illegally  captured  and  brought  within 
the  United  States,  and  that  judgment  of  restitution  *  has  [  *  641  ] 
been  awarded  in  favor  of  the  original  owners.  7  W. 
620.  Granting  the  claim  now  set  up,  will  be  throwing  upon  the 
owners  an  additional  sacrifice  of  their  property,  without  any  mis- 
conduct of  theirs,  but,  on  the  contrary,  growing  out  of  the  illegal 
and  wrongful  acts  of  others.  Such  a  result,  in  order  to  receive  the 
sanction  of  a  court  of  justice,  ought  to  be  called  for  by  some  plain 
and  well  settled  principles  of  law  or  equity.  It  may  be  said  that  the 
appellant  is  not  chargeable  with  any  of  the  misconduct  imputable  to 
those  who  have  occasioned  the  loss  upon  The  Monte  Allegre  and  her 
cargo.  But  when  one  of  two  innocent  persons  must  suffer,  he  to 
whom  is  imputable  negligence,  or  want  of  the  employment  of  all 
the  means  within  his  reach  to  guard  against  the  injury,  must  bear 
the  loss. 

The  proceedings  to  obtain  the  order  of  sale  of  the  tobacco,  were 
without  the  knowledge  or  consent  of  the  owners,  and  their  property 
exposed  to  sale  against  their  will.  The  appellant  became  the  pur- 
chaser voluntarily,  and  with  full  opportunity  of  informing  himself 
as  to  the  estate  and  condition  of  the  tobacco  he  purchased.  The 
loss,  therefore,  for  which  he  now  seeks  indemnity,  has  come  upon 
him  by  his  own  negligence. 

Keeping  in  view  these  considerations,  we  proceed  to  an  examina- 
tion of  the  appellant's  claim,  which,  if  sustained,  must  be  on  the 
ground  of  fraud,  or  warranty,  or  some  principles  peculiar  to  admiralty 
jurisdiction,  and  unknown  to  the  common  law. 

•  If  the  appellant  has  sustained  an  injury,  by  a  fraud  not  [  *  642  ] 
imputable  in  any  manner  to  the  appellee,  it  would  be  obvi- 
ously unjust  that  he,  or  his  property,  should  be  made  answerable  for 
the  damages.  No  part  of  the  proof  in  the  case  affords  the  least 
countenance  to  the  idea  that  the  appellee  had  any  agency,  directly 
or  indirectly,  in  the  sale  of  the  tobacco ;  he,  of  course,  cannot  be 
chargeable  with  fraud,  and  this  alone  would  be  sufficient  to  reject 
any  claim  on  this  ground.     But  any  allegation  of  fraud  is  not  better 
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supported  against  the  marshed  or  auctioneer.  The  petition  does  not 
allege  direcdy,  and  in  terms,  fraudulent  conduct  in  any  one ;  but 
only  states  that,  from  the  representations  of  the  marshal  and  auc- 
tioneer, the  petitioner,  and  other  purchasers,  believed  the  tobacco  to 
be  sound  and  merchantable,  and  that  under  such  belief  he  became  a 
purchaser,  at  a  fair  price,  for  sound  and  merchantable  tobacco. 
Whether  this  allegation  is  sufficient  to  let  in  an  inquiry  at  all  upon 
the  question  of  fraud,  is  unnecessary  to  examine,  because,  if  suffi- 
dentiy  alleged,  it  is  wholly  unsupported  by  proof.  No  witness  under- 
takes to  say  that  the  marshal  made  any  representations  whatever 
respecting  the  tobacco ;  and  the  marshal  himself  testifies  that  he  was 
present  at  the  sale,  which  was  made  by  the  auctioneer  under  his  di- 
rection, and  that  he  gave  him  no  instructions,  other  than  telling  him 
it  was  public  property,  and  was  to  be  sold  as  it  was,  and  by  order  of 
the  court     Nothing  was  therefore  done  by  the  marshal  calculated 

to  mislead  or  deceive  purchasers.  And  the  auctioneer  testi- 
[  •  643  ]  fies  that  he  knew  *  the  property  was  sold  by  order  of  the 

court,  and  that  he  received  from  the  marshal  no  instructions 
other  than  to  sell  for  cash ;  that  there  was  no  deception  intended  or 
practised  in  the  sale.  And  that  this  was  true,  so  far  as  respected 
himself,  is  fully  confirmed  by  the  fact  that  the  house  of  which  he 
was  a  partner,  after  the  sale,  and  before  the  shipment  to  Gibraltar, 
purchased  one  third  of  the  tobacco  from  the  appellant. 

There  is,  therefore,  no  color  for  charging  any  one  with  fraudul-  nt 
conduct  in  the  sale  of  the  tobacco.  And,  indeed,  this  did  not  seem 
on  the  argument  to  be  relied  upon  as  a  distinct  and  independent 
ground  for  relief,  but  only  to  be  brought  in  aid  of  the  claim  on  the 
ground  of  warranty,  which  we  proceed  next  to  examine. 

It  was  made  a  question  on  the  argument,  by  the  counsel  for  the 
appellee,  whether  the  evidence  in  the  case  warranted  the  conclusion 
that  the  tobacco,  at  the  time  of  the  sale,  was  in  as  deteriorated  a  state 
as  it  was  found  at  Gibraltar  ?  According  to  the  view  taken  by  the 
court  of  the  case,  this  inquiry  becomes  wholly  unnecessary.  It  would 
be  very  reasonable  to  conclude  that,  if  the  tobacco  was  in  a  decaying 
condition  at  the  time  of  sale,  it  would  become  more  injured  by  lapse  of 
time.  But,  were  the  inquiry  necessary,  the  agreement  of  the  counsel, 
filed  the  18th  of  May,  1822,  would  seem  to  put  that  question  at  rest, 
for  it  is  there  expressly  admitted  that  the  tobacco  sustained  no  dam- 
age on  the  voyage. 

In  support  of  the  claim  on  the  ground  of  warranty,  it  is 
[  *  644  ]  said  this  was  a  sale  by  sample,  and  *  that  all  such  sales 

carry  with  them  a  guaranty  that  the  article,  in  bulk,  is  of 
the  same  quality  in  all  respects  as  the  sample  exhibited.     If  the 
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roles  of  law  which  govern  sales  by  sample  are  at  all  applicable  to 
this  case,  it  becomes  necessary  to  ascertain  by  whom  the  warranty  is 
made.  In  private  transactions,  no  difficulty  on  this  head  can  arise. 
A  merchant,  who  employs  a  broker  to  sell  his  goods,  knows  or  is 
presumed  to  know  the  state  and  condition  of  the  article  he  offers  for 
sale ;  and  if  the  nature  or  situation  of  the  property  is  such  that  it 
cannot  be  conveniently  examined  in  bulk,  he  has  a  right,  and  it  is  for 
the  convenience  of  trade  that  he  should  be  permitted,  to  select  a  por« 
tion,  and  exhibit  it  as  a  specimen  or  sample  of  the  whole  ;  and  that 
he  should  be  held  responsible  for  the  truth  of  such  representation. 
The  broker  is  his  special  agent  for  this  purpose,  and  goes  into  the 
market  clothed  with  authority  to  bind  his  principal  In  such  cases, 
if  the  article  does  not  correspond  with  the  sample,  the  injured  pur- 
chaser knows  where  to  look  for  redress;  and  the  owner  is  justly 
chargeable  with  the  loss,  as  he  was  bound  to  know  the  condition  of 
bis  own  property,  and  to  send  dut  a  fair  sample,  if  he  undertook  to 
seU  in  that  way. 

But  in  judicial  sales,  like  the  present,  there  is  no  analogy  whatever 
to  such  practice.  The  proceedings  are  altogether  hostile  to  the 
owner  of  the  goods  sold,  which  dre  taken  against  his  will,  and  ex- 
posed  to  sale  without  his  consent.  And  it  would  be  great  injustice 
to  make  him  responsible  for  the  quality  of  the  goods  thus 
taken  from  him.  *  Nor  can  the  marshal,  or  auctioneer,  [  *  645  ] 
while  acting  within  the  scope  of  their  authority,  be  consid- 
ered, in  any  respect  whatever,  as  warranting  the  property  sold.  The 
marshal,  from  the  nature  of  the  transaction,  must  be  ignorant  of  the 
particular  state  and  condition  of  the  property.  He  is  the  mere  min- 
ister of  the  law,  to  execute  the  order  of  the  court ;  and  a  due  dis- 
charge of  his  duty  does  not  require  more  than  that  he  should  give  to 
purchasers  a  fair  opportunity  of  examining,  and  informing  themselves 
of  the  nature  and  condition  of  the  property  offered  for  sale.  An  auc- 
tioneer, in  the  ordinary  discharge  of  his  duty,  is  only  an  agent  to  sell ; 
and  in  the  present  case,  he  acted  only  as  the  special  agent  of  the 
marshal,  without  any  authority,  express  or  implied,  to  go  beyond 
the  single  act  of  selling  the  goods.  And  the  marshal,  as  an  officer  to 
execute  the  orders  of  the  court,  has  no  authority,  in  his  official  char- 
acter, to  do  any  act  that  shall,  expressly  or  impliedly,  bind  any  one 
by  warranty.  If  he  steps  out  of  his  official  duty,  and  does  what  the 
law  has  given  him  no  authority  to  do,  he  may  make  himself  person- 
ally responsible,  and  the  injured  party  must  look  to  him  for  redress. 
With  that  question,  however,  we  have  not,  necessarily,  any  concern 
at  present.  But  in  that  point  of  view,  we  see  nothing  in  the  present 
case,  to  justify  the  conclusion  that  the  marshal  went  beyond  what 
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«7as  strictly  his  officied  duty.  This  was  not  a  sale  by  sample,  accord- 
ing to  the  mercantile  understanding  of  that  practice,  or  the  legal 
acceptation  of  the  term.  In  such  sales,  the  purchaser  trusts 
[  •  646  ]  *  entirely  to  his  warranty ;  and  in  general  is  not  referred  to, 
nor  has  he  an  opportunity  of  examining  the  article  in  bulk ; 
and,  at  all  events,  is  not  chargeable  with  negligence,  if  he  omits  to 
make  the  examination,  which  he  has  it  in  his  power  to  do.  Although 
most  of  the  witnesses  speak  of  the  tobacco  exhibited  at  the  auction, 
as  a  sample,  we  must  look  at  the  whole  transaction,  and  see  what  is 
the  judgment  of  law  upon  it,  and  not  be  governed  by  what  may 
be  miscalled  a  sample.  The  marshal  denies  that  he  ever  authorized 
the  auctioneer  to  sell  by  sample ;  he  says  he  saw  some  seroons  opened, 
but  he  supposed  it  was  to  show  the  description  of  property,  or  the 
species  of  goods  offered  for  sede ;  that  he  never  examined  the  tobacco 
himself,  and  knew  nothing  about  it ;  that  he  never  did  sell  by  sample, 
and  never  conceived  himself  authorized  so  to  do ;  and  the  auctioneer 
does  not  pretend  to  have  had  any  authority  or  instructions  from  the 
marshal  to  sell  by  sample.  Whatever,  therefore,  from  the  testimony 
of  the  auctioneer,  bears  the  appearance  of  a  sale  by  sample,  was  of 
his  own  mere  motion,  and  without  authority ;  and  if  the  appellant 
has  been  misled  by  any  one,  it  must  have  been  the  auctioneer ;  and 
if  he  has  exceeded  his  authority,  so  as  to  make  himself  personally 
responsible,  redress,  if  at  all  to  be  had,  must  be  from  him  alone ;  and 
in  examining  his  testimony,  it  ought  not  be  lost  sight  of,  that,  after 
the  sale,  he  became  interested  in  the  purchase,  and  probably  looks  to 
the  event  of  this  suit  for  indemnity  for  his  own  loss.  But  his  testi- 
mony, when  taken  together,  affords  no  just  inference  against 
[  •  647  ]  *  him.  He  states  that  a  part  of  the  tobacco  was  stored  at 
Fell's  Point,  a  part  on  Smith's  wharf,  and  from  sixty  to 
eighty  seroons  in  the  warehouse  of  himself  and  partner,  which  was 
so  announced  at  the  time  of  the  sale ;  that  fifteen  or  twenty  seroons 
were  taken  into  the  street,  out  of  which  three  or  four  were  opened,  as 
a  sample  of  the  whole  parcel,  by  which  the  whole  quantity  was  sold. 
But  he  also  states  that  the  mode  in  which  this  tobacco  was  sold,  is 
the  usual  and  ordinary  mode  in  which  merchandise  is  generally  sold 
at  auction,  when  no  specific  directions  to  the  contrary  are  given. 
This  shows,  very  satisfactorily,  that  he  did  not  understand  the  sale 
to  be  by  sample,  in  the  legal  sense  of  the  term,  so  as  to  carry  with  it 
a  warranty.  For  sales  at  auction,  in  the  usual  mode,  are  never  under- 
stood to  be  accompanied  by  a  warranty.  Auctioneers  are  special 
agents,  and  have  only  authority  to  sell,  and  not  to  warrant,  unless 
specially  instructed  so^to  do.  Information  was  given  to  those  who 
attended  the  auction,  where  the  tobacco  was  stored,  to  give  them  an 
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opportunity  of  examining  it,  if  they  were  disposed  to  do  it.  Some 
who  attended  with  a  view  of  purchasing,  did  examine,  and  satisfied 
themselves  that  it  was  unsound.  Not  only  that  which  was  stored  at 
a  distance  was  found  in  this  condition,  but  also  that  which  was  in 
the  storehouse,  where  the  auction  was  held,  and  under  the  immediate 
view  of  purchasers.  The  appellant  had  it,  therefore,  in  his  power, 
to  obtain  the  same  information  with  respect  to  the  condition  of  the 
tobacco,  if  he  had  thought  it  worth  while  to  give  himself 
the  trouble.  So  that  *  whatever  loss  he  has  sustained  is  [  *  648  ] 
attributable  solely  to  his  own  negligence,  without  the  fault 
or  misconduct  of  any  one ;  and  the  law  will  not,  and  ought  not,  to 
afibrd  him  redress.  In  sales  of  this  description  particularly,  and  gen- 
erally in  all  judicial  sales,  the  rule  caveat  emptor  must  necessarily 
apply,  fi-om  the  nature  of  the  transaction ;  there  being  no  one  to 
whom  recourse  can  be  had  for  indemnity  against  any  loss  which  may 
be  sustained. 

Is  there,  then,  any  thing  peculiar  in  the  powers  of  a  court  of  ad- 
miralty that  will  authorize  its  interposition,  or  justify  granting  relief, 
to  which  a  party  is  not  entitled  by  the  settled  rules  of  the  common 
law  ?  We  know  of  no  such  principle.  Courts  of  admiralty  proceed, 
in  many  cases,  in  rem.  But  this  does  not  alter  the  principles  by 
which  they  are  to  be  governed  in  the  disposition  of  the  res.  It  is 
true  that  the  proceeds  of  The  Monte  Allegre  and  her  cargo  remain 
in  the  circuit  court,  and  may  be  subject  to  the  order  of  this  court,  if  a 
proper  case  was  made  out,  which,  in  law  or  equity,  fixed  a  charge 
upon  this  fund.  These  proceeds  are  in  court  as  the  property  of  the 
original  owners,  and  for  distribution  only.  And  if  such  owners 
would  not  be  liable  at  law  for  the  loss  upon  the  tobacco,  it  is  not 
perceived  that  any  principles  of  justice  or  equity  will  throw  such  loss 
upon  their  property.  The  principle,  if  well  founded,  cannot  depend 
upon  the  contingency,  whether  or  not  the  proceeds  shall  happen  to 
remain  in  court  until  the  defect  in  the  article  sold  is  discovered.  If 
the  proceeds  are  liable,  they  ought  to  be  followed  into  the 
hands  of  the  owner  after  distribution ;  and  if  *  they  cannot  [  *  649  ] 
be  reached,  the  remedy  ought  to  be  in  personam.  Such  is 
the  end  to  which  the  doctrine  must  inevitably  lead,  if  well  founded. 
But  it  is  presumed  no  one  would  push  it  thus  far. 

There  is  no  rule  in  courts  of  equity  to  sanction  what  is  now  asked 
for  on  the  part  of  the  appellant.  The  case  of  Savile  v.  Savile,  1  P. 
Wms.  746,  is  not  at  all  analogous.  The  application  there,  was  to 
compel  the  purchaser  of  certain  property  to  complete  his  contract,  he 
wishing  to  forfeit  his  deposit,  and  go  no  further ;  and  the  question 
was,  whether  he  should  be  compelled  to  go  on  and  complete  the  con- 
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tract ;  and  the  court  permitted  him  to  forfeit  the  deposit,  considering 
it  a  hard  bargain,  not  fit  to  be  executed.  But,  in  the  case  before  us, 
the  contract  was  executed.  Every  thing  respecting  it  had  been  con- 
summated months  before  the  discovery  of  the  damaged  condition  of 
the  tobacco.  The  property  had  been  delivered,  and  the  consideration 
money  paid ;  and  the  bargain  was  as  much  beyond  the  control  of  the 
court,  as  if  the  discovery  of  the  defect  had  been  made  years  after- 
wards. We  are,  therefore,  brought  back  to  the  question,  whether,  in 
sales  like  the  present,  the  rule  caveat  emptor  is  to  be  applied ;  and 
thinking,  for  the  reasons  already  suggested,  that  it  is,  the  decree  of 
the  circuit  court  dismissing  the  petition  must  be  affirmed. 

Decree  affirmed. 

8  H.  451 ;  1  Wal.  859. 


INFIvEB  and  others  v.  Wattles. 

9  W.  650. 

A  WRIT  of  error  to  the  circuit  court  for  the  District  of  Columbia 
having  been  dismissed,  because  the  sum  in  controversy  was  less  than 
one  thousand  dollars  — 

Taylor^  for  the  defendant  in  error,  moved  for  costs. 

Marshall,  C.  J.,  said,  that  in  all  cases  where  the  cause  is  dis- 
missed for  want  of  jurisdiction,  no  costs  are  allowed. 

Motion  denied. 


Walton,  Plaintiff  in  Error,  v.  The  United  States,  Defendants  in 

Error.  • 

9  W.  651. 

Under  the  2d  and  4th  sections  of  the  act  of  March  3,  1797,  (I  Stats,  at  Large,  512,)  a  certi- 
fied transcript  from  the  books  of  the  treasury  is  admissible,  in  eyidence,  in  an  action  bj 
the  United  States  against  an  accounting  officer;  and  be  is  not  entitled  to  claim  any  credits 
not  provided  for  by  that  act,  though  no  previous  proceedings  have  been  had  against  him 
under  the  act  of  March  3,  1795,  (1  Stats,  at  Large,  441,)  and  he  is  not  declared  against 
in  his  official  capacity. 

The  claim  being  partly  for  money  and  partly  for  stock,  received  by  the  defendant,  and  the 
action  for  money  had  and  received,  and  the  verdict  for  less  than  the  money  claim,  the  court 
presumed  the  claim  for  stock  was  extinguished  by  credits. 

The  official  bond  of  a  public  officer  does  not  extinguish  the  simple  contract  arising  on  hui 
receipt  of  money. 

Though  a  bill  of  exceptions  may  be  drawn  up  and  signed  after  the  trial,  the  exceptions  must 
be  taken  at  the  trial,  and,  when  signed,  must  purport  on  their  face  to  have  been  so  taken, 
and  to  have  been  then  allowed  and  signed. 

^  •  652  ]       *  This  cause  was  argued  by  Mr.  Glai/,  for  the  plaintiff  in 
error,  and  by  the  Attorney^  General,  for  the  defendants  in  error 
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DuvALL,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error  in  this  case,  who  was  defendant  in  the  court 
below,  was  a  receiver  of  public  money  in  one  of  the  lemd-ofEces  in 
the  district  of  Mississippi,  and,  being  indebted  to  the  United  States 
in  a  large  amount,  an  action  of  assumpsit  was  instituted  against  him 
to  recover  the  balance  due,  which  was  stated  to  be  $102,478.86J, 
made  up  of  cash  and  stock;  namely,  in  cash,  J93,639.93j,  and  in 
Mississippi  stock,  ^8,838.92.  The  declaration  contains  only  one 
count,  which  is  for  money  lent  and  advanced,  laid  out  and  expended, 
and  for  money  had  and  received.  To  this,  the  general  issue  of  non 
assumpsit  was  pleaded,  and  issue  was  joined.  The  attorney  for  the 
United  States,  to  support  the  claim,  offered  in  evidence  a  temscript 
from  the  books  and  proceedings  of  the  treasmy,  authenticated  under 
the  seal  of  the  department,  pursuant  to  an  act  to  provide  more  effect- 
ually for  the  settlement  of  accounts  between  the  United  States  and 
receivers  of  public  money,  passed  on  the  3d  of  March,  1797 ;  to  the 
admission  of  which  evidence  the  attorney  for  the  defendant  ob- 
jected :  — 

1.  Because  there  had  not  been  any  proceedings  against  him  under 
the  act  of  the  3d  of  March,  1795,  entitled:    "An  act  for  the  more 
effectual  recovery  of  debts   due  from  individuals  to  the 
United  *  States ;"  by  notification  from  the  treasury  depart-  [  *  653  ] 
ment,  requiring  him  to  render  to  the  auditor  of  the  treasury 

his  accounts  and  vouchers,  in  order  to  a  settlement,  as  directed  by 
that  act 

2.  Because  the  account  offered  in  evidence  was  against  the  de- 
fendant, as  receiver  of  public  money  west  of  Pearl  River,  and  that  the 
defendant,  as  such  receiver,  had  executed  a  bond  with  security,  ac- 
cording to  law,  for  the  faithful  discharge  of  his  duties  as  such ;  and 
that  the  remedy  against  him  being  upon  his  official  bond  alone,  an 
action  for  money  had  and  received  would  not  lie. 

3.  Because  the  declaration  was  against  him  in  his  individual 
capacity,  and  the  evidence  offered  showed  that  he  was  liable,  if  at 
all,  in  his  public  character  as  receiver  of  public  money  west  of  Pearl 
River,  and  not  in  his  individual  capacity.  But  the  court  overruled  the 
objection,  and  were  of  opinion  that  the  transcript  was  evidence  to 
support  the  declaration,  and  permitted  the  same  to  go  to  the  jury ; 
to  which  opinion  of  the  court  the  defendant,  by  his  counsel,  excepted; 
and  the  proceedings  were  brought  up  to  this  court  by  writ  of  error, 
for  their  revision. 

In  the  argument  of  this  cause,  the  counsel  for  the  plaintiff  in  error 
has  made  no  question  which'does  not  appear  in  the  record.  He  con- 
tends that  the  act  of  1795  is  not  repeedeid  by  that  of  1797,  and  that 

19* 
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the  suit  of  the  United  States  against  Walton  cannot  be  maintained, 
because,  before  a  suit  can  be  sustained  by.  the  United  States  against 

a  debtor,  he  is  entitled,  according  to  the  provisions  of  the 
[  *  654  ]  act  of  1795,  to  a  notification  from  *  the  comptroller  of  the 

treasury,  to  appear  before  the  auditor,  with  his  accounts 
and  vouchers,  affording  him  an  opportunity  of  a  just  and  fair  settle- 
ment upon  a  full  investigation  of  his  accounts.  That,  without  such 
investigation,  many  items,  for  which  the  debtor  may  claim  a  credit, 
may  be  rejected  for  want  of  the  necessary  explanations. 

To  this  reasoning  the  attorney-general,  on  behalf  of  the  United 
States,  replies,  by  insisting  that  the  act  of  1795  is  virtually  repealed 
by  that  of  1797,  which  contains  similar  and  additional  provisions,  in- 
compatible with  those  of  the  former  act ;  and  that  the  debtor  has 
ample  opportunity  of  a  full  and  just  examination  of  his  accounts 
under  the  last-mentioned  act.  The  court  deem  it  unnecessary  to 
decide  the  question,  whether  the  act  of  1795  is  repeeded  by  that  of 
1797,  because  the  last-mentioned  act  contains  ample  provision  for 
this  case.  It  is  provided  by  the  2d  section  of  that  act,  "that  in  every 
case  of  delinquency,  where  suit  has  been  or  shall  be  instituted,  a 
transcript  from  the  books  and  proceedings  of  the  treasury,  certified 
by  the  register,  and  authenticated  under  the  seal  of  the  department, 
shall  be  admitted  as  evidence,  &c."  And,  by  the  4th  section,  it  is 
enacted,  "  that  in  suits  between  the  United  States  and  individuals, 
no  claim  for  a  credit  shall  be  admitted  upon  trial,  but  such  as  shall 
appear  to  have  been  presented  to  the  accounting  ofiicers  of  the 
treasury  for  their  examination,  and  by  them  disallowed,  in  whole  or 
in  part,  unless  it  should  be  proved  to  the  satisfaction  of  the  court 

that  the  defendant  is,  at  the  time  of  trial,  in  possession  of 
[  •  655  ]  vouchers  *  not  before  in  his  power  to  procure,  and  that  he 

was  prevented  from  exhibiting  a  claim  for  such  credit  at 
the  treasury,  by  absence  from  the  United  States,  or  some  unavoid- 
able accident" 

These  positive  provisions  of  the  law  must  be  disregarded,  if  we 
say  that  the  authenticated  transcript  from  the  treasury  department  is 
not  evidence.  They  are  too  plain  to  require  argument ;  and  the  debtor 
has  a  fair  opportunity  of  establishing  his  account,  if  just,  without 
a  notification  from  the  comptroller,  according  to  the  act  of  1795.  In 
the  first  place,  he  states  his  account,  and  when  stated,  it  is  rendered 
to  the  auditor,  who  examines  it,  and  makes  a  report  to  the  comp- 
troller, by  whom  it  is  revised.  Afterwards,  in  case  of  a  suit,  he  has 
an  impartial  trial  in  court,  where  an  opportunity  is  again  afforded 
him  of  supporting  his  claini ;  and  if  the  court  and  jury,  before  whom 
the  cause  is  tried^  should  be  of  opinion  that  any  item  of  his  account 
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has  been  improperly  rejected,  it  is  restored  to  his  credit.  On  the  trial 
of  this  cause  in  the  court  below,  it  appears  that  the  balance  claimed 
was  reduced  by  the  verdict  of  the  jury  to  ^44,994.57;  it  is  pre- 
sumed, by  the  exhibition  of  vouchers  under  the  4th  section  of  the 
act  of  1797,  which  had  not  been  rendered  to  the  accounting  officers 
of  the  treasury. 

It  was  also  urged,  on  the  part  of  the  plaintiff  in  error,  that  the. 
account  offered  in  evidence  is  against  him,  as  receiver  of  public 
money ;  and  that  he  had  executed  a  bond  with  security,  according  to 
law,  for  the  faithful  discharge  of  his  duties  as  such ;  and 
that,  therefore,  the  account  was  merged  *in  the  sealed  in-  [  'GSG  ] 
strument,  on  which  alone  the  action  can  be  sustained.  It 
may  be  admitted  that  a  security  under  seal  extinguishes  a  simple 
contract  debt ;  but  in  the  case  under  consideration,  the  account  and 
the  bond  are  distinct  from  each  other.  The  official  bond  is  not  given 
for  the  balance  due ;  it  is  a  collateral  security  for  the  faithful  per- 
formance of  the  official  duties  of  the  officer,  and  was  executed  long 
before  the  existence  of  the  balance  claimed.  It  may  be  asked,  how 
could  a  bond,  in  a  penalty  of  $10,000,  extinguish  a  simple  contract 
debt  of  more  than  $100,000?  The  balance  claimed  could  not  be  re- 
covered by  a  suit  on  the  bond.  In  all  similar  cases,  between  the 
United  States  and  their  debtors,  it  is  usual  to  institute  a  suit  for  the 
recovery  of  the  balance  struck  on  settlement  of  the  account,  and  an 
action  of  debt  on  the  official  bond,  to  recover  the  penalty  of  the  sure- 
ties. It  is  indispensably  necessary,  in  every  instance  where  the 
debtor  is  unable  to  pay. 

The  third  and  last  objection  made  on  behalf  of  the  plaintiff  in 
error,  is  on  the  ground  that  he  is  charged  in  the  declaration  in  his 
individual  capacity,  and  the  evidence  offered  is  against  him  in  his 
public  character ;  and  further,  that  the  account  charges  stock  and 
money,  and  the  claim  is  in  money  only ;  that  on  a  count  for  money 
had  and  received,  evidence  cannot  be  given  that  the  defendant  re- 
ceived any  thing  but  money.  It  is  a  full  answer  to  this  objection,  to 
observe,  1.  That  the  receiver  is  individually  responsible  for  all  the 
money  he  received  in  his  public  capacity;  and,  2.  That 
evidences  of  the  public  debt  are  made,  by  •law,  payable  [  *  667  ] 
at  their  nominal  value,  for  lands  sold  by  the  United  States ; 
and,  therefore,  stock  is  receivable  as  money  at  par.  And  it  appear- 
ing, by  the  account  offered  in  evidence,  that  the  far  greater  part  of 
the  balance  claimed  is  in  money,  it  was  proper  and  legal  evidence  to 
support  the  declaration;  and  as  the  balance  claimed  was  reduced  by 
the  verdict  of  the  jury,  which  is  for  money  only,  and  for  less  than  the 
amount  of  cash  claimed,  the  just  inference  is  that  the  stock  balance 
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was  extinguished  by  the  vouchers  produced  by  the  defendant,  on  the 
trial  in  the  court  below. 

An  objection  was  made  on  the  part  of  the  United  States,  that  the 
bill  of  exceptions  in  this  case  was  not  taken  at  the  trial,  but  purports 
on  the  face  of  the  record  to  have  be^n  taken  and  signed  after  judg- 
ment rendered  in  the  case.  It  is  true,  that  the  bill  of  exceptions 
states  that  the  evidence  was  objected  to  at  the  trial ;  but  it  is  not 
said  that  any  exception  was  then  taken  to  the  decision  of  the  court 
So  that,  in  fact,  it  might  be  true  that  the  objection  was  made,  and 
yet  not  insisted  upon  by  way  of  exception.  But  the  more  material 
consideration  is,  that  the  bill  of  exceptions  itself  appears  on  the  rec- 
ord not  to  have  been  taken  at  all,  until  after  judgment.  It  is  a 
settled  principle  that  no  bill  of  exceptions  is  valid,  which  is  not  for 
matter  excepted  to  at  the  trial.  We  do  not  mean  to  say  that  it  is 
necessary,  (and  in  point  of  practice  we  know  it  to  be  otherwise,) 
that  the  bill  of  exceptions  should  be  formally  drawn  and  signed,  be- 
fore the  trial  is  at  an  end.  It  wiU  be  sufficient,  if  the  ex- 
[  •  658  ]  ception  be  taken  at  the  trial,  and  noted  by  the  •court,  with 
the  requisite  certainty ;  and  it  may  afterwards,  during  the 
term,  according  to  the  rules  of  the  court,  be  reduced  to  form,  and 
signed  by  the  judge ;  and  so,  in  fact,  is  the  general  practice.  But  in 
all  such  cases,  the  bill  of  exceptions  is  signed  nunc  pro  tunc ;  and  it 
purports  on  its  face  to  be  the  same  as  if  actually  reduced  to  form, 
and  signed,  pending  the  triaL  And  it  would  be  a  fatal  error,  if  it 
were  to  appear  otherwise;  for  the  original  authority,  under  which 
bills  of  exceptions  are  allowed,  has  always  been  considered  to  be 
restricted  to  matters  of  exception  taken  pending  the  tried,  and  ascer- 
tained before  the  verdict  Judgment  affirmed^  with  costs. 

4H.  4;  6H.  260;  16  H  14. 


The  Fanny.    The  Consul-Gteneral  of  Portugal,  Libellant 

9  W.  658. 

A  tortious  possessor  under  an  illegal  capture  cannot  make  a  valid  title  by  a  sale. 
But  a  purchaser  in  good  faith,  under  such  a  salci  is  entitled  to  be  reimbursed  for  freight  paid 
on  the  goods,  and  an  innocent  carrier  of  them  also  has  a  right  to  freight. 

[  *  669  ]       •  Appeal  from  the  circuit  court  of  the  United  States  for 

Maryland. 

This  was  the  case  of  a  libel  filed  by  the  consul-general  of  Portugal, 

on  behalf  of  certain  Portuguese  subjects,  owners  of  a  number  of  hides 

which  had  been  brought  from  St  Thomas  to  Baltimore  in  the  brig 
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Fanny.     The  facts  proved  in  the  cause,  which  the  court  considered 
to  be  material,  are  the  following :  — 

Some  time  in  the  year  1817,  Robert  M.  Goodwin,  Clement 
CathUl,  James  Halsey,  and  John  R.  Mifflin,  aU  of  them  citizens  of 
the  United  States,  and  denominated  "  The  American  concern,"  fitted 
out  at  Buenos  Ayres,  a  brig  called  La  Republicana,  as  a  privateer 
to  cruise  against  the  subjects  of  Spain  and  Portugal,  under  a  com- 
miasion  obtained  for  her  from  Jose  Artigas.  Thus  prepared,  she 
sailed  under  the  command  of  Obadiah  Chase,  also  a  citizen  of  the 
United  States,  and,  in  February,  1818,  she  captured  the  Portuguese 
brig  Aurora,  which,  with  her  cargo,  were  sent  to  St.  Barts,  and  there 
sold  as  American  property  for  about  ^20,000.  With  this  money,, 
thus  raised,  Goodwin  proceeded  to  Baltimore,  and  there  invested  it 
in  the  purchase  of  a  new  brig,  called  The  Athenea,  which  had  been 
lately  built  at  that  port  Having  changed  her  name  to  that  of  The 
New  Republicana,  both  privateers  shipped  their  crews  at  Baltimore, 
together  with  their  munitions  of  war,  except  the  cannon  and  carriages 
for  the  latter  vessel,  which,  with  a  view  of  deceiving  the  custom- 
house officers,  were  put  on  board  of  a  small  schooner,  and 
were  transferred  to  this  privateer,  a  few  miles  below  the  *fort.  [  *  660  ] 
The  commission,  together  with  other  papers  belonging  to 
The  Republicana,  were  delivered  to  The  New  Republicana,  and  both 
the  privateers  proceeded  to  sea ;  the  latter  under  the  command  of 
the  above-mentioned  Clement  Cathill,  one  of  the  owners.  She  soon 
after  fell  in  with  the  Portuguese  ship  Don  Pedro  de  Alcantara,  laden 
with  a  valuable  cargo  of  hides,  sugar,  &c.,  which  she  captured  on  the 
226.  of  September,  1818,  and  ordered  in  to  the  Five  Islands,  there 
to  await  the  orders  of  Goodwin.  At  this  place,  Goodwin  trans- 
shipped the  principal  part  of  the  cargo  into  ^veral  small  vessels, 
which  proceeded  to  the  Island  of  St  Thomas,  consigned  to  Souf&on 
and  Co.,  merchants  of  that  place.  The  residue  of  the  cargo,  except 
a  small  part,  which  was  afterwards  taken,  together  with  The  Don 
Pedro,  by  Commodore  Jolly,  commanding  a  squadron  belonging  to 
the  Republic  of  Colombia,  was  also  carried  by  Goodwin  to  St 
Thomas,  in  the  old  privateer,  at  which  place  it  is  probable  the  whole 
or  a  great  part  of  the  captured  property  was  sold.  Nathaniel  Levy, 
the  American  consul  at  that  island,  purchased  4,004  of  the  hides^ 
which,  together  with  555  logs  of  lignum  vitee,  he  shipped  in  the  brig 
Fanny  to  Bedtimore,  where  she  arrived  in  January,  1819,  consigned 
to  Lyde  Goodwin.  On  the  21st«of  this  month,  the  hides  and  lignum 
vitae  were  libelled  as  Portuguese  property,  illegally  taken  on  the  high 
seas,  and  on  the  27th  of  the  same  month,  the  lignum  vitsB  was  re- 
leased from  the  operation  of  the  libel. 
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To  this  libel  a  claim  was  filed  by  Lyde  Goodwin,  as 
[  *  661  ]  agent  of  Levy,  in  which  it  is  asserted  that  *the  hides  had 
been  purchased  by  Levy,  in  the  regular  course  of  trade, 
firom  SoufFron  and  Co.,  and  all  knowledge  of  the  matters  alleged  in 
the  libel  is  denied.  On  the  15th  of  March  the  hides  were  delivered 
upon  stipulation,  having  been  appraised  at  the  sum  of  $12,000. 

In  the  progress  of  the  cause  in  the  district  court,  the  owners  of  the 
brig  Fanny  presented  to  the  judge  a  petition,  setting  forth  that  on 
the  6th  of  October,  1818,  Nathan  Levy  entered  into  a  charter-party 
of  affreightment  with  the  petitioners  for  the  brig  Fanny,  on  certain 
terms  stated  in  the  petition,  for  a  voyage  from  Baltimore  to  St.  Lucie, 
and,  if  required,  to  three  other  ports  in  the  West  Indies,  and  thence 
back  to  Baltimore.  That,  under  this  charter-party,  the  said  brig  took 
in  a  cargo  at  Baltimore,  and  sailed  to  St  Lucie,  and  to  three  other 
ports,  and  finally  delivered  the  cargo  to  the  said  Levy,  who  after^ 
wards  shipped  on  board  the  said  brig,  at  St  Thomas,  4,000  hides, 
and  555  sticks  of  lignum  vitae,  to  be  carried  to  Baltimore,  where  she 
arrived  on  the  17th  of  January,  1819.  That  upon  her  arrival,  and 
when  the  master  was  about  to  deliver  the  cargo  to  the  consignee  of 
Levy,  this  libel  and  claim  were  filed,  and  the  cargo  was  taken  from 
the  possession  of  the  master  by  the  marshal,  under  the  process  of  the 
said  court  That  there  was  then  due  to  the  petitioners,  on  the  said 
charter-party,  the  sum  of  ^2,094.50,  as  admitted  by  the  said  Levy, 
which  they  pray  may  be  paid  out  of  the  proceeds  of  the  hides  and 
lignum  vitflB.  This  petition  was  accompanied  by  an  account, 
[  •  662  ]  dated  the  28th  of  December,  1818,  •  signed  by  Nathan  Levy, 
acknowledging  a  balance  of  $2,094.50,  to  be  due  the  said 
brig  Fanny  on  the  charter-party.  Below  this  account  is  the  following 
entry,  not  signed  by  any  person :  "  The  fireight  on  the  homeward 
cargo,  consisting  of  4,004  hides,  and  665  sticks  of  lignum  vitse, 
$1,047.25."  The  court  made  an  order  that  the  agent  of  the  claimivnt 
should  pay  the  fireight  on  the  above  goods,  to  the  amount  of 
$1,047.25. 

The  district  court  decreed  the  claimants  to  pay  to  the  libellant  the 
appraised  value  of  the  hides,  as  mentioned  in  their  stipulation,  to- 
gether with  interest  and  costs,  after  deducting  the  amount  of  fireight 
theretofore  ordered  to  be  paid.  This  decree  being  wholly  affirmed 
by  the  circuit  court,  upon  an  appeal,  both  parties  appealed  from  that 
decree  to  this  court 

D.  Hojfmariy  for  the  libellant 

Wintler^  contra. 
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•  Washington,  J.,  delivered  the  opinion  of  the  court ;  and,  [  *  667  ] 
after  stating  the  case,  proceeded  as  follows :  — 

The  above  case  presents  two  questions  for  the  consideration  of  this 
court  1.  Whether  the  court  below  was  correct  in  restoring  to  the 
Portuguese  owner  that  part  of  the  cargo  of  The  Fanny  which  was 
restored  ?  And,  2.  Whether  the  freight  which  was  ordered  by  the 
court  to  be  paid  to  the  owners  of  that  vessel,  ought,  in  whole  or  in 
part,  to  have  been  deducted  from  the  appraised  value  of  the  hides  ? 

Upon  the  first  question,  it  is  tc^be  observed  that  the  facts  above 
stated  are  incontestably  proved  by  the  evidence  in  the  cause.  That 
the  capturing  vessel.  The  New  Republicana,  was  buUt  at 
Baltimore,  *  purchased  at  that  place  by  citizens  of  the  [  *  668  ] 
United  States,  and  there  manned  and  fitted  for  sea,  armed 
and  equipped  as  a  vessel  of  war,  within  the  waters  and  jurisdiction 
of  the  United  States;  and  with  such  equipments  left  the  United 
States  to  cruise  against  the  vessels  and  property  of  Spanish  and  Por- 
tuguese subjects  on  the  high  seas ;  and  upon  such  cruise  captured 
The  Don  Pedro  de  Alcantara,  with  a  valuable  cargo,  belonging  to 
Portuguese  subjects,  were  facts  too  clearly  proved  to  be  questioned  ; 
nor  were  they  questioned  by  the  counsel  for  the  claimants.  It  is 
established,  by  evidence  equally  clear  and  uncontradicted,  that  the 
4,004  hides  which  were  brought  in  The  Fanny,  from  St.  Thomas  to 
Baltimore,  upon  which  the  sentence  of  the  court  below  operated, 
formed  a  part  of  the  cargo  of  The  Don  Pedro  de  Alcsuitara  at  the 
time  of  her  capture,  and  that  they  were  the  property  of  Portuguese 
subjects. 

This,  then,  is  the  case  of  property  belonging  to  the  subjects  of  a 
friendly  power,  captured  on  the  high  seas,  by  a  privateer  owned  and 
commanded  by  citizens  of  the  United  States,  fitted  and  equipped  as 
a  vessel  of  war,  within  the  waters  and  jurisdiction  of  the  United 
States ;  and,  according  to  the  uniform  decisions  of  this  court  in 
similar  cases,  as  well  as  in  others,  where  similar  equipments  have 
been  made  within  the  waters  of  the  United  States  by  foreigners,  the 
property  so  illegally  captured  and  brought  within  our  jurisdiction 
must  be  restored  to  the  original  owners,  unless  it  could  be  maintained 
that  the  sale  of  it  to  the  claimant  devested  those  owners  of 
their  right  *  to  the  same.  But  it  is  to  be  remarked,  in  the  [  ^  669  J 
first  place,  that  the  asserted  purchase  of  these  hides  by  Levy 
is  unsupported  by  any  evidence  whatever.  He  alleges  in  his  claim 
that  he  purchased  the  hides  for  a  valuable  consideration  from  Souf- 
fron  and  Co.,  in  the  regular  course  of  trade ;  but  this  allegation  is 
not  upheld  by  any  written  document,  or  by  the  testimony  of  a  single 
witness.     The  cause  was  depending  more  than  two  years  in  tiie 
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courts  below,  during  all  which  time  it  was  fully  in  the  power  of  the 
claimant,  a  resident  of  the  Island  of  St.  Thomas,  to  have  proved  the 
reality  of  this  purchase,  by  the  testimony  of  the  vendors,  or  other- 
wise, if  the  fact  had  been  as  it  was  alleged. 

But,  admitting  the  truth  of  the  asserted  sale  to  Levy,  he  was, 
nevertheless,  a  purchaser  from  the  agent  of  a  tortious  possessor  of 
property  to  which  he  had  no  title  whatever,  and  who,  consequently, 
could  transfer  none  to  his  vendee.  The  proceedings  in  the  vice- 
admiralty  court  of  Margarita,  by  Commodore  Jolly,  against  The  Don 
Pedro  de  Alcantara,  and  the  small  part  of  her  cargo  which  had  not 
been  transshipped  at  the  Five  Islands,  so  far  from  amounting  to  a 
sentence  of  condemnation,  even  of  the  property  libelled  as  prize  of 
war,  proceeded  upon  the  ground  of  a  recapture  from  a  non-commis- 
sioned privateer,  for  which  the  recaptor  was  rewarded  by  a  liberal 
salvage,  and  the  residue  of  the  sales  of  the  property  was  decreed  to 
the  Portuguese  owners,  in  case  they  should  claim  the  same  within 
the  period  of  a  year  and  a  day.  This  court  is,  therefore,  of  - 
[  *  670  ]  opinion,  that  *  the  decree  of  the  circuit  court,  so  far  as  it 
.  restores  to  the  libellant  the  4,004  hides,  or  their  proceeds,  is 
right,  and  ought  to  be  afBrmed. 

The  second  question  respects  the  freight,  which  the  decree  of  the 
court  below  ordered  to  be  deducted  from  the  appraised  value  of  the 
hides ;  and  it  is  attended  by  no  difficulty  but  such  as  arises  from  the 
confined  and  imperfect  statement  of  the  facts  appearing  in  this 
record.  That  the  freight  of  the  lignum  vitee,  which  did  not  belong 
to  the  libellants,  and  against  which  the  proceedings  were  abandoned 
ought  not  to  have  been  paid  out  of  the  proceeds  of  the  hides,  is  a 
matter  which  we  think  is  quite  too  clear  to  be  disputed ;  and  we 
think  it  probable  that  the  mistake  was  occasioned  by  an  oversight  in 
the  judge  of  the  district  court,  from  his  not  knowing,  or  recollecting, 
when  the  petition  for  freight  was  before  him,  that  the  lignum  vitse 
had  been  released  from  the  operation  of  the  libel.  The  decree,  then, 
must  of  course  be  reversed  for  this  reason,  and  the  cause  remanded 
for  further  proceedings,  in  order  to  ascertain  and  separate  the  freight 
upon  that  article  from  that  due  upon  the  hides. 

But  there  is,  apparently,  error  in  the  decree  in  respect  to  the  whole 
of  the  freight,  which,  it  is  possible,  may  be  explained  and  removed 
by  a  further  examination  of  this  subject  in  the  court  below.  The 
petition  for  freight  claims  the  precise  sum  of  $2,094.50,  as  the  bal- 
ance acknowledged  to  be  due  by  the  claimant;  and  the  account,  signed 
by  him  on  the  28th  of  December,  1818,  which  accompanied 
[  •  671  ]  the  petition,  amounted  *  to  an  acknowledgment  that  that 
sum  was  then  due.     The  items  of  that  account  are,  fii?ight 
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on  1,095  barrels  of  flour,  out  and  home,  per  charter-party,  5  cases  of 
furniture,  36  bags  of  corn,  and  7  days  demurrage.  Below  that  ac- 
count is  stated  the  freight  due  upon  the  hides  and  lignum  vitee, 
amounting  to  $1,047.25.  It  would  seem,  therefore,  as  if  the  freight 
upon  the  hides  and  lignum  vitee,  which  arrived  in  Baltimore  some 
time  in  January,  1819,  was  not  included  in  the  account  signed  by  the 
claimant,  and  if  so,  it  was  not  claimed  to  be  due,  nor  required  by  the 
petition  to  be  paid.  Yet  the  order  of  the  court  was  that  it  should  be 
paid,  and  it  was  accordingly  deducted  from  the  appraised  value  of 
the  hides.  If  the  case  should  turn  out  to  be  such  as  is  above  sup- 
posed, it  would  seem  to  warrant  the  conclusion  that  the  freight  upon 
the  hides  had  been  paid  by  Levy,  in  which  case  it  ought  not  to  be 
deducted  from  their  appraised  value,  unless  the  reality  of  the  asserted 
purchase  of  the  hides  by  Levy  should  be  made  to  appear  to  the  satis- 
faction of  the  court  below,  without  which  we  are  of  opinion  that  he 
is  to  be  considered  as  a  mala  fide  possessor,  and,  consequently,  as 
not  entitled  to  be  reimbursed  the  freight  so  paid,  out  of  the  property 
of  the  Portuguese  owners.  If,  on  the  other  hsmd,  it  should  appear 
that  the  claimant  was  a  bona  fide  purchaser  of  the  hides,  without 
notice,  or  that  the  freight  upon  them  had  not  been  paid  by  him  to 
the  owners  of  The  Fanny,  then  it  was  properly  deducted. 
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The  acts  of  assemblj  of  North  Carolina,  passed  between  the  years  1783  and  1789,  inval- 
idate  all  entries,  surveys,  and  grants  of  land  within  the  Indian  territory,  which  now 
forms  a  part  of  the  territory  of  the  State  of  Tennessee.  Bnt  they  do  not  avoid  entries 
commencing  withoat  the  Indian  boundary  and  running  into  it,  so  far  as  respects  that 
portion  of  the  land  situate  without  their  territory. 

The  act  of  North  Carolina  of  1784,  authorizing  the  removing  of  warrants  which  had  been 
located  upon  lands  previously  taken  up,  so  as  to  place  them  upon  vacant  lands,  did  not 
repeal  by  implication  the  previously  existing  laws,  which  prohibited  surveys  of  land 
within  the  Indian  boundary.  The  lands  to  which  such  removals  are  made,  must  be  lands 
previously  subjected  to  entry  and  survey. 

Error  to  the  circuit  court  of  West  Tennessee. 

The  Attorney' General^  and  Swann^  for  the  plaintiff 

WilliamSy  for  the  defendant. 

•  Johnson,  J.,  delivered  the  opinion  of  the  court  [  *  674  ] 

This  is  one  of  those  cases  which  not  unfrequently  occur, 
in  which,  for  want  of  the  scrutinizing  eye  of  the  party  interested  to 
-naintain  a  judgment  below,  the  court  there  is  made  to  appear  to 
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have  given  a  decision  very  different  from  that  actually  rendered^ 
But,  whatever  may  be  the  opinion  of  this  court,  independently  of 
the  record,  we  are  concluded  by  the  bill  of  exceptions,  and  must 
decide  according  to  those  questions  which  the  record  presents. 

The  parties  axe  citizens  of  the  same  State,  but  jurisdiction  is  given 
to  the  courts  of  the  United  States,  by  the  fact  of  their  claiming  title 
to  the  land  in  controversy,  under  grants  from  different  States,  to  wit, 
the  States  of  North  Carolina  and  Tennessee. 

The  facts  stated  in  the  bill  of  exceptions,  taken  in  connection 
with  the  laws  of  the  two  States  and  public  treaties,  sufficiently  ex- 
hibit to  this  court  that  the  grant  from  the  State  of  North  Carolina, 
nnder  which  the  plaintiff  made  title,  although  commencing  in  and 
embracing  a  tract  of  country  over  which  the  Indian  title  had  been 
extinguished,  yet  extended  into  and  included  a  large  body  of  land 
over  which  the  Indian  title  existed  at  the  time  of  the  survey,  but  has 
since  been  extinguished.  Had  the  case,  then,  set  forth  that  the  land 
covered  by  the  defendant's  grant  lay  within  the  country  which  was. 
subject  to  the  Indian  title,  at  the  time  of  Danforth's  grant,  and  bore 
date  subsequent  to  the  extinguishment  of  the  Indian  title, 
[  •  675  ]  it  would  probably  have  exhibited  a  true  view  of  the  case 
which  the  court-  below  was  called  on  to  decide. 

But,  so  far  from  exhibiting  this  state  of  the  case,  the  facts  admit- 
ted, not  only  do  not  confine  the  controversy  to  the  tract  of  country 
that  lay  within  the  Indian  boundary,  but,  taken  in  their  literal  mean- 
ing, expressly  admit  the  contrary. 

The  words  of  the  admission  are,  "  that  the  defendant  was  in  posses- 
sion of  the  land  claimed  by  the  plaintiff."  And  when  we  come  to  in- 
quire what  land  the  plaintiff  claims  in  the  suit,  we  find  it  to  be  the  whole 
100,000  acres,  "  the  beginning  corner  of  which,  and  a  portion  of  the 
land  covered  thereby,  lay  in  a  tract  of  country  to  which  the  Indian 
title  had  been  extinguished,  prior  to  making  the  survey  and  issuing 
the  grant." 

Here,  then,  we  have  the  parties,  contrary  to  all  the  probable  truth 
of  the  case,  contending  about  a  title  to  land  lying  without  the  Indian 
boundary  at  the  time  it  was  surveyed  for  the  plaintiff  in  ejectment. 

But  we  must  take  the  case  as  we  find  it  on  the  record,  and  decide 
accordingly. 

It  appears,  then,  that  the  plaintiff's  grant  was  rejected  in  the  court 
below,  and  not  permitted  to  be  read  to  the  jury.  This  rejection 
could  only  be  sustained  upon  the  ground  that  it  was  wholly  void,  oi 
wholly  inadmissible  in  that  cause.  For  if  the  grant  was  good  but 
for  an  acre  of  the  land  claimed  in  the  action,  the  court  could  not 
have  withheld  it  from  the  jury. 
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As  to  lands  surveyed  within  the  Indian  boundary,  this 
court  has  never  hesitated  to  consider  all  *  such  surveys  and  [  •  676  ] 
grants  as  wholly  void ;  but  as  the  total  rejection  of  the 
grant,  according  to  the  case  stated,  goes  to  its  validity  as  to  that 
part  of  the  land  also  which  lay  without  the  Indian  boundary,  there 
mast  be  found  some  other  ground  for  sustaining  the  decision,  than 
that  which  invalidates  surveys  executed  in  the  Indian  territory. 

In  the  present  case,  there  can  be  but  two  such  grounds  supposed 
to  exist;  either  that  there  was  no  law  authorizing  the  survey  in 
any  part  of  the  land  granted,  although  without  the  Indian  boundary, 
or,  that  the  whole  was  affected  by  the  illegality  of  that  part  which 
extended  within  that  boundary. 

It  was  in  the  first  of  these  alternatives  that  the  court  held  the  case 
under  advisement  from  the  last  term.  In  the  case  of  Danforth  r. 
Thomas,  1  W.  156,  this  court  threw  out  the  suggestion,  that  a 
grant  of  land  must  have  some  sanction  created  by  statute.  As  re- 
lates to  the  present  subject,  it  did  not  appear  that  any  law  had  been 
passed  subsequent  to  the  extinction  of  the  Indian  title,  by  which  this 
recent  purchase  was  authorized  to  be  taken  up  under  warrants. 

But  the  court,  upon  consideration,  are  satisfied  that,  under  the 
laws  and  practice  affecting  the  lands  in  question,  the  extension  of 
the  county  line  subjected  the  lands  purchased  of  the  Indians  to  the 
general  land  laws  of  the  State.  By  the  3d  section  of  the  act  of  1777, 
entries  are  permitted  within  any  county  of  the  State,  and  the  crea- 
tion of  counties  has  always,  in  that  State,  been  held  to 
•  bring  the  vacant  lands  within  the  county  under  the  opera-  [  •  677  ] 
tion  of  that  act. 

On  the  second  alternative,  it  was  contended  in  argument  that  the 
survey  was  not  in  its  inception  invalid;  that  it  was  good  as  to 
part,  because  out  of  the  Indian  boundary ;  and  as  to  the  residue, 
was  made  good  under  the  general  provisions  of  the  laws  of  North 
Carolina  in  favor  of  removed  warrants ;  that,  at  most,  it  was  only 
suspended  by  the  Indian  title,  and  attached  legally  and  effectually  to 
the  soil,  as  soon  as  the  interposing  title  of  the  Indians  was  removed. 

In  the  two  cases  of  Preston  v.  Browder,  and  Danforth  v.  Thomas, 
decided  in  this  court  in  1816,  1  W.  115,  155,  the  inviolability  of 
the  Indian  territory  is  fully  recognized.  It  was  the  law  of  the  land, 
as  adjudged  in  the  case  of  Avery  v.  Strother,  Cam.  &  Nor.  434,  de- 
cided in  the  North  Carolina  court  of  conference,  in  1802.  Indeed, 
the  State  of  North  Carolina  appears  to  have  been  sedulous  in  her 
efforts  to  prevent  encroachments  upon  the  Indian  hunting-grounds, 
and  her  laws  are  express  and  pointed  in  invalidating  entries  and 
grants  made  within  such  reservations. 
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But  the  present  grant  commences  in  a  tract  of  country  over  which 
the  Indian  title  was  extinct;  and  whatever  might  be  the  state  of 
right,  were  the  beginning  corner  within  that  boundary,  and  a  por- 
tion of  the  land  beyond  it,  we  see  nothing  in  the  laws  of  North 
Carolina  or  Tennessee,  to  avoid  a  grant  in  the  whole,  when  ft  com- 
mences legally,  and  only  covers  in  part  the  lands  on  which 
[  *  678  ]  surveys  are  prohibited.  For  that  part,  therefore,  which  *  lies 
without  the  boundary,  the  grant  must  be  held  valid,  and 
this  alone  entitles  the  plaintiff  to  a  reversal.  But  as  the  cause  must 
be  again  tried  below,  and  the  question  on  its  validity  as  to  the 
residue,  as  presented  by  the  bill  of  exceptions,  has  been  argued  fully, 
and  must  arise  again,  we  will  now  consider  it. 

The  points  made  by  the  plaintiff's  counsel  are  stated  by  himself 
thus :  — 

1.  That  the  State  of  North  Carolina  had  a  right  to  issue  the  grant 
in  question,  and  the  court  erred  in  not  suffering  it  to  be  read. 

2.  That  the  grant  was  good  as  to  that  part  of  the  land  to  which 
the  Indian  title  was  extinguished. 

3.  That  the  grant,  being  founded  on  a  removed  warrant,  was  good 
for  the  whole  land. 

To  the  first  and  second  of  these  positions  we  have  expressed  our 
assent,  and  only  the  third  remains  to  be  disposed  of. 

This  rests  upon  the  6th  section  of  the  act  of  North  Carolina  of 
1784,  entitled,  "  An  act  to  prevent  the  issuing  of  grants,"  &c. 

By  this  section,  the  right  is  given  to  remove  warrants  which  have 
been  located  upon  lands  previously  taken  up,  so  as  to  place  them 
upon  vacant  lands ;  and  the  supposed  operative  words,  in  the  present 
instance,  are  these :  "  Shall  be  at  full  liberty  to  remove  his  or  their 
warrants  to  any  other  lands,  on  which  no  entry  or  entries  have  been 
previously  specially  located ;  and  the  surveyor,  or  surveyors,  are 
hereby  authorized  and  required  to  survey  and  make  return  thereof, 
in  like  manner  as  for  other  returns  and  surveys,  as  by  law  di- 
rected." 
[  *  679  ]  *  Reference  was  had  to  the  act  of  1786,  and  the  Cession 
Act  on  the  same  subject,  but  they  add  nothing  to  the  pro- 
visions of  the  act  of  1784. 

The  effort  is  to  construe  this  act  as  virtually  repealing  the  previ- 
ously existing  laws,  that  prohibit  surveys  of  land  within  the  Indian 
boundary,  and  as  opening  the  whole  State  to  the  right  of  removing 
waiTants. 

We  are  of  opinion  that  there  are  several  considerations  which 
repel  this  construction. 

It  is  obvious  that  the  lands  to  which  such  removals  are  authorizedi 
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most  be  lands  previously  subjected  to  entry  and  survey,  otherwise  the 
absurdity  occurs  of  a  reservation  in  favor  of  entries  and  surveys 
which  the  existing  laws  have  declared  to  be  nullities. 

Again :  "  the  surveyors  are  authorized  and  required  to  survey  and 
make  return,  in  like  manner  as  for  other  surveys  and  returns,  as  by 
law  directed."  But  does  any  law  authorize  or  enjoin  a  survey  of  the 
Indian  country  ?  or  shall  this  act  be  construed  to  enjoin  as  a  duty 
that  which  an  existing  act  prohibits  under  a  penalty  ? 

These  considerations  remove  all  doubt  on  the  correct  construction 
of  the  law  respecting  removed  warrants ;  but  if  doubts  did  exist,  the 
general  policy  and  course  of  legislation  of  the  State  would  forbid 
such  a  construction.  The  purport  of  the  law  is,  to  authorize  removals 
to  that  land  only  which  might  be  at  the  time  legally  entered  and 
surveyed  by  other  warrants. 

•  We  are  of  opinion  that  there  is  error  in  the  judgment  [  *  680  ] 
of  the  court  below,  in  refusing  to  let  the  grant  be  read  to  the 
jury.  JtidffmefU  reversed. 

2  p.  316  i  9  P.  711 ;   12  P.  667  ;  15  P.  52. 


Miller  v,  Stewart  and  others. 

9  W.  681. 

A  bond  hy  a  deputy  collector  of  taxes,  with  suretiefl,  reciting  his  appointment  for  eiglit  town 
ahips,  and  conditioned  for  the  faithful  dischaige  of  the  duties  "  of  the  said  appointment^** 
is  avoided  as  against  the  sureties,  by  an  interlineation  of  the  name  of  another  township, 
so  as  to  make  it  an  appointment  for  nine  instead  of  eight,  without  the  consent  of  the 
sureties. 

This  was  a  cojae  certified  from  the  circuit  court  of  the  United 
states  for  the  district  of  New  Jersey,  upon  a  certificate  of  a  division 
of  opinion  of  the  judges  of  that  court  It  was  an  action  of  <lebt 
upon  bond,  and  the  material  facts  disclosed  in  the  pleadings  were, 
that  the  plaintiff,  Ephraim  Miller,  being  collector  of  the  direct  tajces 
and  internal  duties  for  the  fifth  collection  district  of  New  Jersey,  by 
an  instrument  of  appointment  under  seal,  and  pursuant  to  law, 
appointed  Stephen  C.  Ustick  his  deputy  collector,  for  eight 
townships  within  his  *  district.  Upon  that  occasion,  the  [  •  681  ] 
defendant,  Thomas  Stewart,  and  certain  other  persons,  as 
sureties,  executed  a  writing  obligatory,  with  Ustick,  to  Miller,  in  the 
penalty  of  $14,000,  upon  the  following  condition,  namely :  "  The 
condition  of  the  foregoing  obligation  is  such,  whereas  Ephraim 
Miller,  Esquire,  collector,  as  aforesaid,  hath  by  authority  vested  in 
him  by  the  laws  of  the  United  States,  appointed  the  said  Stephen  C. 

20* 
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Ustick  deputy  collector  of  direct  taxes  and  internal  duties,  in  the 
fifth  collection  district  of  New  Jersey,  for  the  townships  of  Notting- 
ham, Chesterfield,  Mansfield,  Springfield,  New  Hanover,  Washington, 
Little  Egg  Harbor,  and  Burlington,  in  the  county  of  Burlington ; 
now,  therefore,  if  the  said  Stephen  C.  Ustick  has  truly  and  faithfully 
discharged,  and  shall  continue  truly  and  faithfully  to  discharge,  the 
duties  of  the  said  appointment,  according  to  law,  and  shall  partic- 
ularly faithfully  collect  and  pay,  according  to  law,  all  money  assessed 
upon  said  townships,  then  the  above  obligation  to  be  void,  and  other- 
wise shall  abide  and  remain  in  full  force  and  virtue."  After  the 
execution  of  this  bond,  and  before  Ustick  had  in  any  manner  acted 
under  this  appointment,  or  collected  or  received  any  moneys  under 
the  same.  Miller,  with  the  assent  of  Ustick,  but  without  the  assent  or 
knowledge  of  the  defendant,  Stewart,  altered  the  same  instrument 
of  appointment,  by  interlining  in  it  another  township,  called  "  Wil- 
lingborough,"  thereby  making  it  an  appointment  for  nine  instead  of 

eight  townships;  and  under  the  appointment,  so  altered, 
[  •  682  ]  Ustick   received,    within    the    original    *  eight   townships, 

certain  moneys,  as  taxes,  which  he  omitted  to  account  for, 
and  this  omission  was  the  breach  stated  in  the  declaration.  The 
question  for  the  opinion  of  the  court,  upon  the  special  pleadings  and 
demurrer,  was,  whether  the  alteration  so  made  without  the  consent 
of  Stewart,  discharged  him  from  any  responsibility  for  the  moneys 
80  subsequently  collected  by  Ustick. 

Wood^  for  the  plaintifi*. 

Coxe  and  Sergecmt^  contra. 

[  •  702  ]       •  Story,  J.,  delivered  the  opinion  of  the  court,  and,  after 
stating  the  case,  proceeded  as  follows :  — 
Nothing  can  be  clearer,  both  upon  principle  and  authority, 
[•703  ]  •than  the  doctrine  that  the  liability  of  a  surety  is  not  to  be 
extended  by  implication  beyond  the  terms  of  his  contract. 
To  the  extent,  and  in  the  manner,   and  under  the  circumstances 
pointed  out  in  his  obligation,  he  is  bound,  and  no  further.     It  is  not 
sufficient  that  he  may  sustain  no  injury  by  a  change  in  the  contract, 
or  that  it  may  even  be  for  his  benefit.     He  has  a  right  to  stand  upon 
the  very  terms  of  his  contract ;  and  if  he  does  not  assent  to  any 
.  variation  of  it,  and  a  variation  is  made,  it  is  fatal.     And  courts  of 
equity,  as  well  as  of  law,  have  been  in  the  constant  habit  of  scan- 
ning the   contracts  of  sureties  with  considerable  strictness.      The 
class  of  cases  which  have  been  cited  at  the  bar,  where  persons  have 
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Deen  bound  for  the  good  conduct  of  clerks  of  merchants,  and  other 
persons,  illustrate  this  position.  The  whole  series  of  them,  &om 
Lord  Arlington  v.  Merricke,  2  Saund.  412,  down  to  that  of  Pearsall 
».  Summersett,  4  Taunt.  593,  proceed  upon  the  ground  that  the 
undertaking  of  the  surety  is  to  receive  a  strict  interpretation,  and  is 
not  to  be  extended  beyond  the  fair  scope  of  its  terms.  Therefore, 
where  an  indemnity  bond  is  given  to  partners,  by  name,  it  has  con- 
stantly been  held  that  the  undertaking  stopped  upon  the  admission 
of  a  new  partner.  And  the  only  case,  that  of  Barclay  v,  Lucas,  1  T. 
R.  291,  note  a,  in  which  a  more  extensive  construction  is  supposed 
to  have  been  given,  confirms  the  general  rule  ;  for  that  turned  upon 
the  circumstance  that  the  security  was  given  to  the  house,  as  a 
banking-house,  and  thence  an  intention  was  inferred  that 
*  the  parties  intended  to  cover  all  losses,  notwithstanding  a  [  *  704  ] 
change  of  partners  in  the  house. 

Now,  what  is  the  purport  of  the  terms  of  the  present  condition  ? 
The  recital  stated  a  special  appointment,  whiCfh  had  then  been  made 
by  Miller,  of  his  deputy  for  eight  townships,  particularly  named.  It 
was  not  a  case  of  several  distinct  appointments  for  each  township, 
but  a  single  and  entire  appointment  for  all  the  townships ;  and  the 
condition  is,  that  Ustick  has,  and  ^  shall  continue,  truly  and  faithfully 
to  discharge  the  duties  of  said  appointment,  according  to  law."  Of 
what  appointment  ?  Plainly,  the  appointment  stated  in  the  recital 
to  which  the  condition  refers,  and  to  which  it  is  tied  up ;  that  is  to 
say,  the  appointment  already  made  and  executed  for  the  eight  town- 
ships. If  this  be  the  true  construction  of  the  condition,  and  it  seems 
impossible  to  doubt  it,  then  the  only  inquiry  that  remains  is,  whether 
any  money  unaccounted  for  was  received  under  that  appointment. 
To  this  the  plea  answers  in  the  negative,  unless  the  subsequent 
alteration  of  the  instrument  created  no  legal  change  in  the  appoint* 
ment.  To  the  consideration  of  this  point,  therefore,  the  attention  of 
the  court  will  be  addressed. 

And  in  the  first  place,  upon  principle,  how  does  the  case  stand  ? 
Can  it  be  affirmed  that  the  alteration  wrought  no  change  in  the 
appointment  ?  This  will  scarcely  be  pretended.  In  point  of  fact, 
the  first  appointment  was  for  eight  townships  only ;  the  alteration 
made  it  an  appointment  for  nine  townships.  It  is  not  Uke  the  case 
where  an  appointment  is  made  for  eight  townships,  and 
another  *  distinct  appointment  is  made  for  the  ninth ;  for  [  •  705  ] 
then  there  are,  in  legal  contemplation,  two  distinct  and 
separate  appointments.  But  here,  the  original  appointment  is 
extended ;  it  was  one  and  entire,  when  it  included  eight  townships ; 
it  is  one  and  entire,  when  it  includes  the  nine.    Can  it  then  be  legally 
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affinned  to  remain  the  same  appointment,  when  it  no  longer  has  ihe 
same  boundaries  ?  An  appointment  for  A,  is  not  the  same  as  an 
appointment  for  A  and  B.  In  short,  the  very  circumstance  that 
there  is  an  alteration  in  the  appointment,  ex  vi  termini^  imports  that 
its  identity  is  gone.  K  an  original  appointment  is  altered  by  the  con- 
sent of  the  parties  to  the  instrument,  that  very  consent  implies  that 
something  is  added  to  or  taken  from  it.  The  parties  agree  that  it 
shall  no  longer  remain  as  it  was  at  first,  but  that  the  same  instru- 
ment shall  be,  not  what  it  was,  but  what  the  alteration  makes  it.  It 
shall  not  constitute  two  separate  and  distinct  instruments,  but  one 
consolidated  instrument.  A  familiar  case  will  explain  this.  A  gives 
a  note  to  B  for  $500 ;  the  parties  afterwards  agree  to  alter  it  to  $600. 
In  such  case,  the  instrument  remains  single ;  it  is  not  a  note  for 
$500  and  also  for  $600,  involving  separate  and  distinct  liabilities, 
but  an  entire  contract  for  $600,  and  the  obligation  to  pay  the  $500 
is  merged  a^d  extinguished  in  the  obligation  to  pay  the  $600.  To 
bring  the  case  nearer  to  the  present :  suppose  there  was  a  bond  given, 
as  collateral  security,  to  pay  the  note  of  $500 ;  it  will  scarcely  be 

pretended,  that  the  alteration  would  not  extinguish  the 
[  •  706  ]  *  liability  under  the  bond.     The  instrument  would,  indeed, 

remain,  but  it  would  no  longer  possess  its  former  obligation 
and  identity.  Nothing  can  be  better  settled,  than  the  doctrine  that 
if  an  obligation  be  dependent  on  another  obligation,  (and  by  parity 
of  reasoning,  upon  the  legal  existence  of  another  instrument,)  and 
the  latter  be  discharged,  or  become  void,  the  former  is  also  discharged. 
Sheppard,  in  his  Touchstone,  p.  394,  puts  the  case,  and  illustrates  it, 
by  adding :  "  As,  if  the  condition  of  an  obligation  be,  to  perform  the 
covenants  of  an  indenture,  and  afterwards  the  covenants  be  dis- 
charged, or  become  void ;  by  this  means,  the  obligation  is  discharged, 
and  gone  forever."  It  is  not  denied  at  the  bar,  that  the  same  would 
be  the  legal  operation  in  the  present  case,  if  there  had  been  an  actual 
revocation  of  the  first  appointment,  or  an  extinguishment  of  the 
instrument  of  appointment.  But  the  stress  of  the  argument  is,  that 
here  there  was  an  enlargement,  and  not  an  extinguishment,  of  the 
appointment ;  that,  the  consent  of  the  immediate  parties  being  given 
to  the  alteration,  it  remained  in  full  force,  with  all  its  original  validity, 
as  to  the  eight  townships.  We  cannot  accede  to  this  view  of  the 
case.  After  the  alteration  was  made,  it  is,  as  between  the  parties, 
to  be  considered  by  relation  back,  either  as  an  original  appoint- 
ment for  the  nine  townships ;  or  as  a  new  appointment  for  the  nine 
townships,  from  the  time  of  the  alteration.  It  is  immaterial  to 
the  present  decision,  whether  it  be  the  one  or  the  other,  for  in  either 
case  it  is  not  that  appointment  which  the  defendant,  Stewart,  referred 
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to  in  •the  condition  of  the  bond,  and  in  respect  to  which  [  •  707  ] 
he  contracted  the  obligation.  It  is  no  answer  to  say  that 
it  is  not  intended  to  make  him  liable  for  any  money  except  what 
was  collected  in  the  eight  townships.  He  has  a  right  to  stand  upon 
the  terms  of  his  bond,  which  confine  his  liability  to  money  received 
under  an  appointment  for  eight  townships ;  and  the  pleadings  admit 
that  none  was  received  until  the  appointment  was  altered  to  nine. 
It  will  scarcely  be  denied,  that  if  upon  the  agreement  to  include  the 
ninth  township,  the  original  instrument  had  been  destroyed,  and  a 
new  instrument  had  been  executed,  the  obligatory  force  of  the  bond 
would,  as  to  the  surety,  have  been  gone.  And  in  reason  or  in  law, 
there  is  no  difference  between  that  and  the  case  at  bar.  The  altera^ 
tion  made  the  instrument  as  much  a  new  appointment  as  if  it  had 
been  written  and  sealed  anew.  It  is  not  very  material,  to  decide 
whether  the  alteration  operated  by  way  of  surrender,  or  as  a  revoca- 
tion, or  as  a  new  appointment  superseding  the  other.  It  was,  to  all 
intents  and  purposes,  an  extinguishment  of  the  separate  existence  of 
the  appointment  for  the  eight  townships. 

This  point  is  susceptible  of  still  further  illustration,  from  consider- 
ations of  a  more  technical  nature.  The  act  of  congress  of  the  22d 
of  July,  1813,^  c.  16,  s.  20,  under  which  this  appointment  was  made, 
provides,  '^  that  each  collector  shall  be  authorized  to  appoint,  by  sm 
instrument  of  writing  under  his  hand  and  seal,  as  many  deputies  as 
he  may  think  proper,"  &c.  The  appointment  must,  there- 
fore, be  by  deed  ;  and  the  •  effect  of  an  alteration  or  interline-  [  •  708  ] 
ation  of  a  deed,  is  to  be  decided  by  the  principles  of  the 
common  law.  Now,  by  the  common  law,  the  alteration  or  inter- 
lineation of  a  deed,  in  a  material  part,  at  least,  by  the  holder,  with- 
out the  consent  of  the  other  party,  ip$o  facto,  avoids  the  deed.  It  is 
the  consent,  therefore,  that  upholds  the  deed  after  such  alteration,  or 
interlineation.  The  reason  is,  that  the  deed  is  no  longer  the  same. 
The  alteration  makes  it  a  different  deed ;  it  speaks  a  different  laii* 
guage ;  it  infers  a  different  obligation.  It  must,  then,  take  effect  as 
a  new  deed,  and  that  can  only  be  by  the  consent  of  the  party  bound 
by  it.  Whether,  by  such  consent,  the  deed  takes  effect  by  relation 
back  to  the  time  of  original  execution,  or  only  from  the  time  of 
the  alteration,  need  not  be  matter  of  inquiry,  because  such  relation 
is  never  permitted  to  affect  the  rights  or  interests  of  third  persons, 
and  cannot  change  the  posture  of  the  present  case.  If  the  deed, 
after  the  alteration,  is  permitted  to  have  relation  back,  it  is  not  the 
Bame  deed  of  appointment  recited  in  the  condition,  and  to  which  the 

1  8  Stats,  at  Large,  80. 
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obligation  is  limited,  for  that  is  an  appointment  for  eight  townships. 
If  it  has  no  such  relation,  then  it  is  a  deed  of  appointment  made 
subsequent  to  the  bond,  and  of  course  not  included  in  its  obligation. 
It  cannot  be,  at  one  and  the  same  time,  a  deed  for  eight,  and  also  a 
deed  for  nine  townships ;  and  the  very  circumstance  that  it  is  the 
one,  excludes  the  possibility  of  assuming  it  as  the  other.  In  truth, 
the  assent  of  the  parties  to  the  alteration,  carries  with  it  the  neces- 
sary implication  that  it  shall  no  longer  be  deemed  an  ap- 
[  •TOO  ]  *  pointment  for  eight  townships  only  ;  and  the  same  consent 
of  parties  which  created,  is  equally  potent  in  dissolving  the 
deed,  and  changing  its  original  obligation.  It  is  no  objection  that, 
to  constitute  a  new  deed,  a  redelivery  is  necessary ;  for  if  it  be  so, 
the  consent  to  the  alteration  is,  in  law,  equivalent  to  a  redelivery. 
Nor  is  it  necessary  that  a  surrender  or  revocation  should  be  by  an 
instrument  to  that  effect  It  may  be  by  matter  in  pais^  or  by  opera- 
tiop  of  law.  Every  erasure  and  interlineation  in  the  deed,  by  the 
obUgee  or  appointee,  without  consent,  is  a  surrender ;  and  a  revoca- 
tion may  be  implied  by  law.  The  passage  cited  at  the  bar,  from  Co. 
Lit  232,  (a.)  establishes,  that  if  the  feoffee,  by  deed  of  land,  grants 
his  deed  by  parol  to  the  feoffor,  it  is  a  surrender  of  the  property  as 
well  as  of  the  deed.  And  if,  in  this  case,  the  deed  of  appointment 
had  been  delivered  up  to  the  collector,  it  would  at  once  have  oper- 
ated as  a  surrender  by  the  deputy,  and  a  revocation  by  the  collector. 
An  objection  has  been  urged  at  the  bar,  against  this  doctrine,  that 
the  act  of  congress  giving  the  authority  to  the  collector  to  appoint 
deputies,  also  authorizes  him  "  to  revoke  the  powers  of  any  deputy, 
giving  public  notice  thereof  in  that  portion  of  the  district  assigned 
to  such  deputy."  Hence  it  is  argued,  that  no  revocation  can  be, 
unless  by  public  notice.  But  this  is  certainly  not  the  true  interpreta- 
tion of  the  act  The  very  terms  suppose  that  the  revocation  is 
already  made,  as  between  the  parties,  and  the  notice  is  to 
[  •  710  ]  be  given  of  the  fact.  The  object  of  the  legislature  was,  *to 
protect  the  public  from  the  mischief  of  payments  to  the 
deputy  after  his  powers  are  revoked.  It  requires  public  notice  to  be 
given  of  the  revocation,  so  that  no  future  imposition  shall  be  prac- 
tised ;  and  if  the  collector  should  make  a  private  revocation,  without 
any  public  notice,  the  legal  conclusion  would  be  that  all  payments 
made  to  his  deputy,  in  ignorance  of  the  revocation,  ought  to  be  held 
valid ;  for  no  man  is  entitled  to  make  his  own  wrongful  omission  of 
duty  a  foundation  of  right  But,  as  betweeix  the  parties,  a  revoca- 
tion or  surrender,  if  actually  maxle,  would  be,  to  all  intents  and  pur« 
poses,  binding  between  them,  and  release  the  sureties  to  the  bond 
from  all  future  responsibility. 
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Upon  the  whole,  the  opinion  of  the  court  is,  that  the  fourth  plea 
in  bar  is  good,  and  that  the  demurrer  thereto  ought  to  be  overruled ; 
and  this  opinion  is  to  be  certified  to  the  circuit  court. 

Johnson,  J.  My  brother  Todd  and  myself  are  of  opinion  that 
the  merits  of  this  cause  have  been  misconceived,  the  points  on  which 
it  turns  misapprehended,  and  the  law  of  razures,  if  correctly  laid 
down  according  to  the  law  of  the  present  day,  erroneously  applied 
to  this  cause. 

The  condition  of  Stewart's  bond  to  the  plaintiff,  recites  no  partic 
ular  deed  of  appointment,  under  which  Ustick  was  constituted  dep- 
uty collector ;  nor  is  there  an  iota  in  the  bond  or  in  the  declaration, 
that  can  identify  the  deed  set  forth  in  the  plea,  with  the  deed  under 
which  Ustick  held  his  deputation.  The  condition  of  the 
bond  simply  *  states :  "  Whereas  E.  M.,  collector,  as  afore-  [  *  711  ] 
said,  hath,  by  virtue  of  authority  vested  in  him  by  the  laws 
of  the  United  States,  appointed  U.  deputy  collector,"  &c.  It  is  the 
plea  that  specifies  a  deed  of  a  particular  date,  and  then  proceeds  to 
set  forth  a  razure  in  avoidance  of  that  deed ;  but  it  contains  no  aver- 
ment that  the  deed  so  set  forth  is  the  same  under  which  U.  held  the 
deputation  under  the  plaintiff,  referred  to  in  the  condition.  That  the 
plea  is  faulty,  and,  even  with  the  averment,  might  have  been  the  sub- 
ject of  a  special  demurrer,  cannot  now  be  doubted ;  for  it  amounts 
to  the  general  issue ;  and  the  general  issue  was  the  legitimate  plea 
in  this  ca^e.  Pigot^s  case,  and  passim.  But,  we  also  hold  it  bad,  in 
its  present  form,  upon  a  general  demurrer ;  for,  unless  the  deed  so 
pleaded  was  duly  identified  by  the  pleadings,  with  that  under  which 
Ustick  was  constituted  deputy,  the  plaintiff  was  not  bound  to  an- 
swer it.  We  cannot  conceive  how  the  defendant  can  have  judgment 
in  the  present  state  of  the  pleadings,  unless  under  the  idea  that  the 
demurrer  cures  the  failure  to  identify  the  deeds.  This,  however,  can- 
not be  sustained,  since  the  want  of  identification  is,  in  itself,  a  sufii- 
cient  ground  of  demurrer. 

Indeed,  we  see  no  suj£cient  ground  for  admitting  that  the  condi* 
tion  of  the  bond  implies  a  deputation  by  deed  at  all.  It  is  true,  that 
the  20th  section  of  the  act  under  which  this  collector  was  appointed, 
authorizes  him  to  appoint  deputies,  under  his  hand  and  seal ;  and,  as 
far  as  was  necessary  to  enable  the  deputy  to  act  against  in- 
dividuals, unquestionably  the  solemnities  of  a  deed  *  were  [  •  712  ] 
requisite  to  constitute  him  a  deputy  collector.  But  the  de- 
mand in  this  action  is  for  money  received  by  him,  and  not  paid  over, 
and,  surely,  a  deputation  of  a  less  formal  kind,  would  have  enabled 
him  to  bind  his  principal  as  to  the  actual  receipt  of  money ;  so  that 
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the  words  of  the  condition  do  not  necessarily  imply  a  deputation  by 
deed.  He  is  expressly  authorized,  in  this  20th  section,  to  act  for 
himself  in  collecting  the  revenue,  and  he  could,  therefore,  act  by  his 
servant  or  deputy,  constituted  in  a  less  solemn  way  than  by  deed,  so 
far  as  to  involve  himself  with  the  government. 

But  if  a  deed  is  to  be  implied  from  the  condition,  surely,  not  this 
particular  deed;  and  though  a  deed  of  a  date  antecedent  to  the 
bond  is  to  be  implied,  it  may  have  preceded  it  by  a  month,  and  yet 
the  act  and  the  condition  of  the  bond  both  be  complied  with.  But 
what  form  shall  be  presumed  or  implied  to  the  deed  ?  Why  may  it 
not  have  been  several  as  to  each  county,  or  have  comprised  two  or 
more  ?  and  why  may  not  a  dozen  deeds,  of  the  very  date  and  form 
of  this,  have  been  in  existence  at  the  same  time?  A  defendant 
who,  like  the  present,  places  his  defence  upon  the  very  highest  stretch 
of  legal  rigor,  cannot  complain  if  he  has  the  same  measure  meted 
out  to  himself. 

But  if  this  ground  is  to  be  got  over,  and  we  are  to  consider  the 
bearing  of  the  facts  pleaded,  upon  the  law  of  the  case,  we  then  say 
that  they  imply  no  revocation  of  the  deputation  to  Ustick, 
[  •  713  ]  against  which  this  defendant  entered  into  the  contract  *  o^ 
indemnity.  It  is  the  intent  that  gives  effect  to  the  acts  o^ 
parties ;  nothing  was  further  from  the  minds  of  the  parties  here,  than 
the  distinction  of  the  power  of  Ustick,  as  to  the  eight  counties,  at 
the  time  of  this  interlineation.  The-  plea  avers  no  such  intent,  and 
as  well  might  a  delivery  of  a  deed  for  perusal  be  tortured  into  a  sur- 
render and  extinction  of  it,  and  its  return  into  a  revocation,  as  the 
acts  of  these  parties  respecting  this  interlineation,  be  construed  into 
a  revocation  and  redelivery.  Non  constat^  from  suiy  thing  that  ap- 
pears in  the  plea,  that  the  paper  ever  passed  from  the  hands  of  the 
party  legally  holding  it.  It  was  unnecessary,  upon  the  facts  stated, 
that  it  should  so  pass ;  in  fact,  no  redelivery  is  averred  in  the  plea, 
nor  any  one  of  the  formalities  necessary  to  reexecution.  It  cannot 
be  denied  that  this  part  of  the  defence  savors  too  much  of  a  perver- 
sion of  the  solemnities  and  rules  of  the  law.  It  is  a  catch  upon  the 
unwary,  an  effort  to  attach  to  men's  acts  consequences  which  are 
directly  negatived  by  their  intentions. 

As  to  the  idea  of  the  identity  of  this  instrument  being  destroyed 
by  the  interUneation,  we  consider  it  as  springing  out  of  an  incorrect 
view  of  the  nature  of  the  instrument  and  of  the  circumstances  that 
fix  its  identity.  It  is  not  one  entire  thing,  but  a  several  deed  for 
each  county.  A  deputation  as  to  the  county  of  A.,  is  not  a  deputa- 
tion as  to  the  county  of  B.,  although  written  on  the  same  paper, 
and  comprised  within   the  same  words;   it  is  as  much  a  several 
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deed,  as  to  each  county,  as  if  •written  on  several  sheets  of  [  •  714  ] 
pap)er ;  as  much  as  a  policy  of  insurance  is  the  several  con- 
tract of  each  underwriter,  or  as  a  bond  would  be  the  several  deed  of 
as  many  individuals  as  executed  it^  if  it  be  so  expressed,  making 
them,  if  such  be  the  letter  of  it,  severally  liable,  and  for  various  sums, 
no  one  for  another.  Interlining  another  county,  then,  left  it  still  the 
original  deed,  as  to  each  county  taken  severally,  and  only  operated 
as  the  creation  of  a  new  power  as  to  another  county,  if,  in  fact,  as 
tliere  is  no  averment  of  a  subsequent  delivery,  it  was  any  thing  more 
than  a  mere  nugatory  act.  Such  is  certainly  the  good  sense  of  the 
law  upon  the  subject ;  and  it  is  supported,  we  conceive,  by  respecta- 
ble opinions,  and  by  adjudged  cases.  Chief  Baron  Gilbert,  in  treat- 
ing on  this  topic  observes,  '^  but  if  any  immaterial  part  of  the  contract 
be  added  after  sealing  and  delivery,  as,  if  A,  with  a  blank  left  after 
his  name,  be  bound  to  B,  and  after  C  is  added  as  a  joint  obligor,  this 
does  not  avoid  the  bond,  because  this  does  not  alter  the  contract  of 
A ;  for  he  was  bound  to  pay  the  whole  money  without  such  addi- 
tion." 1  Loft's  Gilb.  Ill ;  Ventris,  186.^  And  the  case  of  Zouch 
t;.  Clay,  which  he  quotes,  as  reported  in  Ventris,  undoubtedly  sus- 
tains his  doctrine ;  for  there  the  court  overruled  the  plea  of  non  est 
factum  on  the  interlineation,  on  the  ground  that  the  bond  remained 
the  same  as  to  him. 

In  this  case,  the  bond  emphatically  remained  *the  same  [  *  715  ] 
as  to  this  defendant,  for  he  was  still  liable  only  as  to  the 
eight  counties,  and  no  more;  and  was  so  guarded  as  to  make  it 
impossible  that  the  interlineation  of  a  thousand  other  counties  could 
alter  or  increase  his  liability,  since  the  names  of  the  counties  are 
inserted  in  the  condition  specifically.  As  to  his  liability,  and  as  to 
its  influence  upon  the  power  conferred  'in  the  eight  counties,  this 
interlineation  was  altogether  insignificant,  no  more  than  a  dash  of 
the  pen,  and  could  have  done  him  no  more  injury. 

There  is  nothing  in  the  argument  which  would  attach  importance 
to  it,  on  the  ground  of  producing  difficulty  and  confusion  •■ —  it  has 
been  said,  even  impracticability,  in  rendering  the  accounts  of  this 
deputy.  It  is  beggipg  the  question,  and  urging  the  very  thing  as  a 
difiiculty,  which  the  plaintiff  proffers  to  execute.  He  claims  a  sum 
collected  in  the  eight  counties  specified,  and  no  more ;  and  unless  he 
can  prove  so  much  collected  in  the  eight  original  counties,  it  is  very 
dear  that  he  cannot  have  a  verdict.  But  is  he  to  be  prejudged  ?  is- 
he  not  to  be  permitted  to  make  out  the  case  which  he  offers  to  prove? 

Nor  is  there  any  more  weight  in  the  argument,  that,  ^^  although 


'  The  note  at  the  end  of  Figot's  case,  11  Coke,  also  recognizes  this  distinction. 
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the  defendant  may  have  been  willing  to  indemnify  against  eight 
counties,  it  does  not  follow  that  he  would  undertake  to  indemnify 
against  nine."  No  one  pretends  to  charge  him  with  nine  countieq. 
Surely,  there  was  nothing  in  the  contract  to  preclude  the  plaintiff 
from  extending  his  deputation  to  this  individual  over  his 
'  •  716  ]  whole  •district,  had  he  thought  proper.  Could  a  separate 
deed,  as  to  the  ninth  county,  have  been  pleaded  as  a  defence? 

There  is  no  charge  of  positive  injury  in  this  plea,  it  will  be  ob- 
served ;  nor  do  the  facts  admit  a  suspicion  of  fraudulent  intention* 
The  sole  effect  of  the  interlineation,  was  to  confide  in  U.  to  collect 
in  another  county,  without  giving  security.  The  defence  rests  upon 
certain  inferences  from,  or  consequences  imputed  to,  the  naked  act 
of  interlining  the  word  "  Willingborough,"  without  even  averring  the 
acts  necessary  to  make  the  instrument  a  deed  as  to  that  county,  or 
the  intent  to  revoke  or  reexecute  the  deed  as  to  the  residue. 

To  us  it  appears,  that  it  ought  no  more  to  affect  the  rights  of  the 
parties,  than  interlining  the  name  of  a  region  beyond  the  Atlantic, 
or  a  mere  dash  of  the  pen. 

On  the  subject  of  razures  we  would  remark,  it  is  to  be  regretted 
that  this  plea  had  not  been  speciaUy  demurred  to,  that  the  question 
might  have  been  taken  from  the  court  and  sent  to  the  jury.  There 
is  no  doubt  that  they  might  have  found  this  deed  several  in  its 
nature  as  to  each  county,  and,  therefore,  unaffected  by  the  addition 
of  another.  The  tendency  of  the  decisions  has  been,  to  carry  such 
questions  to  that  tribunal;  and,  notwithstanding  some  contrariety  of 
dicta,  it  is  now  clearly  settled,  that  a  razure  must  make  a  deed  void, 
or  it  is  immaterial ;  and,  therefore,  non  est  factum  is  held  to  be  the 
proper  plea.  Chief  Justice  Holt  has  declared  any  other  form  of 
taking  advantage  of  a  razure  impertinent,  (6  Mod.  215,) 
[  •  717  ]  •  and  the  rule  is  not  now  to  be  doubted.  But  as  to  the  prin- 
ciple upon  which  a  razure  avoids  a  deed,  it  is  not  too  much 
to  say,  that  the  law  of  the  subject  appears  to  have  got  into  some 
confusion.  Modern  decisions,  particularly  of  our  own  courts,  lean 
against  the  excessive  rigor  with  which  some  writers  and  some  cases 
disfigure  it.  In  the  case  of  the  United  States  j.  Cutts,  1  Gall.  69,  a 
bond  that  had  been  cancelled  and  mutilated,  the  seal  torn  away  by 
the  joint  act  of  the  defendant  and  the  plaintiff's  bailee,  was  still  held, 
and  rightly  held,  to  be  sustainable  as  the  deed  of  the  party.  In  the 
case  of  Speak  et  al.  v.  United  States,  9  C.  28,  a  bond  was  sustaineds, 
notwithstanding  the  striking  out  of  one  joint  and  several  co-obligors, 
in  the  absence  of  the  others,  and  the  insertion  of  another.  And  so, 
as  to  revenue  bonds,  there  is  not  a  court  of  the  United  States  which 
has  not  sustained  them  against  the  plea  of  non  est  factum,  notwith- 


FEBRUARY  TERM,  1824.  248 
« 

Miller  v.  Stewart.    9  W. 

standing  that  both  sum  and  parties  have  been  inserted  after  the 
execution  by  one  of  the  obligors,  and  this,  in  his  absence,  because 
the  contract  was  not  altered,  and  the  good  sense  of  the  law  prevailed 
against  its  technicalities. 

There  is  a  great  paucity  of  decisions,  in  modern  times,  on  the 
subject  of  razures  and  interlineations.  If  we  mount  to  its  origin, 
we  find  it  in  the  Year-Books,  and  in  Perkins,  who  cites  them,  given 
as  the  ground  of  suspicion  and  inquiry.  And  so,  unquestionably,  it 
ought  to  be,  and  firauds  or  mutilations,  to  which  the  parties  having 
the  custody  of  deeds  are  privy,  cannot  be  taken  too  strongly 
•  against  them.  But  when  we  encounter  the  doctrine,  as  [  •  718  ] 
laid  down  in  Pigot's  case,  11  Co.  27,  '^  that  when  a  deed  is 
altered  in  a  point  material,  by  a  stranger,  without  the  privity  of  the 
obligee,  even  by  drawing  a  pen  through  the  midst  of  a  material  word, 
that  it  shall  be  void,"  without  reference  to  the  fraud,  privity,  or  gross 
negligence  of  the  obligor,  it  certainly  is  time  to  pause ;  and  I  highly 
approve  of  the  hesitation  of  my  brother  Story,  in  Cutt's  case,  as  to 
the  authority  of  Pigot's  case.  As  an  adjudication,  the  value  of  that 
case  should  be  limited  to  the  single  point,  "  that  an  immaterial  inter- 
lineation, without  the  privity  or  command  of  the  obligee,  does  not 
avoid  the  bond."  The  case  does  not  call  for  the  decision  of  anolher 
point,  for  it  is  upon  a  special  verdict,  and  that  the  only  question  sub- 
mitted. Yet  the  reporter,  who  seldom  lets  an  opportunity  escape 
him  that  furnishes  an  apology  for  exemplifying  his  indefatigable 
research,  makes  it  authority  for  a  score  of  positive  decisions,  and  the 
introduction  to  a  mass  of  law,  upon  questions  totally  distinct.  But 
it  should  be  noted  of  this  learned  judge,  that  his  reports,  like  the  text 
of  Idttleton,  are  only  to  be  considered  as  the  occasion  or  excuse  for 
displaying  his  acquirements  Ih  the  law  learning  of  his  day,  and  ex- 
pressing his  opinions  upon  juridical  topics. 

It  is  certainly  true,  that  some  of  the  decisions  in  the  books  have 
carried  this  doctrine  a  great  way.  As,  for  instance,  the  case  of  the 
lease  of  the  Dean  of  Pauls,  in  which  the  counterpart  ex- 
pressed a  rent  of  27/.,  and  the  tenant  *  altered  Us  deed  [  *  719  ] 
from  26  to  27i,  to  make  it  accord  with  the  counterpart 
and  the  true  contract.  Yet  it  was  held  to  avoid  his  lease.  2  B.0IL 
Abr.  29 ;  Cro.  Eliz.  627.  But  the  utmost  that  can  be  made  of  these 
cases  is,  that  they  apply  to  those  instances  in  which  the  deed  is, 
necessarily,  an  entire  thing;  and  the  reason  assigned  is,  that  the 
witness  can  no  longer  testify  to  the  deed,  as  the  deed  which  he 
saw  delivered.  Surely,  this  reason  is  not  applicable  to  the  present 
case ;  for,  let  the  witness  be  examined  upon  this  instrument,  as  to 
the  county  of  A,  as  introductory  to  the  proof  of  the  mone^'  -collected 
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in  A,  and  so  on  as  to  the  counties  B,  C,  and  D,  and  what  is  to 

prevent  his  proving  the  execution  of  this  deed  ?     That  which  may 

just  as  well  have  been  executed  in  as  many  detached  sheets  of  paper 

as  there  are  counties,  certainly  has  nothing  of  necessary  entirety  or 

indivisibility  in  its  nature.     Any  other  rule,  as  applied  to  thik  case, 

would,  we  conceive,  be  permitting  frauds  to  be  covered  by  a  principle 

which  was  intended  to  prevent  frauds. 

Certificate  for  the  defendant. 

15  P.  187 ;  6  H.  292 ;  21  H.  66 ;  24  H.  816*;  2  Wal.  219,  691 


The  United  States  v.  Kirkpatriok  and  others. 

9  W.  720. 

An  official  bond,  given  by  a  collector  of  internal  taxes,  with  sureties,  conditioned  for  the 
discharge  of  his  duties  according  to  law,  does  not  coyer  duties  created  by  laws  snbse 
qnently  enacted. 

An  appointment  and  commission  of  such  a  collector,  "  until  the  end  of  the  next  session  of 
congress,  and  no  longer/*  is  not  continued  by  a  new  appointment  and  commission  during 
the  pleasure  of  the  President;  the  latter  is  a  distinct  appointment,  and  requires  a  new  bond. 

Sureties  are  not  discharged  by  the  omission  of  the  government  officers  to  enforce  the  law  as 
to  periodical  accounting ;  laches  not  being  imputable  to  the  United  States. 

The  privilege  of  a  creditor,  to  make  an  appropriation  of  payments,  cannot  be  exercised  after 
a  controversy  has  arisen.  The  law,  then,  makes  the  appropriation,  and  in  case  of  a  collec- 
tor's accounts,  in  which  balances  had  been  struck  only  to  make  rests,  payments  were 
applied  according  to  the  priority  of  time. 

Error  to  the  district  court  of  the  United  States  for  the  western 

district  of  Pennsylvania. 
[  *  721  ]      *  This  was  an  action  of  debt,  commenced  by  the  United 

States,  in  the  court  below,  against  the  defendants  in  errori 
J.  Kirkpatrick  and  others,  as  the  obligees  of  a  bond,  given  by  them 
to  the  United  States,  on  the  4th  of  DAember,  1813,  conditioned  for 
the  true  and  faithful  discharge  of  the  duties  of  the  office  of  collector 
of  direct  taxes  and  internal  duties,  by  Samuel  M.  Reed,  who  had 
been  appointed  to  that  office  by  the  President,  on  the  11th  of  No- 
vember, 1813,  and,  by  the  terms  of  his  commission,  was  to  hold  his 
office  during  the  pleasure  of  the  President,  "  and  until  the  end  of  the 
next  session  of  the  senate  of  the  United  States,  and  no  longer." 
On  the  24th  of  January,  1814,  he  was  reappointed  to  the  same  office 
by  the  President,  by  and  with  the  advice  and  consent  of  the  senate, 
and  by  the  new  commission  issued  to  him,  was  to  hold  his  office 
"during  the  pleasure  of  the  President  of  the  United  States  for  the 
time  being."  The  pleadings  upon  which  the  cause  was  tried  in  the 
court  below  were  extremely  informal  and  confused,  but  they  resulted 
substantially  in  the  following  questions  of  law,  upon  which  the  judge 
instructed  the  jury,  and  a  bill  of  exceptions  was  taken. 
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1.  Whether  the  liability  of  the  sureties  to  the  bond  was  limited  to 
the  duties  and  obligations  imposed  upon  the  collector  by  the  act  of 
the  22d  of  July,  1813,  c.  16,  (3  Stats,  at  Large,  22,)  and  other  acts 
relating  to  the  assessment  and  collection  of  direct  taxes  and  internal 
duties,  passed  antecedent  to  the  execution  of  the  bond,  thus 
excluding  the  liability  for  •moneys  collected  under  subse-  [  *722  ] 
quent  statutes  ?    Upon  this  point,  the  court  below  instructed 

the  jury  that  the  responsibility  of  the  sureties  did  not  extend  to  the 
obligations  created  by  the  subsequent  statutes. 

2.  Whether  the  jury  were  at  liberty  to  impute  laches  to  the  gov- 
ernment from  the  delay  of  the  proper  officers  to  call  the  collector  to 
account,  at  the  periods  prescribed  by  law,  from  the  year  1814  to 
1818  ?  The  court  left  it  to  the  jury  to  decide  whether,  under  the  cir- 
cumstances of  the  case,  the  government  had  not  waived  its  resort  to 
the  sureties. 

3.  Whether  the  responsibility  of  the  sureties  extended  beyond  the 
duration  of  the  first  commission  ?  Upon  this  point,  the  court  below 
charged  the  jury  that  the  responsibility  of  the  sureties  extended  to 
the  reappointment  of  the  collector  under  the  new  commission,  until 
his  duties  and  obligations  were  varied  by  the  statutes  enacted  subse- 
quent to  the  date  of  the  bond. 

4.  How  the  payments,  which  had  been  made  by  the  collector,  were 
to  be  appropriated?  The  balance  found  due  in  each  account  had 
been  carried  forward  to  the  succeeding  account,  and  the  court  was 
of  opinion  that  the  government  could  not  make  the  appropriation, 
at  the  time  of  the  trial,  so  as  to  apply  the  payments  to  the  extinguish- 
ment of  debts  due  subsequent  to  the  time  when  the  sureties  ceased 
to  be  liable. 

Upon  these  instructions  a  verdict  was  found  for  the  defendants, 
upon  which  a  judgment  was  rendered  in  the  court  below,  and  the 
cause  was  brought  by  writ  of  error  to  this  court 

Attorney' General^  for  the  plaintifis. 

Alexander  and  Foster^  contra. 

•  Story,  J.,  delivered  the  opinion  of  the  court.  [  *  729  ] 

In  this  case,  the  court  cannot  but  lament  the  extreme  irreg- 
ularity and  laxity  of  the  pleadings,  if,  indeed,  the  informal  minutes 
upon  the  record  be  entitled,  in  any  measure,  to  the  appellation  of 
pleadings.  Some  apology  is,  indeed,  to  be  found  in  the  asserted 
inaccurate  local  practice  in  the  state  courts ;  but  it  is  impossible, 
with  lut  breaking  down  the  best  settled  principles  of  law,  not  to  per- 

21* 
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ceive  that  the  very  errors  in  the  pleadings  are,  of  themselves,  suffi- 
cient to  justify  a  reversal  of  the  judgment  and  an  award  of  a 
repleader.  The  agreement  of  the  parties,  filed  in  the  case,  may, 
indeed,  help  the  formal  defects,  but  cannot  be  admitted  to  dispense 
with  the  substance  of  appropriate  pleas ;  for,  otherwise,  it  would  be 
difficult  to  ascertain  wKat  was  tried  or  to  be  tried ;  and  we  might  as 
well  dispense  with  the  declaration  itself  as  with   the   subsequent 

pleadings.  It  is  to  be  hoped  that,  in  future,  a  more  correct 
[  •  730  ]  *  practice  will  find  its  way  into  the  district  court. 

Three  errors  have  been  insisted  upon  by  the  government, 
as  contained  in  the  charge  of  the  court  below.  The  first  is,  that  the 
judge  limited  the  responsibility  of  the  sureties  upon  the  collector's 
bond  to  the  duties  and  obligations  imposed  by  the  acts  of  congress, 
antecedently  passed,  thus  excluding  the  liability  created  by  the  sub- 
sequent statutes.  The  second  is,  the  direction  of  the  judge,  that  the 
jury  were  at  liberty  to  impute  laches  to  the  government  firom  the 
delay  to  call  the  collector  to  account  at  the  periods  prescribed  by  law, 
and  the  consequent  injury  to  the  sureties.  The  third  is  the  direction 
that  the  payments  made  by  the  collector  might,  under  the  circum- 
stances, be  applied  to  the  discharge  of  the  balance  due  firom  collec- 
tions made  under  the  acts  which  were  in  force  when  the  bond  was 
given. 

As  to  the  first  point.  The  collector  was  appointed,  under  the  act 
of  the  22d  of  July,  1813,  c.  16^  for  the  assessment  and  collection  of 
direct  taxes  and  internal  duties.  In  the  2d  section  it  provides,  ^^  that 
one  collector,  &c.,  shall  be  appointed  for  each  of  the  said  collection 
districts,  &c. ;  and  if  the  appointment  of  the  said  collectors,  or  any 
of  them,  shall  not  be  made  during  the  present  session,  the  President 
of  the  United  States  shall  be,  and  is  hereby,  empowered  to  make 
such  appointment  during  the  recess  of  the  senate,  by  granting  com- 
missions which  shall  expire  at  the  end  of  their  next  session."     The 

18th  section  of  the  same  act  further  provides,  "  that  each 
[  *  731  ]  •collector,  &c.,  shaU  give  bond,  with  one  or  more  good  and 

sufficient  sureties,  &c.,  in  at  least  double  the  amount  of  the 
taxes  assessed  in  the  collection  district  for  which  he  may  be  appointed, 
which  bond  shall  be  payable  to  the  United  States,  with  condition  for 
the  true  and  faithful  discharge  of  the  duties  of  his  office,  according 
to  law,  and  particularly  for  the  due  collection  and  payment  of  all 
moneys  assessed  upon  such  district."  The  condition  of  this  bond 
principally  refers,  as  will  appear  on  an  inspection  of  the  act,  to  assess- 
ments of  direct  taxes.  But  the  subsequent  acts,  (act  of  the  24th  of 
July,  1813,  c.  21,  s.  14,^  and  c.  24,  s.  6,^  and  c.  25,  s.  3^  and  s.  10,  and 

'  8  Stats,  at  Large,  22.  2  lb  38.  8  lb.  41.  4  lb  42. 
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the  act  of  the  2d  of  August,  1813,  c.  39,^  a.  2  and  s.  5,  and  c.  53,2  g.  13,) 
laying  internal  duties,  contain  provisions  enlarging  the  authority  of 
the  collector ;  and  the  act  of  the  2d  of  August,  1813,  c.  56,^  expressly 
extends  the  liability  under  the  bond  to  the  due  collection  and  pay- 
ment of  all  moneys  accruing  from  the  duties  laid  by  these  acts.  So 
that  there  is  no  doubt  that,  as  to  bonds  subsequently  given,  the 
language  of  the  condition  is  to  receive  an  interpretation  which  shall 
secure  the  fidelity  of  the  collector  under  all  these  acts.  The  collector, 
whose  bond  is  in  question,  was  appointed  by  the  President,  on  the 
11th  of  November,  1813,  and,  by  the  terms  of  his  commission,  he 
was  to  hold  his  office  during  the  pleasure  of  the  President,  "  and 
until  the  end  of  the  next  session  of  the  senate  of  the  United  States, 
and  no  longer."  The  bond  in  question  was  given  by  the  collector,  and 
by  th6  defendants,  as  his  sureties,  on  the  4th  of  December, 
•  of  the  same  year ;  6md  it  follows,  in  its  terms,  the  require-  [  *  732  ] 
ments  of  the  act  of  congress.  On  the  24th  of  January,  1814, 
the  President,  with  the  advice  and  consent  of  the  senate,  reappointed 
the  party  collector,  &c. ;  and  by  his  new  commission  he  was  to  hold 
his  office  "  during  the  pleasure  of  the  President  of  the  United  States 
for  the  time  being."  No  new  bond  was  taken  under  this  commis- 
sion. Under  these  circumstances,  the  district  judge  held  that  the 
liability  of  the  sureties  ^was  strictly  confined  to  the  duties  and  obliga- 
tions created  by  the  acts  passed  antecedent  to  the  date  of  the  bond. 
And  we  are  of  opinion  that  this  is  the  true  construction  of  the  con- 
dition of  the  bond.  There  is  nothing  in  the  original  act,  under 
which  the  appointment  was  made,  which  contemplates  a  permanent 
and  continuing  liability  for  all  duties  under  all  laws  which  might  be 
subsequently  passed.  In  its  terms,  the  condition,  as  expounded  by 
the  other  parts  of  the  act,  had  a  principal  reference  to  the  assess- 
ments of  direct  taxes ;  and  it  is  extended  further  in  its  operation 
only  by  the  express  and  positive  directions  of  the  act  of  the  2d  of 
August,  1813,  c.  56,  s.  1.  To  this  extent,  therefore,  it  may  well  be 
of  force ;  but  to  go  beyond  it,  would  be  to  exceed  the  legislative 
declaration,  and  create  a  general,  where  the  act  had  fixed  a  limited, 
responsibility.  K  the  argument  on  behalf  of  the  government  were 
correct,  the  provision,  so  solicitously  placed  in  this  last  act,  was 
wholly  unnecessary ;  for  the  liability  would  expand  with  the  new 
duties  imposed  by  every  successive  act  of  the  legislature. 
But  the  act  itself  *  furnishes  no  ground  for  such  an  exposi-  [  *  733  ] 
tion ;  and  we  do  not  feel  ourselves  at  liberty  to  give  to  con- 
tracts of  this  sort  further  efficacy  than  the  laws  and  the  parties  must 
have  had  in  their  contemplation. 

^  3  Stats,  at  Large,  72.  ^^  lb.  80  «  lb.  82. 
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This  point,  however,  becomes  of  comparatively  small  importance 
in  the  cause,  if  another,  which  has  been  argued  in  this  connectioUi 
cannot  be  maintained.  We  allude  to  the  question  as  to  the  dura- 
tion and  force  of  the  original  commission  of  the  collector.  Strictly 
speaking,  this  question  does  not  arise  upon  the  present  record.  For, 
sdthough  the  court  below  decided  that,  in  point  of  law,  both  com- 
missions constituted  but  one  continuing  appointment,  the  second 
commission  operating  only  as  a  confirmation  of  the  first,  yet,  as  the 
verdict  was  found  for  the  defendants  on  another  ground,  and  no 
exception  was  taken  by  them,  it  is  not  matter  of  error  which  can  be 
assigned  upon  the  present  occasion.  But,  as  it  is  manifest  that  the 
same  question  must  arise  upon  any  subsequent  trial,  if  there  should 
be  a  reversal  of  the  judgment,  and  will  form  a  most  important  and 
perhaps  decisive  ground  of  argument;  and  as  all  the  parties  are 
desirous  of  our  opinion  on  this  point,  and  it  has  been  fully  argued 
from  its  bearing  on  the  other  points  in  the  cause,  and  might  have 
been  material,  if  our  decision  on  the  first  point  had  been  different, 
we  have  no  hesitation  in  declaring  our  opinion  that  the  decision  of 
the  court  below  was  founded  in  mistake. 

The  act  under  which  this  appointment  was.  made,  author- 
[  •  734  ]  izes  the  President,  in  the  recess  of  the  *  senate,  to  make 
appointments,  by  granting  commissions  which  shall  expire 
at  the  end  of  their  next  session.  The  first  commission  is,  as  has 
been  already  stated,  in  conformity  to  this  provision  of  the  act,  and  is, 
by  express  terms,  limited  to  continue  to  the  "  end  of  the  next  session 
of  the  senate,  and  no  longer."  It  follows,  therefore,  both  by  the 
enactment  of  law  and  the  form  of  the  grant,  that  the  first  commis- 
sion must  have  expired  of  itself  at  that  period ;  and,  as  the  next 
session  of  the  senate  ended  in  April,  1814,  that  is  the  utmost  extent 
to  which  it  could  reach.  The  bond  in  question  was  given  with  ex- 
press reference  to  this  commission;  and  its  obligatory  force  was, 
consequently,  confined  to  acts  done  while  that  commission  had  a 
legal  continuance,  and  could  not  go  beyond  it.  And  here  would 
have  been  the  natural  termination  of  the  liability.  But,  in  the  mcEui 
time,  a  new  appointment  was  made  by  the  President,  with  the  advice 
and  consent  of  the  senate ;  and  as  soon  as  that  was  accepted  by  the 
collector,  it  was  a  virtual  superseding  and  surrender  of  the  former 
commission.  The  two  commissions  cannot  be  considered  as  one 
continuing  appointment,  without  manifest  repugnancy.  The  com- 
missions are  not  only  different  in  date,  and  given  under  different 
authorities  and  sureties,  but  they  are  of  different  natures.  The  first 
is  limited  in  its  duration  to  a  specified  period ;  the  second  is  unlimited 
in  duration,  and  during  the  pleasure  of  the  President,     If  the  latter 
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operated  merely  as  a  confirmation  of  the  former,  then  it  confirmed 
its  existence  only  during  the  original  period  fixed  by  the  law. 
But  *  such  an  effect  is  not  pretended,  and  would  be  irrecon-  [  •  735  ] 
cilable  with  the  terms  and  intent  of  the  commission.  It  has 
been  suggested  that  the  practice  of  the  government  has  been  to  con- 
sider such  commissions  as  one  continuing  commission.  But  what- 
ever weight  the  practice  of  the  government  may  be  entitled  to,  in 
cases  of  doubtful  construction,  it  can  have  no  influence  to  change 
the  clear  language  of  the  law.  In  short,  if  the  nomination  to  and 
approval  by  the  senate  was  a  mere  confirmation,  and  not  equivalent 
to  a  new  appointment,  there  was  no  necessity  for  the  second  com- 
mission ;  and  yet,  the  argument  supposes  that  it  could  not  be  dis- 
pensed with  ;  for  if  no  conmiission  had  been  issued,  the  first,  by  its 
own  limitation,  would  have  expired. 

Then,  as  to  the  point  of  laches,  we  are  of  opinion  that  the  charge 
of  the  court  below,  which  supposes  that  laches  will  discharge  the 
bond,  cannot  be  maintained  as  law.  The  general  principle  is  that 
laches  is  not  imputable  to  the  government;  and  this  maxim  is 
founded,  not  in  the  notion  of  extraordinary  prerogative,  but  upon  a 
great  public  policy.  The  government  can  transact  its  business  only 
through  its  agents ;  and  its  fiscal  operations  are  so  vGurious,  and  its 
agencies  so  numerous  and  scattered,  that  the  utmost  vigilance  would 
not  save  the  public  from  the  most  serious  losses,  if  the  doctrine  of 
laches  can  be  applied  to  its  transactions.  It  would,  in  effect,  work  a 
repeal  of  all  its  securities.  On  the  other  hand,  the  mischiefs  to  the 
agents  and  their  sureties  would  be  scarcely  less  tolerable. 
For  if,  where  the  laws,  as  in  the  *  present  instance,  require  [  *  736  ] 
quarterly  accounts  and  settlements,  a  mere  omission  to 
account  is  to  be  deemed  a  breach  of  the  bond,  for  which  a  suit  must 
be  immediately  brought,  upon  the  peril  of  loss  from  imputed  laches ; 
the  collectors  and  their  sureties  would  be  oppressed  with  the  most 
expensive  and  vexatious  litigation;  and  their  whole  real  estate, 
which  by  law  is  subjected  to  a  lien,  upon  the  commencement  of  a 
suit,  would  be  perpetually  embarrassed  in  its  transfers.  This  con- 
sideration of  public  or  private  inconvenience,  is  not  to  overrule  the 
settled  principles  of  law,  but  it  is  certainly  entitled  to  great  weight, 
where  a  new  doctrine  is  to.be  promulgated.  It  is  admitted  that 
mere  laches,  unaccompanied  with  fraud,  forms  no  discharge  of  a 
contract  of  this  nature,  between  private  individuals.  Such  is  the 
clear  result  of  the  authorities.  Why,  then,  should  a  more  rigid  prin- 
ciple be  applied  to  the  government  ?  a  principle  which  is  at  war  with 
the  general  indulgence  allowed  to  its  rights,  which  are  ordinarily 
protected  firom  the  bars  arising  from  length  of  time  and  negligence  ? 
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It  is  said  that  the  laws  require  that  settlements  should  be  made  at 
short  and  stated  periods ;  and  that  the  sureties  have  a  right  to  look  to 
this  as  their  security.  But  these  provisions  of  the  law  are  created  by 
the  government  for  its  own  security  and  protection,  and  to  regulate 
the  conduct  of  its  own  officers.  They  are  merely  directory  to  such 
officers,  and  constitute  no  part  of  the  contract  with  the  surety.  The 
surety  may  place  confidence  in  the  agents  of  the  government,  and 

rely  on  their  fidelity  in  office ;  but  he  has  of  this  the  same 
[•737]  means  •of  judgment  as  the  government  itself;   and  the 

latter  does  not  undertake  to  guarantee  such  fidelity.  No 
case  has  been  cited  at  the  bar,  in  support  of  the  doctrine,  except  that 
of  The  People  v.  Jansen,  in  7  Johns.  R.  332.  In  respect  to  that 
case  it  may  be  observed  that  it  is  distinguishable  from  the  present  in 
some  of  its  leading  circumstances.  But  if  it  were  not,  we  are  not 
prepared  to  yield  to  its  authority.  It  is  encountered  by  other  authori- 
ties, which  have  been  cited  at  the  bar ;  and  the  total  silence  in  the 
English  books,  in  a  case  of  so  frequent  occurrence,  afibrds  strong 
reason  to  believe  that  it  never  has  been  supposed  that  laches  would 
be  fatal  in  the  case  of  the  government,  where  it  would  not  affect 
private ,  persons.  Without  going  more  at  large  into  this  question, 
we  are  of  opinion  that  the  mere  laches  of  the  public  officers  consti- 
tutes no  ground  of  discharge  in  the  present  case. 

The  last  ground  respects  the  manner  in  which  the  court  below 
laid  down  the  law  respecting  the  appropriation  of  payments.  In  our 
opinion,  there  is  no  error  in  the  charge  on  this  point  The  general 
doctrine  is  that  the  debtor  has  a  right,  if  he  pleases,  to  make  the 
appropriation  of  payments ;  if  he  omits  it,  the  creditor  may  make 
it ;  if  both  omit  it,  the  law  will  apply  the  payments  according  to  its 
own  notions  of  justice.  It  is  certainly  too  late  for  either  party  to 
claim  a  right  to  make  an  appropriation,  after  the  controversy  has 
arisen,  and  d  fortiori  at  the  time  of  the  trial.     In  cases  like  the 

present,  of  long  and  running  accounts,  where  debits  and 
[  •  738  ]  credits   are  perpetually  *  occurring,  and  no  balances  are 

otherwise  adjusted  than  for  the  mere  purpose  of  making 
rests,  we  are  of  opinion  that  payments  ought  to  be  applied  to  extin- 
guish the  debts  according  to  the  priority  of  time:  so  that  the  credits 
are  to  be  deemed  payments  pro  tanto  of  the  debts  antecedently  due. 
Upon  the  whole,  it  is  the  opinion  of  the  court,  that  for  the  error 
of  the  district  court,  on  the  question  of  laches,  the  judgment  ought 
to  be  reversed,  and  a  venire  facias  de  novo  awarded,  with  directions, 
also,  to  allow  the  parties  liberty  to  amend  their  pleadings. 

n  W.  184;  12  W.  64,  505;  I  P.  818;  5  P.  304  ;  14  P.  201  ;  15  P.  187;  4  H.  131 ;  7  H.  681; 

8H.83. 
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OsBORN  and  others,  Appellants,  v.  The  President,  Directors, 
AND  Company  of  the  Bank  of  the  United  States,  Respon- 
dents. 

9  W.  788. 

The  charter  of  the  Bank  of  the  United  States  confers  on  the  bank  the  right  to  sue  in  any 
circait  court  of  the  United  States.  Snch  a  suit  is  a  case  arising  under  a  law  of  the 
United  States,  within  the  meaning  of  those  words  in  the  constitution ;  consequently,  it  is 
within  the  judicial  power  of  the  United  States,  and  congress  could  confer  upon  the  circait 
courts  jurisdiction  over  it. 

It  is  not  necessary  that  the  record  in  an  equity  cause  should  contain  a  warrant  of  attorney 
to  a  duly  licensed  practitioner  to  appear  for  and  represent  a  corporation  which  is  the  com- 
plainant. 

The  answer  of  one  defendant  is  evidence  against  another,  who  comes  into  the  possession  of 
the  property  in  dispute  by  succession  from  the  former,  under  such  circumstances  as  to  be 
aflfectcd  by  his  equitable  liabilities. 

If  money  be  enjoined  in  the  hands  of  a  party  who  is  thereby  prevented  from  making  any 
nie  of  it,  interest  is  not  allowed. 

▲  court  of  equity  may  restrain,  by  injunction,  a  public  officer  of  a  State,  from  acting  under 
a  void  law  of  a  State  to  destroy  a  franchise. 

Ab  the  State  cannot  be  joined  as  a  defendant,  its  agent  may  be  sued  alone.  And  if  he  has 
specific  moneys  and  notes  wrongfully  taken,  they  may  be  ordered  to  be  returned. 

The  prohibition  to  sue  a  State,  contained  in  the  11th  amendment  of  the  constitution,  does 
not  extend  to  cases  in  which  a  State  is  not  made  a  party  on  the  record,  even  if  the  State 
has  the  entire  ultimate  interest  in  the  subject  of  the  suit. 

A  state  law,  imposing  a  tax  on  one  of  the  branches  of  the  Bank  of  the  United  States,  if 
anconstitutionaL 

Appeal  &om  the  circuit  court  of  the  United  States  for  Ohio. 

The  bill  filed  in  this  cause  was  exhibited  in  the  court  below,  at 
September  term,  1819,.  in  the  name  of  the  respondents,  and  signed 
by  solicitors  of  the  court,  praying  an  injunction  to  restrain 
Ralph  Osborn,  auditor  of  the  State  of  Ohio,  •from  proceed-  [  *  740  ] 
ing  against  the  complainants,  under  an  act  of  the  legislature 
of  that  State,  passed  February  the  8th,  1819,  entitled :  "  An  act  to 
levy  and  collect  a  tax  from  all  banks  and  individuals,  and  companies 
and  associations  of  individuals,  that  may  transact  banking  business 
in  this  State,  without  being  allowed  to  do  so  by  the  laws  thereof." 
This  act,  after  reciting  that  the  Bank  of  the  United  States  pursued 
its  operations  contrary /to  a  law  of  the  State,  enacted,  that  if,  after 
the  1st  day  of  the  following  September,  the  said  bank,  or  any  other, 
should  continue  to  transact  business  in  the  State,  it  should  be  liable 
to  an  annual  tax  of  $50,000  on  each  office  of  discount  and  deposit. 
And  that  on  the  16th  day  of  September,  the  auditor  should  charge 
3uch  tax  to  the  bank,  and  should  make  out  his  warrant,  under  his 
seal  of  office,  directed  to  any  person,  commanding  him  to  collect 
the  said  tax,  who  should  enter  the  banking-house  and  demand  the 
same,  and  if  payment  should  not  be  made,  should  levy  the  amount 
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on  the  money  or  other  goods  of  the  bank,  the  money  to  be  retained 
and  the  goods  to  be  sold,  as  if  taken  on  a  ^.  /a.  K  no  effects  should 
be  found  in  the  banking-room,  the  person  having  the  warrant  was 
authorized  to  go  into  every  room,  vault,  &c.,  and  to  open  every  chest, 
&C.,  in  search  of  what  might  satisfy  his  warrant. 

The  bill,  after  reciting  this  act,  stated  that  Ralph  Osborn  is  the 
auditor,  and  gives  out,  &c,  that  he  will  execute  the  said  act  It  was 
exhibited  in  open  court,  on  the  l^th  of  September,  and 
[  •741  ]  notice  of  the  application  having  been  given  to  the  •defend- 
ant, Osborn,  an  order  was  made,  awarding  the  injunction 
on  the  execution  of  bonds  and  security  in  the  sum  of  $100,000 ;  after 
which  a  subpoena  was  issued,  on  which  the  order  that  had  been 
made  for  the  injunction  was  indorsed  by  the  solicitors  for  the  plain- 
tiflfe ;  and  a  memorandum  that  bond  with  security  had  been  given 
by  the  plaintiffs,  was  indorsed  by  the  clerk ;  and  a  power  to  James 
M'Dowell  to  serve  the  same,  was  indorsed  by  the  marshal  It 
appeared  from  the  affidavit  of  M'Dowell  that  both  the  subpoena  and 
indorsement  were  served  on  R.  Osborn,  early  in  the  morning  of  the 
15th.  On  the  18th  of  the  same  month  of  September,  a  writ  of 
injunction  was  issued  on  the  same  bill,  which  was  served  on  R.  Os- 
born and  on  John  L,  Harper.  The  affidavit  of  M'Dowell  stated  that 
he  served  the  writ  on  Harper,  while  on  his  way  to  Columbus,  with 
the  money  and  funds  on  which  the  same  were  to  operate,  as  he 
understood ;  and  that  the  writ  was  served  on  Osborn,  before  Harper 
reached  Columbus. 

In  September,  1820,  leave  was  given  to  file  a  supplemental  and 
amended  bUl,  and  to  make  new  parties. 

The  amended  bill  charges  that,  subsequent  to  the  service  of  the 
subpoena  and  injunction,  to  wit,  on  the  17th  of  September,  1819, 
J.  L.  Harper,  who  was  employed  by  Osborn  to  collect  the  tax,  and 
well  knew  that  an  injunction  had  been  allowed,  proceeded  by  vio- 
lence to  the  office  of  the  bank  at  Chilicothe,  and  took  therefrom 
$100,000,  in  specie  and  bank  notes,  belonging  to,  or  in 
[  •742  ]  deposit  with,  the  plaintiffs.  That  this  money  •was  deliv- 
ered to  H.  M,  Curry,  who  was  then  treasurer  of  the  State, 
or  to  the  defendant,  Osborn,  both  of  whom  had  notice  of  the  illegal 
seizure,  and  paid  no  consideration  for  the  amount,  but  received  it  to 
keep  it  on  safe  deposit  That  Curry  did  keep  the  same  until  he 
delivered  it  over  to  one  S.  Sullivan,  his  successor,  as  treasurer.  That 
neither  Curry  nor  Sullivan  held  the  said  money  in  their  character  as 
treasurer,  but  as  individuals.  The  bill  prays  that  the  said  H.  1V|. 
Curry,  late  treasurer,  S.  Sullivan,  the  present  treasurer,  and  R.  Os- 
born, in  their  official  and  .private  characl^rs  and  the  said  J.  L.  Harper 
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may  be  made  defendants ;  that  they  may  make  discovery,  and  may 
be  enjoined  from  using  or  paying  away  the  coin  or  notes  taken  from 
the  bank,  may  be  decreed  to  restore  the  same,  and  may  be  enjoined 
from  proceeding  further  under  the  said  act. 

The  defendant,  Curry,  filed  his  answer,  admitting  that  the  defend- 
ant, Harper,  delivered  to  him,  about  the  20th  of  September,  1819, 
the  sum  of  $98,000,  which,  he  was  informed  and  believed,  was  a  tax 
levied  of  the  Branch  Bank  of  the  United  States.  He  passed  this 
sum  to  the  credit  of  the  State,  as  revenue;  but,  in  fact,  kept  it 
separate  from  other  moneys,  until  January  or  February,  1820,  when 
the  moneys  in  the  treasury  were  seized  upon  by  a  committee  of  the 
house  of  representatives;  soon  after  which  he  resigned  his  office, 
and  the  moneys  and  bank  notes,  in  the  bill  mentioned,  still  separate 
from  other  moneys  in  the  treasury,  came  to  the  hands  of 
S.  SuUivan,  the  *  present  treasurer,  who  gave  a  receipt  for  [  *  743  ] 
the  same. 

The  defendant,  SuUivan,  failing  to  answer,  an  attachment  for  con- 
tempt was  issued,  on  which  he  was  taken  into  custody.  He  then 
filed  his  answer  and  was  discharged. 

This  answer  denies  all  personal  knowledge  of  the  levying,  collect- 
ing and  paying  over  the  money  in  the  bill  mentioned.  It  admits 
that  he  was  appointed  treasurer,  as  successor  to  Curry,  on  the  17th 
of  February,  1820,  and  that  he  entered  the  treasury  on  the  23d,  and 
began  an  examination  of  the  funds,  among  which  he  found  the  sum 
of  ^98,000,  which  he  understood  was  the  same  that  is  charged  in  the 
bill ;  but  this  was  not  a  fact  within  his  own  knowledge.  He  gave  a 
leceipt  as  treasurer,  and  the  money  has  remained  in  his  hands  as 
treasurer,  and  not  otherwise.  The  sum  of  $98,000  remains  un- 
touchedi  out  of  respect  to  an  injunction  said  to  have  been  allowed 
by  the  circuit  court,  on  a  bill  since  dismissed.  He  admits  the  sum 
in  his  hands  to  correspond  with  the  description  in  the  bill,  so  far  as 
that  description  goes,  and  annexes  to  hiis  answer  a  description  of  the 
residue.  He  has  no  private  individual  interest  in  the  money,  and 
holds  it  only  as  state  treasurer ;  admits  notice,  from  general  report, 
and  from  the  late  treasurer,  that  the  said  sum  of  $98,000  was  levied 
as  a  tax  from  the  bank,  emd  that  the  bank  alleged  it  to  be  illegal  and 
void. 

The  cause  came  on  to  be  heard  upon  these  answers,  and  upon  the 
decrees  mn,  against  Osbom  and  Harper,  and  the  court  pro- 
nounced a  decree  •  directing  them  to  restore  to  the  bank  [  *  744  ] 
the  sum  of  $100,000,  with  interest  on  $19,830,  the  amount 
of  specie  in  the  hands  of  Sullivan.     The  cause  was  then  brought,  by 
appeal,  to  this  court. 

VOL.  VI.  22 
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Hammond  and  Wright^  for  the  appellants. 

Clay^  contra. 

[  •  804  ]  *  The  court  having  expressed  a  wish  that  the  cause  shoula 
be  reargued  upon  the  point  of  the  constitutionality  and 
ejflfect  of  the  provision  in  the  charter  of  the  bank,  which  author- 
izes it  to  sue  in  the  circuit  courts  of  the  union,  it  was  this  day 
again  argued  upon  that  point,  (in  connection  with  the  case  of  the 
Bank  of  the  United  States  v.  The  Planters'  Bank  of  Georgia,  in 
which  the  same  question  was  involved,)  by  Glay^  Webster^  and 
Sergecmty  for  the  jurisdiction,  and  by  Harper^  Brown^  and  Wright^ 
against  it 

[  •  816  ]       •  Marshall,  C.  J.,  delivered  the  opinion  of  the  court, 
and,  after  stating  the  case,  proceeded  as  follows : — 

At  the  close  of-  the  argument,  a  point  was  suggested  of  such  vital 
importance  as  to  induce  the  court  to  request  that  it  might  be  par- 
ticularly spoken  to.  That  point  is,  the  right  of  the  bcmk  to  sue  in 
the  courts  of  the  United  States.  It  has  been  argued,  and  ought  to 
be  disposed  of,  before  we  proceed  to  the  actual  exercise  of  jurisdic- 
tion, by  deciding  on  the  rights  of  the  parties. 
[  *  817  ]  •  The  appellants  contest  the  jurisdiction  of  the  court  on 
two  grounds: 

Ist.  That  the  act  of  congress  has  not  given  it. 

2d.  That,  under  the  constitution,  congress  cannot  give  it. 

1.  The  first  part  of  the  objection  depends  entirely  on  the  language 
of  the  act.^  The  words  are,  that  the  bank  shall  be  <'  made  able  and 
capable  in  law,"  ^'to  sue  and  be  sued,  plead  and  be  impleaded^ 
answer  and  be  answered,  defend  and  be  defended,  in  all  state  courts 
having  competent  jurisdiction,  and  in  any  circuit  court  of  the  United 
States." 

These  words  seem  to  the  court  to  admit  of  but  one  interpretation. 
They  Cannot  be  made  plainer  by  explanation.  They  give,  expressly, 
the  right  "  to  sue  and  be  sued,"  "  in  every  circuit  court  of  the  United 
States,"  and  it  would  be  difficult  to  substitute  other  terms  which 
would  be  more  direct  and  appropriate  for  the  purpose.  The  argu- 
ment of  the  appellants  is  founded  on  the  opinion  of  this  court  in 
The  Bank  of  the  United  States  v.  Deveaux,  5  C.  85.  In  that  case, 
it  was  decided  that  the  former  Bank  of  the  United  States  was  not 
enabled,  by  the  act  which  incorporated  it,  to  sue  in  the  federal  courts* 
The  words  of  the  3d  section  of  that  act^  are  that  the  bank  may  ''  sue 
and  be  sued,"  &c.,  "  in  courts  of  record  or  any  other  place  what* 


1  8  Stats,  at  Lai^,  266.  *  1  lb.  182. 


FEBRUARY  TERM,  1824.  266 

Osborn  v.  United  States  Bank.    9  W. 


soever."  The  court  was  of  opinion  that  these  general  words,  which 
are  usual  in  all  acts  of  incorporation,  gave  only  a  general 
capacity  to  sue,  not  a  particular  privilege  to  sue  in  the  •courts  [  *  818  ] 
of  the  United  States ;  and  this  opinion  was  strengthened  by 
the  circumstance  that  the  9th  rule  of  the  7th  section  of  the  same 
act  subjects  the  directors,  in  case  of  excess  in  contracting  debt,  to  be 
sued  in  their  private  capacity,  "  in  any  court  of  record  of  the  United 
States,  or  either  of  then\."  The  express  grant  of  jurisdiction  to  the 
federal  courts  in  this  case,  was  considered  as  having  some  influence 
on  the  constinction  of  the  general  words  of  the  3d  section,  which 
does  not  mention  those  courts.  Whether  this  decision  be  right  or 
wrong,  it  amounts  only  to  a  declaration  that  a  general  capacity  in 
the  bank  to  sue,  without  mentioning  the  courts  of  the  Union,  may 
not  give  a  right  to  sue  in  those  courts.  To  infer  from  this  that 
words  expressly  conferring  a  right  to  sue  in  those  courts  do  not 
give  the  right,  is  surely  a  conclusion  which  the  premises  do  not 
warrant 

The  act  of  incorporation,  thenj  confers  jurisdiction  on  the  circuit 
courts  of  the  United  States,  if  congress  can  confer  it 

2.  We  will  now  consider  the  constitutionality  of  the  clause  in  the  act 
of  incorporation,  which  authorizes  the  bank  to  sue  inthe  federal  courts 

In  support  of  this  clause,  it  is  said  that  the  legislative,  executive, 
and  judicial  powers  of  every  well  constructed  government  are  co- 
extensive with  each  other ;  that  is,  they  are  potentially  coextensive. 
The  executive  department  may  constitutionally  execute  every  law 
which  the  legislature  may  constitutionally  make,  and  the  judicial 
department  may  receive  from  the  legislature  the  power  of 
construing  every  such  law.  All  governments  *  which  are  [  *  819  ] 
not  extremely  defective  in  their  organization,  must  possess 
within  themselves  the  means  of  expounding  as  well  as  enforcing 
their  own  laws.  If  we  examine  the  constitution  of  the  United  States, 
we  find  that  its  framers  kept  this  great  political  principle  in  view. 
The  2d  article  vests  the  whole  executive  power  in  the  president ; 
and  the  3d  article  declares,  "  that  the  judicial  power  shall  extend  to 
all  cases  in  law  and  equity  arising  under  this  constitution,  the  laws 
of  the  United  States,  and  treaties  made,  or  which  shall  be  made, 
under  their  authority." 

This  clause  enables  the  judicial  department  to  receive  jurisdiction 
to  the  full  extent  of  the  constitution,  laws,  and  treaties  of  the  United 
States,  when  any  question  respecting  them  shall  assume  such  a  form 
that  the  judicial  power  is  capable  of  acting  on  it.  That  power  is 
capable  of  acting  only  when  the  subject  is  submitted  to  it  by  a  party 
who  asserts  his  rights  in  the  form  prescribed  by  law.     It  then  be- 
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comes  a  case,  and  the  constitution  declares  that  the  judicial  power 
shall  extend  to  all  cases  arising  under  the  constitution,  laws,  and 
treaties  of  the  United  States, 

"the  suit  of  The  Bank  of  the  United  States  v.  Osborn  and  others, 
is  a  case,  and  the  question  is,  whether  it  arises  under  a  law  of  the 
United  States  ? 

The  appellants  contend  that  it  does  not,  because  several  questions 
may  arise  in  it  which  depend  on  the  general  principles  of  the  law, 

not  on  any  act  of  congress. 
[  •  820  ]  If  this  were  sufficient  to  withdraw  a  case  from  •  the  juris- 
diction of  the  federal  courts,  almost  every  case,  although 
involving  the  construction  of  a  law,  would  be  withdrawn;  and  a 
clause  in  the  constitution  relating  to  a  subject  of  vital  importance  to 
the  government,  and  expressed  in  the  most  comprehensive  terms, 
would  be  construed  p)  mean  almost  nothing.  There  is  scarcely  any 
case,  every  part  of  which  depends  on  the  constitution,  laws,  or  trea- 
ties of  the  United  States.  The  questions  whether  the  fact  alleged 
as  the  foundation  of  the  action  be  real  or  fictitious;  whether  the 
conduct  of  the  plaintiff  has  been  such  as  to  entitie  him  to  maintain 
his  action ;  whether  his  right  is  barred ;  whether '  he  has  received 
satisfaction,  or  has  in  any  manner  released  his  claims,  are  questions, 
some  or  all  of  which  may  occur  in  almost  every  case ;  and  if  their 
existence  be  sufficient  to  arrest  the  jurisdiction  of  the  court,  words 
which  seem  intended  to  be  as  extensive  as  the  constitution,  laws,  and 
treaties  of  the  Union,  which  seem  designed  to  give  the  courts  of  the 
government  the  construction  of  all  its  acts,  so  far  as  they  affect  the 
rights  of  individuals,  would  be  reduced  to  almost  nothing. 

In  those  cases  in  which  original  jurisdiction  is  given  to  the  supreme 
court,  the  judicial  power  of  the  United  States  cannot  be  exercised  in 
its  appellate  form.  In  every  other  case  the  power  is  to  be  exercised 
in  its  original  or  appellate  form,  or  both,  as  the  wisdom  of  congress 
may  direct.  With  the  exception  of  these  cases  in  which  original 
jurisdiction  is  given  to  this  court,  there  is  none  to  which  the  judi- 
cial power  extends,  from  which  the  original  jurisdiction  of 
[  •  821  ]  the  inferior  courts  is  excluded  *  by  the  constitution.  Orig- 
inal jurisdiction,  so  far  as  the  constitution  gives  a  rule,  is 
coextensive  with  the  judicial  power.  We  find  in  the  constitution  no 
prohibition  to  its  exercise,  in  every  case  in  which  the  judicial  power 
can  be  exercised.  It  would  be  a  very  bold  construction  to  say  that 
this  power  could  be  applied  in  its  appellate  form  only,  to  the  most 
important  class  of  cases  to  which  it  is  applicable. 

The  constitution  establishes  the  supreme  court,  and  defines  its 
jurisdiction.    It  enumerates  cases  in  which  its  jurisdiction  is  original 
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and  exdnsive;  and  then  defines  that  which  is  appellate;  but  does 
not  insinuate  that,  in  any  such  case,  the  power  cannot  be  exercised 
in  its  original  form  by  courts  of  original  jurisdiction.  It  is  not  in- 
sinuated that  the  judicial  power,  in  cases  depending  on  the  character 
of  the  cause,  cannot  be  exercised  in  the  first  instance  in  the  courts  of 
the  Union,  but  must  first  be  exercised  in  the  tribunals  of  the  State  ; 
tribunals  over  which  the  government  of  the  Union  has  no  adequate 
control,  and  which  may  be  closed  to  any  claim  asserted  under  a  law 
of  the  United  States. 

We  perceive,  then,  no  grbund  on  which  the  proposition  can  be  main- 
tained, that  congress  is  incapable  of  giving  the  circuit  courts  original 
jurisdiction,  in  any  case  to  which  the  appellate  jurisdiction  extends. 

We  ask,  then,  if  it  can  be  sufficient  to  exclude  this  jurisdiction,  that 
the  case  involves  questions  depending  on  general  principles?  A 
cause  may  depend  on  several  questions  of  fact  and  law. 
Some  *  of  these  may  depend  on  the  construction  of  a  law  [  *  822  ] 
of  the  United  States;  others  on  principles  unconnected 
with  that  law.  If  it  be  a  sufficient  foundation  for  jurisdiction,  that 
the  title  or  right  set  up  by  the  party,  may  be  defeated  by  one  con- 
struction of  the  constitution  or  law  of  the  United  States,  and  sustained 
by  the  opposite  construction,  provided  the  facts  necessa!ry  to  support 
the  action  be  made  out,  then  all  the  other  questions  must  be  decided 
as  incidental  to  this,  which  gives  that  jurisdiction.  Those  other 
questions  cannot  arrest  the  proceedings.  Under  this  constructiony 
the  judicial  power  of  the  Union  extends  effectively  and  beneficially 
to  that  most  important  class  of  cases,  which  depend  on  the  character 
of  the  cause.  On  the  opposite  construction,  the  judicial  power 
never  can  be  extended  to  a  whole  case,  as  expressed  by  the  con- 
stitution, but  to  those  parts  of  cases  only  which  present  the  particulai 
question  involving  the  construction  of  the  constitution  or  the  law. 
We  say,  it  never  can  be  extended  to  the  whole  case,  because,  if  the 
circumstance  that  other  points  are  involved  in  it,  shall  disable  con- 
gress firom  authorizing  the  courts  of  the  Union  to  take  jurisdiction  of 
the  original  cause,  it  equally  disables  congress  firom  authorizing  those 
courts  to  take  jurisdiction  of  the  whole  cause,  on  an  appeal,  and  thus 
will  be  restricted  to  a  single  question  in  that  cause ;  and  words  ob- 
viously intended  to  secure  to  those  who  claim  rights  under  the  con- 
stitution, laws,  or  treaties  of  the  United  States,  a  trial  in  the  federal 
courts,  will  be  restricted  to  the  insecure  remedy  of  an  appeal 
upon  an  insulated  point,  after  it  has  *  received  that  shape  [  *  823  ] 
which  may  be  given  to  it  by  another  tribunal,  into  which 
he  is  forced  against  his  will. 

We  think,  then,  that  when  a  question  to  which  the  judicial  power 

22^ 
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of  the  Union  is  extended  by  the  constitution,  forms  an  ingredient  of 
the  original  cause,  it  is  in  the  power  of  congress  to  give  the  circuit 
courts  jurisdiction  of  that  cause,  although  other  questions  of  fact  or 
of  law  may  be  involved  in  it. 

The  case  of  the  bank  is,  we  think,  a  very  strong  case  of  this  descrip* 
tion.  The  charter  of  incorporation  not  only  creates  it,  but  gives  it 
every  faculty  which  it  possesses.  The  power  to  acquire  rights  of  any 
description,  to  transact  business  of  any  description,  to  make  con- 
tracts of  any  description,  to  sue  on  those  contracts,  is  given  and 
measured  by  its  charter,  and  that  charter  is  a  law  of  the  United 
States.  This  being  can  acquire  no  right,  make  no  contract,  bring  no 
suit,  which  is  not  authorized  by  a  law  of  the  United  States.  It  is  not 
only  itself  the  mere  creature  of  a  law,  but  all  its  actions  and  all  its 
rights  are  dependent  on  the  same  law.  Can  a  being,  thus  consti- 
tuted, have  a  case  which  does  not  arise  literally,  as  well  as  silbstan- 
tially,  under  the  law  ? 

Take  the  case  of  a  contract,  which  is  put  as  the  strongest  against 
the  bank. 

When  a  bank  sues,  the  first  question  which  presents  itself,  and 
which  lies  at  the  foundation  of  the  cause,  is,  has  this  legal  entity  a 
right  to  sue  ?  Has  it  a  right  to  come,  not  into  this  court  par- 
[  •  824  ]  ticularly,  but  into  any  court  ?  This  depends  on  a  *  law  of 
the  United  States.  The  next  question  is,  has  this  being  a 
right  to  make  this  particular  contract  ?  If  this  question  be  decided 
in  the  negative,  the  cause  is  determined  against  the  plaintiff;  and 
this  question,  too,  depends  entirely  on  a  law  of  the  United  States. 
These  are  important  questions,  and  they  exist  in  every  possible  case. 
The  right  to  sue,  if  decided  once,  is  decided  forever ;  but  the  power 
of  congress  was  exercised  antecedently  to  the  first  decision  on  that 
right,  and  if  it  was  constitutional  then,  it  cannot  cease  to  be  so,  be- 
cause the  particular  question  is  decided.  It  may  be  revived  at  the 
will  of  the  party,  and  most  probably  would  be  renewed,  were  the 
tribunal  to  be  changed.  But  the  question  respecting  the  right  to  make 
a  particular  contract,  or  to  acquire  a  particular  property,  or  to  sue  on 
account  of  a  particular  injury,  belongs  to  every  particular  case,  and 
may  be  renewed  in  every  case.  The  question  forms  an  original  in- 
gredient in  every  cause.  Whether  it  be  in  fact  relied  on  or  not,  in 
the  defence,  it  is  still  a  part  of  the  cause,  and  may  be  relied  on.  The 
right  of  the  plaintiff  to  sue,  cannot  depend  on  the  defence  which  the 
defendant  may  choose  to  set  up.  His  right  to  sue  is  anterior  to  that 
defence,  and  must  depend  on  the  state  of  things  when  the  action  is 
brought  The  questions  which  the  case  involves,  then,  must  determine 
its  character,  whether  those  questions  be  made  in  the  cause  or  not 
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The  appellants  say,  that  the  case  arises  on  the  contract ;  bat  the 
validity  of  the  contract  depends  on  a  law  of  the  United 
States,  and  the  plaintiff  is  *  compelled,  in  every  case,  to  [  *  825  ] 
show  its  validity.  The  case  arises  emphatically  under  the 
lav^.  The  act  of  congress  is  its  foundation.  The  contract  could 
never  have  been  made,  but  under  the  authority  of  that  act  The  act 
itself  is  the  first  ingredient  in  the  case,  is  its  origin,  is  that  from  which 
every  other  part  arises.  That  other  questions  may  also  arise,  as  the 
execution  of  the  contract,  or  its  performance,  cannot  change  the  case, 
or  give  it  any  other  origin  than  the  charter  of  incorporation.  The 
action  still  originates  in,  and  is  sustained  by,  that  charter. 

The  clause  giving  the  bank  a  right  to  sue  in  the  circuit  courts 
of  the  United  States,  stands  on  the  same  principle  with  the  acts 
authorizing  officers  of  the  United  States  who  sue  in  their  own  names, 
to  sue  in  the  courts  of  the  United  States.  The  postmaster-general, 
for  example,  cannot  sue  under  that  part  of  the  constitution  which 
gives  jurisdiction  to  the  federal  courts,  in  consequence  of  the  charac- 
ter of  the  party,  nor  is  he  authorized  to  sue  by  the  Judiciary  Act' 
He  comes  into  the  courts  of  the  Union  under  the  authority  of  an  act 
of  congress,  the  constitutionality  of  which  can  only  be  sustained  by 
the  admission  that  his  suit  is  a  case  arising  under  a  law  of  the  United 
States.  If  it  be  said  that  it  is  such  a  case,  because  a  law  of  the 
United  States  authorizes  the  contract,  and  authorizes  thje  suit,  the 
same  reasons  exist  with  respect  to  a  suit  brought  by  the  bank.  That, 
too,  is  such  a  case ;  because  that  suit,  too,  is  itself  authorized,  and 
is  brought  on  a  contract  authorized  by  a  law  of  the  United 
States.  It  depends  *  absolutely  on  that  law,  and  cannot  [  *  826  ] 
exist  a  moment  without  its  authority. 

If  it  be  said  that  a  suit  brought  by  the  bank  may  depend  in  fact 
altogether  on  questions  unconnected  with  any  law  of  the  United 
States,  it  is  equally  true,  with  respect  to  suits  brought  by  the  post- 
master-general. The  plea  in  bar  may  be  payment,  if  the  suit  be 
brought  on  a  bond,  or  non-assumpsU^  if  it  be  brought  on  an  open 
account,  and  no  other  question  may  arise  than  what  respects  the 
complete  discharge  of  the  demand.  Yet  the  constitutionality  of  the 
act  authorizing  the  postmaster-general  to  sue  in  the  courts  of  the 
United  States,  has  never  been  drawn  into  question.  It  is  sustained 
singly  by  an  act  of  congress,  standing  on  that  construction  of  the 
constitution  which  asserts  the  right  of  the  legislature  to  give  original 
jurisdiction  to  the  circuit  courts,  in  cases  arising  under  a  law  of  the 
United  States. 

T  le  clause 2  in  the  patent  law,  authorizing  suits  in  the  circuit  courts, 

^  1  Stats,  at  Large,  73.  '^  lb.  822. 
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stands,  we  think,  on  the  same  principle.  Such  a  suit  is  a  case  aris- 
ing under  a  law  of  the  United  States.  Yet  the  defendant  may  not, 
at  the  trial,  question  the  validity  of  the  patent,  or  make  any  point 
which  requires  the  construction  of  an  act  of  congress.  He  may  rest  his 
defence  exclusively  on  the  fact  that  he  has  not  violated  the  right  of  the 
plaintifE  That  this  fact  becomes  the  sole  question  made  in  the  cause, 
'^.annot  oust  the  jurisdiction  of  the  court,  or  establish  the  position,  that 

the  case  does  not  arise  under  a  law  of  the  United  States. 
[  *  827  ]  It  is  said  that  a  clear  distinction  exists  between  *  the 
party  and  the  cause ;  that  the  party  may  originate  under  a 
law  with  which  the  cause  has  no  connection ;  and  that  congress  may, 
with  the  same  propriety,  give  a  naturalized  citizen,  who  is  the  mere 
creature  of  a  law,  a  right  to  sue  in  the  courts  of  the  United  States, 
as  give  that  right  to  the  bank. 

This  distinction  is  not  denied  ;  and  if  the  act  of  congress  was  a 
simple  act  of  incorporation,  and  contained  nothing  more,  it  might 
be  entitled  to  great  consideration.  But  the  act  does  not  stop  with 
incorporating  the  bank.  It  proceeds  to  bestow  upon  the  being  it 
has  made,  all  the  faculties  and  capacities  which  that  being  possesses. 
Every  act  of  the  bank  grows  out  of  this  law,  and  is  tested  by  it  To 
use  the  language  of  the  constitution,  every  act  of  the  bank  arises 
out  of  this  law. 

A  naturalized  citizen  is,  indeed,  made  a  citizen  under  an  act  of 
congress,  but  the  act  does  not  proceed  to  give,  to  regulate,  or  to  pre- 
scribe his  capacities.  He  becomes  a  member  of  the  society,  possess- 
ing aU  the  rights  of  a  native  citizen,  and  standing,  in  the  view  of 
the  constitution,  on  the  footing  of  a  native.  The  constitution  does 
not  authorize  congress  to  enlarge  or  abridge  those  rights.  The  simple 
power  of  the  national  legislature  is,  to  prescribe  a  uniform  rule  of 
naturalization,  and  the  exercise  of  this  power  exhausts  it,  so  far  as 
respects  the  individual  The  constitution  then  takes  him  up,  and, 
among  other  rights,  extends  to  him  the  capacity  of  suing  in  the 
courts  of  the  United  States,  precisely  under  the  same  cir- 
[  *  828  ]  cumstances  under  which  a  native  might  sue.  He  is  *  dis- 
tinguishable in  nothing  from  a  native  citizen,  except  so  fai 
as  the  constitution  makes  the  distinction.     The  law  makes  none. 

There  is,  then,  no  resemblance  between  the  act  incorporating  the 
bank,  and  the  general  naturalization  law.^ 

Upon  the  best  consideration  we  have  been  able  to  bestow  on  this 
subject,  we  are  of  opinion  that  the  clause  in  the  act  of  incorporation, 
enabling  the  bank  to  sue  in  the  courts  of  the  United  States,  is  con- 
sistent with  the  constitution,  and  to  be  obeyed  in  all  courts. 

1  2  Stats,  at  Large,  158. 
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We  will  now  proceed  to  consider  the  merits  of  the  cause. 
The  appellants  contend  that  the  decree  of  the  circuit  court  is 
erroneous  — 

1.  Because  no  authority  is  shown  in  the  record,  from  the  bank^ 
authorizing  the  institution  or  prosecution  of  the  suit. 

2.  Because,  as  against  the  defendant,  Sullivan,  there  are  neither 
proofs  nor  admissions,  sufficient  to  sustain  the  decree. 

3.  Because,  upon  equitable  principles,  the  case  made  in  the  bill, 
does  not  warrant  a  decree  against  either  Osborn  or  Harper,  for 
the  amount  of  coin  and  notes  in  the  bill  specified  to  have  passed 
through  their  hands. 

4.  Because  the  defendants  are  decreed  to  pay  interest  upon  the 
coin^  when  it  was  not  in  the  power  of  Osborn  or  Harper,  and  was 
stayed  in  the  hands  of  Sullivan  by  injunction. 

5.  Because  the  case  made  in  the  bill  does  not  *  warrant  [  *  829  ] 
the  interference  of  a  court  of  chancery,  by  injunction. 

6.  Because,  if  any  case  is  made  in  the  bill  proper  for  the  inter- 
ference of  ,a  court  of  chancery,  it  is  against  the  State  of  Ohio,  in 
-which  case  the  circuit  court  could  not  exercise  jurisdiction. 

7.  Because  the  decree  assumes  that  the  Bank  of  the  United  States 
is  not  subject  to  the  taxing  power  of  the  State  of  Ohio,  and  decides 
that  the  law  of  Ohio,  the  execution  of  which  is  enjoined,  is  uncon- 
stitutionaL 

These  points  will  be  considered  in  the  order  in  which  they  are 
made. 

1.  It  is  admitted  that  a  corporation  can  only  appear  by  attorney, 
and  it  is  also  admitted,  that  the  attorney  must  receive  the  authority 
of  the  corporation  to  enable  him  to  represent  it.  It  is  not  admitted 
that  this  authority  must  be  under  seal.  On  the  contrary,  the  prin- 
ciple decided  in  the  cases  of  The  Bank  of  Columbia  v.  Patterson,  &C., 
7  C.  299,  is  supposed  to  apply  to  this  case,  and  to  show  that  the  seal 
may  be  dispensed  with.  It  is,  however,  unnecessary  to  pursue  this 
inquiry,  since  the  real  question  is,  whether  the  non-appearance  of  the 
power  in  the  record  be  error,  not  whether  the  power  was  insufficient 
in  itself. 

Natural  persons  may  appear  in  court,  either  by  themselves  or  by 
their  attorney.  But  no  man  has  a  right  to  appear  as  the  attorney  of 
another  without  the  authority  of  that  other.  In  ordinary  cases,  the 
authority  must  be  produced,  because  there  is,  in  the  nature  of  things, 
no  primd  facie  evidence  that  one  man  is  in  fact  the  at- 
torney of  another.  •The  case  of  an  attorney  at  law,  an  [•830] 
attorney  for  the  purpose  of  representing  another  in  court, 
and  prosecuting  or  defending  a  suit  in  his  name,  is  somewhat  diffjr- 
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ent.  The  power  must  indeed  exist,  but  its  pToduction  has  not  been 
considered  as  indispensable.  Certain  gentlemen,  first  licensed  by 
government,  are  admitted  by  order  of  court  to  stand  at  the  bar,  with 
a  general  capacity  to  represent  all  the  suitors  in  the  court.  The 
appearance  of  any  one  of  these  gentlemen  in  a  cause,  has  always  been 
received  as  evidence  of  his  authority ;  and  no  additional  evidence, 
so  far  as  we  are  informed,  has  ever  been  required.  This  practice,  we 
believe,  has  existed  from  the  first  establishment  of  our  courts,  and  no 
departure  from  it  has  been  made  in  those  of  any  State,  or  of  the 
Union. 

The  argument  supposes  some  distinction,  in  this  particular, 
between  a  natural  person  and  a  corporation ;  but  the  court  can  per- 
ceive no  reason  for  this  distinction.  A  corporation,  it  is  true,  can 
appear  only  by  attorney,  while  a  natural  person  may  appear  for  him- 
self. But  when  he  waives  this  privilege,  and  elects  to  appear  by 
attorney,  no  reason  is  perceived  why  the  same  evidence  should  not  be 
required  that  the  individual  professing  to  represent  him  has  authority 
to  do  so,  which  would  be  required  if  he  were  incapable  of  appearing 
in  person.  The  universal  and  familiar  practice,  then,  of  permitting 
gentlemen  of  the  profession  to  appear  without  producing  a  warrant 
of  attorney,  forms  a  rule,  which  is  as  applicable  in  reason  to  their 

appearance  for  a  corporation,  as  for  a  natural  person.  Were 
[  •  831  ]  it  even  otherwise,  the  practice  is  *  as  uniform  and  as  ancient, 

with  regard  to  corporations,  as  to  natural  persons.  No  case 
has  ever  occurred,  so  far  as  we  are  informed,  in  which  the  production 
of  a  warrant  of  attorney  has  been  supposed  a  necessary  preliminary 
to  the  appearance  of  a  corporation,  either  as  plaintiff  or  defendant, 
by  a  gentleman  admitted  to  the  bar  of  the  court.  The  usage,  then, 
is  as  full  authority  for  the  case  of  a  corporation,  as  of  an  individual. 
If  this  usage  ought  to  be  altered,  it  should  be  a  rule  to  operate  pros- 
pectively, not  by  the  reversal  of  a  decree  pronounced  in  conformity 
with  the  general  course  of  the  court,  in  a  case  in  which  no  doubt  of 
the  legality  of  the  appearance  had  ever  been  suggested. 

In  the  statute  of  jeofails  and  amendment,  which  respect  this  sub- 
ject, the  non-appearance  of  a  warrant  of  attorney  in  the  record,  has 
generally  been  treated  as  matter  of  form ;  and  the  32d  section  of  the 
Judiciary  Act^  may  very  well  be  construed  to  comprehend  this 
formal  defect  in  its  general  terms,  in  a  case  of  law.  No  reason  is 
perceived  why  the  courts  of  chancery  should  be  more  rigid  in  exact- 
ing the  exhibition  of  a  warrant  of  attorney  than  a  court  of  law; 
and,  since  the  practice  has,  in  fact,  been  the  same  in  both  courts,  an 
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appellate  court  ought,  we  think,  to  be  governed  in  both  by  the  same 
rule. 

2.  The  second  point  is  one  on  which  the  productiveness  of  any 
decree  in  favor  of  the  plaintif&  most  probably  depends ;  for  if  the 
claim  be  not  satisfied  with  the  money  found  in  the  posses- 
sion of  Sullivan,  it  is,  at  best,  uncertain  whether  *  a  fund,  [  *  832  ] 
cut  of  which  it  can  be  satisfied,  is  to  be  found  elsewhere. 

In  inquiring  whether  the  proofs  or  admissions  in  the  cause  be  suf- 
ficient to  charge  Sullivan,  the  court  will  look  into  the  answer  of 
Currie,  as  well  as  into  that  of  Sullivan,  In  objection  to  this  course, 
it  is  said  that  the  answer  of  one  defendant  cannot  be  read  against 
another.  This  is  generally  but  not  universally  true.  Where  one 
defendant  succeeds  to  another,  so  that  the  right  of  the  one  devolves 
on  the  other,  and  they  become  privies  in  estate,  the  rule  is  not  ad- 
mitted to  apply.  Thus,  if  an  ancestor  die,  pending  a  suit,  and  the 
proceedings  be  revived  against  his  heir,  or  if  a  suit  be  revived  against 
an  executor  or  administrator,  the  answer  of  the  deceased  person,  or 
any  other  evidence,  establishing  any  fact  against  him,  might  be  read 
also  against  the  person  who  succeeds  to  him.  So,  a  pendente  lite 
purchaner  is  bound  by  the  decree,  without  being  even  made  a  party 
to  the  suit ;  d  fortiori^  he  would,  if  made  a  party,  be  bound  by  the 
testimony  taken  against  the  vendor. 

In  this  case,  if  Currie  received  the  money  taken  out  of  the  bank, 
and  passed  it  over  to  Sullivan,  the  establishment  of  this  fact,  in  a 
suit  against  Currie,  would  seem  to  bind  his  successor,  Sullivan,  both 
as  a  privy  in  estate,  and  as  a  person  getting  possession  pendente  lite 
if  the  original  suit  had  been  instituted  against  Currie.     We  can  per- 
ceive no  difierence,  so  far  as  respects  the  answer  of  Currie,  between 
the  case  supposed  and  the  case  as  it  stands.    If  Currie,  who  was  the 
predecessor  of  Sullivan,  admits  that  he  received  the  money 
of  *  the  bank,  the  fact  seems  to  bind  all  those  coming  in  [  *  833  ] 
under  him  as  completely  as  it  binds  himself.     This,  there- 
fore, appears  to  the  court  to  be  a  case  in  which,  upon  principle,  the 
answer  of  Currie  may  be  read. 

His  answer  states  that  on  or  about  the  19th  or  20th  of  September, 
1819,  the  defendant.  Harper,  delivered  to  him,  in  coin  and  notes,  the 
sum  of  $98,000,  which  he  was  informed  and  believed  to  be  the 
money  levied  on  the  bank  as  a  tax,  in  pursuance  of  the  law  of  the 
State  of  Ohio.  After  consulting  counsel  on  the  question,  whether 
he  ought  to  retain  this  sum  within  his  individual  control,  or  pass  it 
to  the  credit  of  the  State  on  the  books  of  the  treasury,  he  adopted 
the  latter  course,  but  retained  it  carefully  in  a  trunk,  separate  from 
the  other  funds  of  the  treasury.     The  money  afterwards  came  to  the 
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hands  of  Sallivan,  the  gentleman  who  succeeded  him  as  treasurer, 
and  gave  him  a  receipt  for  all  the  money  in  the  treasury,  including 
this,  which  was  still  kept  separate  £rom  the  rest. 

We  think  no  reasonable  doubt  can  be  entertained,  but  that  the 
$98,000,  delivered  by  Harper  to  Cuirie,  were  taken  out  of  the  bank. 
Currie  understood  and  beUeved  it  to  be  the  fact  When  did  he  so 
understand  and  believe  it  ?  At  the  time  when  he  received  the  money. 
And  from  whom  did  he  derive  his  understanding  and  belief?  The 
inference  is  irresistible  that  he  derived  it  from  his  own  knowledge 
of  circumstances,  for  they  were  of  public  notoriety,  and  from  the  in- 
formation of  Harper.  In  the  necessary  course  of  things.  Harper, 
who  was  sent,  as  Currie  must  have  known,  on  this  business, 
[  *  834  ]  *  brings  with  him  to  the  treasurer  of  the  State,  a  sum  of 
money,  which,  by  the  law,  was  to  be  taken'  out  of  the  bank, 
pays  him  $98,000  thereof,  which  the  treasurer  receives  and  keeps,  as 
being  money  taken  from  the  bank,  and  so  enters  it  on  the  books  of 
the  treasury.  In  a  suit  brought  against  Mr.  Currie  for  this  money, 
by  the  State  of  Ohio,  if  he  had  failed  to  account  for  it,  could  any 
person  doubt  the  competency  of  the  testimony  to  charge  him  ?  We 
think  no  mind  could  hesitate  in  such  a  case. 

Currie,  then,  being  clearly  in  possession  of  this  money,  and  clearly 
liable  for  it,  we  are  next  to  look  into  Sullivan's  answer,  for  the  pur- 
pose of  inquiring  whether  he  admits  any  facts  which  show  him  to  be 
liable  also. 

SuUivan  denies  all  personal  knowledge  of  the  transaction ;  that  is, 
he  was  not  in  office  when  it  took  place,  and  was  not  present  when 
the  money  was  taken  out  of  the  bank,  or  when  it  was  delivered  to 
Currie.  But  when  he  entered  the  treasury  office,  he  received  this 
sum  of  $98,000,  separate  from  the  other  money  of  the  treasury,  which, 
he  understood  from  report,  and  was  informed  by  his  predecessor,  from 
whom  he  received  it,  was  the  money  taken  out  of  the  bank.  This 
sum  has  remained  untouched  ever  since,  from  respect  to  the  injunc- 
tion awarded  by  the  court 

We  ask,  if  a  rational  doubt  can  remain  on  this  subject? 

Mr.  Currie,  as  treasurer  of  the  State  of  Ohio,  receives  $98,000, 
as  being  the  amount  of  a  tax  imposed  by  the  legislature  of 
[  •  835  ]  that  State  on  *  the  Bank  of  the  United  States ;  enters  the 
same  on  the  books  of  the  treasury ;  and,  the  legality  of  the 
act  by  which  the  money  was  levied  being  questioned,  puts  it  in  a 
trunk,  and  keeps  it  apart  from  the  other  money  belonging  to  the 
public.  He  resigns  his  office,  and  is  succeeded  by  Mr.  Sullivan,  to 
whom  he  delivers  the  money,  informing  him,  at  the  same  time,  that 
it  is  the  money  raised  from  the  bank ;  and  Mr.  Sullivan  continues  to 
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keep  it  apart,  and  abstains  from  the  use  of  it,  out  of  respect  to  an  in- 
junction, forbidding  him  to  pay  it  away,  or  in  any  manner  to  dispose 
of  it     Is  it  possible  to  doubt  the  identity  of  this  money  ? 

Even  admitting  that  the  answer  of  Currie,  though  establishing  his 
liability  as  to  himself,  could  not  prove  even  that  fact  as  to  Sullivan, 
the  answer  of  Sullivan  is  itself  sufficient,  we  think,  to  charge  him. 
He  admits  that  these  098,000  were  delivered  to  him,  as  being  the 
money  which  was  taken  out  of  the  bank,  and  that  he  so  received  it; 
for,  he  says,  he  understood  this  sum  was  the  same  as  charged  in  the 
biU;  that  his  information  was  from  report,  and  from  his  predecessor; 
and  that  the  money  has  remained  untouched,  from  respect  to  the  in- 
junction. This  declaration,  then,  is  a  part  of  the  fact  The  fact,  as 
admitted  in  his  answer,  is  not  simply  that  he  received  $98,000,  but 
that  he  received  $98,000  as  being  the  money  taken  out  of  the  bank — 
the  money  to  which  the  writ  of  injunction  applied. 

In  a  common  action  between  two  private  individuals,  such  an  ad- 
mission would,  at  least,  be  sufficient  to  throw  on  the  de- 
fendant the  burden  of  *  proving  that  the  money,  which  he  [  *  836  ] 
acknowledges  himself  to  have  received  and  kept  as  the 
money  of  the  plaintiff,  was  not  that  which  it  was  declared  to  be 
on  its  delivery.  A  declaration,  accompanying  the  delivery,  and  con- 
stituting a  part  of  it,  gives  a  character  to  the  transaction,  and  is  not 
to  be  placed  on  the  same  footing  with  a  declaration  made  by  the 
same  person  at  a  different  time.  The  answer  of  Sullivan,  then,  is,  in 
the  opinion  of  the  court,  sufficient  to  show  that  these  $98,000  were 
the  specific  dollars  for  which  this  suit  was  brought  This  sum  having 
come  to  his  possession  with  full  knowledge  of  the  fact,  in  a  separate 
trunk,  unmiKed  with  money,  and  with  notice  that  an  injunction  had 
been  awarded  respecting  it,  he  would  seem  to  be  responsible  to  the  plain- 
tiff for  it,  unless  he  can  show  sufficient  matter  to  discharge  himself. 

3.  The  next  objection  is,  to  the  decree  against  Osborn  and  Harper, 
as  to  whom  the  bill  was  taken  for  confessed. 

The  bill  charges,  that  Osborn  employed  John  L.  Harper  to  collect 
the  tax,  who  proceeded  by  violence  to  enter  the  office  of  discount 
and  deposit  at  Chilicothe,  and  forcibly  took  therefrom  $100,000  in 
specie  and  bank  notes ;  and  that,  at  the  time  of  the  seizure.  Harper 
well  knew,  and  was  duly  notified,  that  an  injunction  had  been 
allowed,  which  money  was  delivered  either  to  Currie  or  Osborn. 

So  far  as  respects  Harper  and  Osborn,  these  allegations  are  to  be 
coi^idered  as  true.     If  .the  act  of  the  legislature  of  Ohio, 
and  the  official  *  character  of  Osborn,  constitute  a  defence,  [  *  837  ] 
neither  of  these  defendants  are  liable,  and  the  whole  decree 
b  erroneous ;  but  if  the  act  be  unconstitutional  and  void,  it  can  be 
VOL.  VI.  23 
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no  justification,  and  both  these  defendants  are  to  be  considered  as 
individuals  who  are  amenable  to  the  laws.  Considering  them,  fox 
the  present,  in  this  character,  the  fact,  as  made  out  in  the  bill,  is, 
that  Osborn  employed  Harper  to  do  an  illegal  act,  and  that  Harper 
has  done  that  act ;  and  that  they  are  jointly  responsible  for  it,  is 
supposed  to  be  as  well  settled  as  any  principle  of  law  whatever. 

We  think  it  unnecessary,  in  this  part  of  the  case,  to  enter  into  the 
inquiry  respecting  the  effect  of  the  injunction.  No  injunction  is 
necessary  to  attach  responsibility  on  those  who  conspire  to  do  an 
illegal  act,  which  this  is,  if  not  justified  by  the  authority  under  which 
it  was  done. 

4.  The  next  objection  is,  to  the  allowance  of  interest  on  the  coin, 
which  constituted  a  part  of  the  sum  decreed  to  the  complainants. 
Had  the  complainants,  without  the  intervention  of  a  court  of  equity, 
resorted  to  their  legal  remedy  for  the  injury  sustained,  their  right  to 
principal  and  interest  would  have  stood  on  equal  ground.  The  same 
rule  would  be  adopted  in  a  court  of  equity,  had  the  subject  been  left 
under  the  control  of  the  party  in  possession,  while  the  right  was  in 
litigation.  But  the  subject  was  not  left  under  the  control  of  the 
party.  The  court  itself  interposed,  and  forbade  the  person,  in  whose 
possession  the  property  was,  to  make   any  use  of  it.     This  order 

having  been  obeyed,  places  the  defendant  in  the  same 
[  *  838  ]  *  situation,  so  far  as  respects  interest,  as  if  the  court  had 

taken  the  money  into  its  own  custody.  The  defendant,  in 
obeying  the  mandate  of  the  court,  becomes  its  instrument,  as  entirely 
as  the  clerk  of  the  court  would  have  been,  had  the  money  been  placed 
in  his  hands.  It  does  not  appear  reasonable,  that  a  decree  which 
proceeds  upon  the  idea  that  the  injunction  of  the  court  was  valid, 
ought  to  direct  interest  to  be  paid  on  the  money  which  that  injunc- 
tion restrained  the  defendant  from  using. 

5.  The  fifth  objection  to  the  decree  is,  that  the  case  made  in  the 
bill  does  not  warrant  the  interference  of  a  court  of  chancery. 

In  examining  this  question,  it  is  proper  that  the  court  should  con- 
sider the  real  case,  and  its  actual  circumstances.  The  original  biU 
prays  for  an  injunction  against  Rcdph  Osborn,  auditor  of  the  State 
of  Ohio,  to  restrain  him  from  executing  a  law  of  that  State,  to  the 
great  oppression  and  injury  of  the  complainants,  and  to  the  destruc- 
tion of  rights  and  privileges  conferred  on  them  by  their  charter,  and 
by  the  constitution  of  the  United  States.  The  true  inquiry  is,  whether 
an  injunction  can  be  issued  to  restrain  a.  person,  who  is  a  State 
I  officer,  from  performing  any  official  act  enjoined  by  statute ;  and 
whether  a  court  of  equity  can  decree  restitution,  if  the  act  be  per- 
formed.    In  pursuing  this  inquiry,  it  must  be   assumed,  for  the 
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present,  that  the  act  is  unconstitutional,  and  famishes  no  authority 
or  protection  to  the  officer  who  is  about  to  proceed  under  it.  This 
must  be  assumed,  because,  in  the  arrangement  of  his  argu- 
ment, *  the  counsel  who  opened  the  cause  has  chosen  to  [  *  839  ] 
reserve  that  point  for  the  last,  and  to  contend  that,  though 
the  law  be  void,  no  case  is  made  out  against  the  defendants.  We 
suspend,  also,  the  consideration  of  the  question,  whether  the  interest 
of  the  State  of  Ohio,  as  disclosed  in  the  bill,  shows  a  want  of  juris- 
diction in  the  circuit  court,  which  ought  to  have  arrested  its  proceed- 
ings. That  question,  too,  is  reserved  by  the  appellants,  and  will  be 
subsequently  considered.  The  sole  inquiry,  for  the  present,  is, 
-whether,  stripping  the  case  of  these  objections,  the  plainti£&  below 
were  entitled  to  relief  in  a  court  of  equity,  against  the  defendants, 
and  to  the  protection  of  an  injunction.  The  appellants  expressly 
waive  the  extravagant  proposition,  that  a  void  act  can  afford  protec- 
tion to  the  person  who  executes  it,  and  admits  the  liability  of  the 
defendants  to  the  plaintiffs,  to  the  extent  of  the  injury  sustained,  in 
an  action  at  law.  The  question,  then,  is  reduced  to  the  single  in- 
quiry, whether  the  case  is  cognizable  in  a  court  of  equity.  If  it  is, 
the  decree  must  be  affirmed,  so  far  as  it  is  supported  by  the  evidence 
in  the  cause. 

The  appellants  allege  that  the  original  bill  contains  no  allegation 
w^hich  can  justify  the  application  for  an  injunction,  and  treat  the  dec- 
larations of  Ralph  Osborn,  the  auditor,  that  he  should  execute  the 
law,  as  the  light  and  Mvolous  threats  of  an  individual,  that  he  would 
commit  an  ordinary  trespass.  But  surely  this  is  not  the  point  of 
view  in  which  the  application  for  an  injunction  is  to  be  con- 
sidered. The  legislature  of  Ohio  had  passed  *  a  law  for  the  [  *  840  ] 
avowed  purpose  of  expelling  the  bank  from  the  State  ;  and 
had  made  it  the  duty  of  the  auditor  to  execute  it  as  a  ministerial 
officer.  He  had  declared  that  he  would  perform  this  duty.  The 
law,  if  executed,  would  unquestionably  effect  its  object,  and  would 
deprive  the  bank  of  its  chartered  privileges,  so  far  as  they  were  to  be 
exercised  in  that  State.  It  must  expel  the  bank  from  the  State ;  and 
this  is,  we  think,  a  conclusion  which  the  court  might  rightfully  draw 
from  the  law  itself.  That  the  declarations  of  the  auditor  would  be 
fulfilled  did  not  admit  of  reasonable  doubt.  It  was  to  be  expected 
that  a  person  continuing  to  hold  an  office  would  perform  a  duty 
enjoined  by  his  government,  which  was  completely  within  his  power. 
This  duty  was  to  be  repeated  until  the  bank  should  abandon  the 
exercise  of  its  chartered  rights. 

To  treat  this  as  a  common  casual  trespass,  would  be  to  disregard 
entirely  its  true  character  and  substantial  merits.     The  application 
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to  the  court  was,  to  interpose  its  writ  of  injunction  to  protect  the 
bank,  not  from  the  casual  trespass  of  an  individual,  who  might  not 
perform  the  act  he  threatened,  but  from  the  total  destruction  of  its 
franchise,  of  its  chartered  privileges,  so  far  as  respected  the  State  of 
Ohio.  It  was  morally  certain  that  the  auditor  would  proceed  to 
execute  the  law,  and  it  was  morally  certain  that  the  effect  must  be 
the  expulsion  of  the  bank  from  the  State.  An  annual  charge  of 
$100,000  would  more  than  absorb  all  the  advantages  of  the  privilege, 

and  would  consequently  annul  it. 
[  *  841  ]       *  The  appellants  admit  that  injunctions  are  often  awarded 

for  the  protection  of  parties  in  the  enjoyment  of  a  franchise ; 
but  deny  that  one  has  ever  been  granted  in  such  a  case  as  this.  But, 
although  the  precise  case  may  never  have  occurred,  if  the  same  prin- 
ciple applies,  the  same  remedy  ought  to  be  afforded.  The  interfer- 
ence of  the  court  in  4;his  class  of  cases  has  most  frequently  been  to 
restrain  a  person  from  violating  an  exclusive  privilege,  by  participating 
in  it.  But  if,  instead  of  a  continued  participation  in  the  privilege, 
the  attempt  be  to  disable  the  party  from  using  it,  is  not  the  reason 
for  the  interference  of  the  court  rather  strengthened  than  weakened  ? 
Had  the  privilege  of  the  bank  been  exclusive,  the  argument  admits 
that  any  other  person,  or  company,  might  have  been  enjoined,  ac- 
cording to  the  regular  course  of  the  court  of  chancery,  from  using 
or  exercising  the  same  business.  Why  would  such  person  or  com- 
pany have  been  enjoined?  To  prevent  a  permanent  injury  from 
being  done  to  the  party  entitled  to  the  franchise  or  privilege ;  which 
injury,  the  appellants  say,  cannot  be  estimated  in  damages.  It  re- 
quires no  argument  to  prove  that  the  injury  is  greater,  if  the  whole 
privilege  be  destroyed,  than  if  it  be  divided ;  and,  so  far  as  respects 
the  estimate  of  damages,  although  precise  accuracy  may  not  be  at- 
tained, yet  a  reasonable  calculation  may  be  made  of  the  amount  of 
the  injury,  so  as  to  satisfy  the  court  and  jury.  It  will  not  be  pre- 
tended that,  in  such  a  case,  an  action  at  law  could  not  be  maintained, 

or  that  the  materials  do  not  exist  on  which  a  verdict  might 
[  •  842  ]  be  •  found,  and  a  judgment  rendered.     But  in  this,  and 

many  other  cases  of  continuing  injuries,  as  in  the  case  of 
repeated  ejectments,  a  court  of  chancery  will  interpose.  The  injury 
done  by  denying  to  the  bank  the  exercise  of  its  franchise  in  the  State 
of  Ohio,  is  as  difficult  to  calculate  as  the  injury  done  by  participating 
in  an  exclusive  privilege.  The  single  act  of  levying  the  tax  in  the 
first  instance,  is  the  cause  of  an  action  at  law ;  but  that  affords  a 
remedy  only  for  the  single  act,  and  is  not  equal  to  the  remedy  in 
chancery,  which  prevents  its  repetition,  and  protects  the  privilege. 
The  same  conservative  principle  which  induces  the  court  to  interpose 


FEBRUARY  TERM,   1824.  269 

Osbom  V,  United  States  Bank.    9  W. 

its  authority  for  the  protection  of  exclusive  privileges,  to  prevent  the 
commission  of  waste,  even  in  some  cases  of  trespass,  and  in  many 
cases  of  destruction,  will,  we  think,  apply  to  this.  Indeed,  trespass 
is  destruction,  where  there  is  no  privity  of  estate. 

If  the  State  of  Ohio  could  have  been  made  a  party  defendant,  it 
can  sc€urcely  be  denied  that  this  would  be  a  strong  case  for  an  injunc* 
tion.  The  objection  is,  that,  as  the  real  party  cannot  be  brought 
before  the  court,  a  suit  cannot  be  sustained  against  the  agents  of 
that  party;  and  cases  have  been  cited  to  show  that  a  court  of 
chancery  will  not  make  a  decree,  unless  all  those  who  are  substan 
tially  interested  be  made  parties  to  the  suit. 

This  is  certainly  true  where  it  is  in  the  power  of  the  plaintiff  to 
make  them  parties;  but  if  the  person  who  is  the  real  principal,  the 
person  who  is  the  true  source  of  the  mischief,  by  whose 
power,  and  for  whose  advantage,  it  is  done,  be  *  himself  [  *  843  j 
above  the  law,  be  exempt  from  all  judicial  process,  it  would 
be  subversive  of  the  best  established  principles  to  say  that  the  laws 
could  not  afford  the  same  remedies  against  the  agent  employed  in 
doing  the  wrong,  which  they  would  afford  against  him,  could  his 
principal  be  joined  in  the  suit.  It  is  admitted  that  the  privilege  of 
the  principal  is  not  communicated  to  the  agent ;  for  the  appellants 
acknowledge  that  an  action  at  law  would  lie  against  the  agent,  in 
which  full  compensation  ought  to  be  made  for  the  injury.  It  being 
admitted,  then,  that  the  agent  is  not  privileged  by  his  connection  with 
his  principal,  that  he  is  responsible  for  his  own  act,  to  the  full  extent 
of  the  injury,  why  should  not  the  preventive  power  of  the  court  also 
be  applied  to  him  ?  Why  may  it  not  restrain  him  £rom  the  commis- 
sion of  a  wrong,  which  it  would  punish  him  for  committing  ?  We 
put  out  of  view  the  character  of  the  principal  as  a  sovereign  State, 
because  that  is  made  a  distinct  point,  and  consider  the  question 
singly  as  respects  the  want  of  parties.  Now,  if  the  party  before  the 
court  would  be  responsible  for  the  whole  injury,  why  may  he  not  be 
restrained  from  its  commission,  if  no  other  party  can  be  brought  be- 
fore the  court  ?  The  appellants  found  their  distinction  on  the  legal 
principle,  that  aU  trespasses  are  several  as  well  as  joint,  without  in- 
quiry into  the  validity  of  this  reason,  if  true.  We  ask,  if  it  be  true  ? 
Will  it  be  said  that  the  action  of  trespass  is  the  only  remedy  given 
for  this  injury  ?  Can  it  be  denied  that  an  action  on  the  case,  for 
money  had  and  received  to  the  plaintiff's  use,  might  be 
maintained  ?  *  We  think  it  cannot ;  and  if  such  an  action  [  *  844  ] 
might  be  maintained,  no  plausible  reason  suggests  itself  to 
us,  for  the  opinion  that  an  injunction  may  not  be  awarded  to  restrain 
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the  agent,  with  as  much  propriety  as  it  might  be  awarded  to  restrain 
the  principal,  could  the  principal  be  made  a  party. 

We  think  the  reason  for  an  injunction  is  much  stronger  in  the  ac- 
tual, than  it  would  be  in  the  supposed  case.  In  the  regular  course 
of  things,  the  agent  would  pay  over  the  money  immediately  to  his 
principal,  and  would  thus  place  it  beyond  the  reach  of  the  injured 
party,  since  his  principal  is  not  amenable  to  the  law.  The  remedy 
for  the  injury  would  be  against  the  agent  only ;  and  what  agent 
could  make  compensation  for  such  an  injury  ?  The  remedy  would 
have  nothing  real  in  it.  It  would  be  a  remedy  in  name  only,  not  in 
substance.  This  alone  would,  in  our  opinion,  be  a  sufficient  reason 
for  a  court  of  equity.  The  injury  would,  in  fact,  be  irreparable ;  and 
the  cases  are  innumerable  in  which  injunctions  are  awarded  on  this 
ground. 

But,  were  it  even  to  be  admitted  that  the  injunction,  in  the  first 
instance,  was  improperly  awarded,  and  that  the  original  bill  could 
not  be  maintained,  that  would  not,  we  think,  materially  affect  the 
case.  An  amended  and  supplemental  bill,  making  new  parties,  has 
been  filed  in  the  cause,  and  on  that  bill,  with  the  proceedings  under 
it,  the  decree  was  pronounced.     The  question  is,  whether  that  bUI, 

and  those  proceedings,  support  the  decree. 
[  •  845  ]  The  case  they  make,  is,  that  the  money  and  *  notes  of  the 
plaintiffs  in  the  circuit  court,  have  been  taken  from  them 
without  authority,  and  are  in  possession  of  one  of  the  defendants, 
who  keeps  them  separate  and  apart  from  all  other  money  and  notes. 
It  is  admitted  that  this  defendant  would  be  liable  for  the  whole 
amount  in  an  action  at  law ;  but  it  is  denied  that  he  is  liable  in  a 
court  of  equity. 

We  think  it  a  case  in  which  a  court  of  equity  ought  to  interpose, 
and  that  there  are  several  grounds  on  which  its  jurisdiction  may  be 
placed. 

One,  which  appears  to  be  ample  for  the  purpose,  is,  that  a  court 
will  always  interpose  to  prevent  the  transfer  of  a  specific  article, 
which,  if  transferred,  will  be  lost  to  the  owner.  Thus,  the  holder  of 
negotiable  securities,  indorsed  in  the  usual  manner,  if  he  has  acquired 
them  fraudulently,  will  be  enjoined  from  negotiating  them ;  because, 
if  negotiated,  the  maker  or  indorser  must  pay  them.  1  Mad.  154, 
155.  Thus,  too,  a  transfer  of  stock  will  be  restrained  in  favor  of  a 
person  having  the  real  property  in  the  article.  In  these  cases,  the 
injured  party  would  have  his  remedy  at  law ;  and  the  probability  that 
this  remedy  would  be  adequate,  is  stronger  in  the  cases  put  in  the 
books  than  in  this,  where  the  sum  is  so  greatly  beyond  the  capacity' 
of  an  ordinary  agent  to  pay.    But  it  is  the  province  of  a  court  of 
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equity,  in  such  casea,  to  arrest  the  injury,  and  prevent  the  wrong. 
The  remedy  is  more  beneficial  and  complete  than  the  law  can  give. 
The  money  of  the  bank,  if  mingled  with  the  other  money 
*  in  the  treasury,  and  put  into  circulation,  would  be  totally  [  *  846  ] 
lost  to  the  owners ;  and  the  reason  for  an  injunction  is,  at 
least,  as  strong  in  such  a  case  as  in  the  case  of  a  negotiable  note. 

6.  We  proceed  now  to  the  6th  point  made  by  the  appellants, 
which  is,  that  if  any  case  is  made  in  the  bill,  proper  for  the  interfer* 
ence  of  a  court  of  chancery,  it  is  against  the  State  of  Ohio,  in  which 
case  the  circuit  court  could  not  exercise  jurisdiction. 

The  bill  is  brought,  it  is  said,  for  the  purpose  of  protecting  the 
bank  in  the  exercise  of  a  firanchise  granted  by  a  law  of  the  United 
States,  which  firanchise  the  State  of  Ohio  asserts  a  right  to  invade, 
and  is  about  to  invade.  It  prays  the  aid  of  the  court  to  restrain  the 
ofiicers  of  the  State  firom  executing  the  law.  It  is,  then,  a  centre- 
versy  between  the  bank  and  the  State  of  Ohio.  The  interest  of  the 
State  is  direct  and  immediate,  not  consequentiaL  The  process  of 
the  court,  though  not  directed  against  the  State  by  name,  acts  directly 
npon  it,  by  restraining  its  officers.  The  process,  therefore,  is  sub- 
stantially, though  not  in  form,  against  the  State,  and  the  court  ought 
not  to  proceed  without  making  the  State  a  party.  J£  this  cannot  be 
done,  the  court  cannot  take  jurisdiction  of  the  cause. 

The  full  pressure  of  this  argument  is  felt,  and  the  difficulties  it 
presents  are  acknowledged.  The  direct  interest  of  the  State  in  the 
suit,  as  brought,  is  admitted;  and,  had  it  been  in  the  power  of  the 
bank  to  make  it  a  party,  perhaps  no  decree  ought  to  have 
been  pronoimced  in  the  cause,  until  the  *  State  was  before  [  *  847  ] 
the  court.  But  this  was  not  in  the  power  of  the  bank.  The 
eleventh  amendment  of  the  constitution  has  exempted  a  State  from 
the  suits  of  citizens  of  other  States,  or  aliens ;  and  the  very  difficult 
question  is  to  be  decided,  whether,  in  such  a  case,  the  court  may  act 
upon  the  agents  employed  by  the  State,  and  on  the  property  in  their 
hands. 

Before  we  try  this  question  by  the  constitution,  it  may  not  be  time 
misapplied,  if  we  pause  for  a  moment,  and  reflect  on  the  relative 
situation  of  the  Union  with  its  members,  should  the  objection  prevaiL 

A  denial  of  jurisdiction  forbids  all  inquiry  into  the  nature  of  the 
case.  It  applies  to  cases  perfectly  dear  in  themselves;  to  cases 
where  the  government  is  in  the  exercise  of  its  best  established  and 
most  essential  powers,  as  well  as  to  those  which  may  be  deemed 
questionable.  It  asserts  that  the  agents  of  a  State,  alleging  the 
authority  of  a  law  void  in  itself,  because  repugnant  to  the  constitu- 
!ton,  may  arrest  the  execution  of  any  law  in  the  United  State«     It 
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maintains  that,  if  a  State  shall  impose  a  fine  or  penalty  on  any  per- 
son employed  in  the  execution  of  any  law  of  the  United  States,  it 
may  levy  that  fine  or  penalty  by  a  ministerial  officer,  without  the 
sanction  even  of  its  own  courts;  and  that  the  individual,  though  he 
perceives  the  approaching  danger,  can  obtain  no  protection  firom  the 
judicial  department  of  the  government.  The  carrier  of  the  mail, 
the  collector  of  the  revenue,  the  marshal  of  a  district,  the 
[  *  848  ]  recruiting  officer,  may  all  be  inhibited,  under  ruinous  *  pen- 
alties, from  the  performance  of  their  respective  duties ;  the 
warrant  of  a  ministerial  officer  may  authorize  the  collection  of  these 
penalties,  and  the  person  thus  obstructed  in  the  performance  of  his 
duty,  may  indeed  resort  to  his  action  for  damages,  after  the  infliction 
of  the  injury,  but  cannot  avail  himself  of  the  preventive  justice  of  the 
nation  to  protect  him  in  the  perfofmance  of  his  duties.  Each  mem- 
ber of  the  Union  is  capable,  at  its  will,  of  attacking  the  nation,  of 
arresting  its  progress  at  every  step,  of  acting  vigorously  and  effectu- 
ally in  the  execution  of  its  designs,  while  the  nation  stands  naked, 
stripped  of  its  defensive  armor,  and  incapable  of  shielding  its  agent 
or  executing  its  laws,  otherwise  than  by  proceedings  which  are  to 
take  place  after  the  mischief  is  perpetrated,  and  which  must  often  be 
ineffectual,  from  the  inability  of  the  agents  to  make  compensation. 

These  are  said  to  be  extreme  cases ;  but  the  case  at  bar,  had  it 
been  put  by  way  of  illustration  in  argument,  might  have  been  termed 
an  extreme  case ;  and,  if  a  penalty  on  a  revenue  officer,  for  perform- 
ing his  duty,  be  more  obviously  wrong  than  a  penalty  on  the  bank, 
it  is  a  difference  in  degree,  not  in  principle.  Public  sentiment  would 
be  more  shocked  by  the  inffiction  of  a  penalty  on  a  public  officer  for 
the  performance  of  his  duty,  than  by  the  inffiction  of  this  penalty  on 
a  bank,  which,  while  carrying  on  the  fiscal  operations  of  the  govern- 
ment, is  also  transacting  its  own  business ;  but,  in  both  cases,  the 
officer  levying  the  penalty  acts  under  a  void  authority,  and 
[  •  849  ]  the  power  •to  restrain  him  is  denied  as  positively  in  the  one 
as  in  the  other. 

The  distinction  between  any  extreme  case,  and  that  which  has 
actually  occurred,  if,  indeed,  any  difference  of  principle  can  be  sup- 
posed to  exist  between  them,  disappears,  when  considering  the  ques- 
tion of  jurisdiction;  for,  if  the  courts  of  the  United  States  cannot 
rightfully  protect  the  agents  who  execute  every  law  authorized  by  the 
constitution,  from  the  direct  action  of  State  agents  in  the  collection 
of  penalties,  they  cannot  rightfully  protect  those  who  execute  any 
law. 

The  question,  then,  is,  whether  the  constitution  of  the  United 
States  has  provided  a  tribunal  which  can  peacefully  and  rightfully 
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protect  those  who  are  employed  in  carrying  into  execution  the  laws 
of  the  Union,  from  the  attempt*  of  a  particular  State  to  resist  the 
execution  of  those  laws. 

The  State  of  Ohio  denies  the  existence  of  this  power,  and  contends 
that  no  preventive  proceedings  whatever,  or  proceedings  against  the 
very  property  which  may  have  been  seized  by  the  agent  of  a  State, 
can  be  sustained  against  such  agent,  because  they  would  be  substan- 
tially against  the  State  itself,  in  violation  of  the  11th  amendment  of 
the  constitution. 

That  the  courts  of  the  Union  cannot  entertain  a  suit  brought 
against  a  State  by  an  alien,  or  the  citizen  of  another  State,  is  not  to 
be  controverted.  Is  a  suit,  brought  against  an  individual,  for  any 
cause  whatever,  a  suit  against  a  State,  in  the  sense  of  the  con- 
stitution ? 

•  The  11th  amendment  is  the  limitation  of  a  power  sup-  [  *  850  ] 
posed  to  be  granted  in  the  original  instrument;   and  to 
understand  accurately  the  extent  of  the  limitation,  it  seems  proper  to 
define  the  power  that  is  limited. 

The  words  of  the  constitution,  so  far  as  they  respect  this  question, 
are :  "  The  judicial  power  shall  extend  to  conkoversies  between  two 
or  more  States,  between  a  State  and  citizens  of  another  State,  and 
between  a  State  and  foreign  states,  citizens,  or  subjects." 

A  subsequent  clause  distributes  the  power  previously  granted,  and 
assigns  to  the  supreme  court  original  jurisdiction  in  those  cases  in 
which  "  a  State  shall  be  a  party." 

The  words  of  the  11th  amendment  are :  "  The  judicial  power  of  the 
United  States  shall  not  be  construed  to  extend  to  any  suit  in  law  or 
equity,  commenced  or  prosecuted  against  one  of  the  United  States, 
by  citizens  of  another  State,  or  by  citizens  or  subjects  of  a  foreign 
state." 

The  Bank  of  the  United  States  contends,  that  in  all  cases  in  which 
jurisdiction  depends  on  the  character  of  the  party,  reference  is  made 
to  the  party  on  the  record,  not  to  one  who  may  be  interested,  but  is 
not  shown  by  the  record  to  be  a  party. 

The  appellants  admit  that  the  jurisdiction  of  the  court  is  not 
ousted  by  toy  incidental  or  consequential  interest,  which  a  State 
may  have  in  the  decision  to  be  made,  but  is  to  be  considered  as  a 
party  where  the  decision  acts  directiy  and  immediately  upon  the 
State,  through  its  officers. 

*  K  this  question  were  to  be  determined  on  the  authority  [  *  851  ] 
of  English  decisions,  it  is  believed  that  no  case  can  be  ad- 
duced, where  any  person  has  been  considered  as  a  party,  who  is  not 
made  so  in  the  record.     But  the  court  wUl  not  review  those  decisionsi 
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because  it  is  thought  a  question  growing  out  of  the  constitution  of 
the  United  States,  requires  rather  •an  attentive  consideration  of  the 
words  of  that  instrument,  than  of  the  decisions  of  analogous  ques- 
tions by  the  courts  of  any  other  country. 

Do  the  provisions,  then,  of  the  American  constitution,  respecting 
controversies  to  which  a  State  may  be  a  party,  extend,  on  a  fair  con- 
struction of  that  instrument,  to  cases  in  which  the  State  is  not  a 
party  on  the  record  ? 

The  first  in  the  enumeration,  is  a  controversy  between  two  or 
more  States. 

There  are  not  many  questions  in  which  a  State  would  be  supposed 
to  take  a  deeper  or  more  immediate  interest,  than  in  those  which  decide 
on  the  extent  of  her  territory.  Yet  the  constitution,  not  considering 
the  State  as  a  party  to  such  controversies,  if  not  plaintiff  or  defend- 
ant on  the  record,  has  expressly  given  jurisdiction  in  those  between 
citizens  claiming  lands  under  grants  of  different  States.  If  each 
State,  in  consequence  of  the  influence  of  a  decision  on  her  boundary, 
had  been  considered,  by  the  framers  of  the  constitution,  as  a  party  to 
that  controversy,  the  express  grant  of  jurisdiction  would  have  been 
useless.  The  grant  of  it  certainly  proves  that  the  consti- 
[  •  852  ]  tution  *  does  not  consider  the  State  as  a  party  in  such  a 
case. 

Jurisdiction  is  expressly  granted,  in  those  cases  only  where  citizens 
of  the  same  State  claim  lands  under  grants  of  different  States.  If 
the  claimants  be  citizens  of  different  States,  the  court  takes  jurisdic^ 
tion  for  that  reason.  Still,  the  right  of  the  State  to  grant,  is  the 
essential  point  in  dispute;  and  in  that  point  the  State  is  deeply 
interested,  K  that  interest  converts  the  State  into  a  party,  there  u 
an  end  of  the  cause  ;  and  the  constitution  will  be  construed  to  forbid 
the  circuit  courts  to  take  cognizance  of  questions  to  which  it  was 
thought  necessary  expressly  to  extend  their  jurisdiction,  even  when 
the  controversy  arose  between  citizens  of  the  same  State. 

We  are  aware  that  the  application  of  these  cases  may  be  denied, 
because  the  title  of  the  State  comes  on  incidentally,  and  the  appel- 
lants admit  the  jurisdiction  of  the  courts  where  its  judgment  does 
not  act  directly  upon  the  property  or  interests  of  the  State ;  but  we 
deemed  ii  of  some  importance  to  show  that  the  framers  of  the  con- 
stitution contemplated  the  distinction  between  cases  in  which  a  State 
was  interested,  and  those  in  which  it  was  a  party,  and  made  no  pro- 
vision for  a  case  of  interest,  without  being  a  party  on  the  record. 

In  cases  where  a  State  is  a  party  on  the  record,  the  questiotj 
of  jurisdiction  is  decided  by  inspection.  If  jurisdiction  depend, 
not  on  this  plain  fact,  but  on  the  interest  of  the  State,  what  mle 
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has  the  constitution  given,  by  which  this  interest  •is  to  be  [  •SSS  ] 
measured  ?  If  no  rule  be  given,  is  it  to  be  settled  by  the 
court  ?  If  so,  the  curious  anomaly  is  presented,  of  a  court  examin- 
ing the  whole  testimony  of  a  cause,  inquiring  into,  and  deciding  on, 
the  extent  of  a  State's  interest,  without  having  a  right  to  exercise 
any  jurisdiction  in  the  case.  Can  this  inquiry  be  made  without  the 
exercise  of  jurisdiction  ? 

The  next  in  the  enumeration,  is  a  controversy  between  a  State 
and  the  citizens  of  another  State. 

Can  this  case  arise  if  the  State  be  not  a  party  on  the  record  ?  If 
it  can,  the  question  recurs,  what  degree  of  interest  shall  be  sufficient 
to  change  the  parties,  and  arrest  the  proceedings  against  the  indi- 
vidual ?  Controversies  respecting  boundary  have  lately  existed  be- 
tween Virginia  and  Tennessee,  between  Kentucky  and  Tennessee, 
and  now  exist  between  New  York  and  New  Jersey.  Suppose,  while 
such  a  controversy  is  pending,  the  collecting  officer  of  one  State 
should  seize  property  for  taxes  belonging  to  a  man  who  supposes 
himself  to  reside  in  the  other  State,  and  who  seeks  redress  in  the 
federal  court  of  that  State  in  which  the  officer  resides.  The  interest 
of  the  State  is  obvious.  Yet  it  is  admitted  that  in  such  a  case  the 
action  would  lie,  because  the  officer  might  be  treated  as  a  trespasser, 
and  the  verdict  and  judgment  against  him  would  not  act  directly  on 
the  property  of  the  State.  That  it  would  not  so  act,  may,  perhaps, 
depend  on  circumstances.  The  officer  may  retain  the  amount  of  the 
taxes  in  his  hands,  and,  on  the  proceedings  of  the  State  against 
him,  may  plead  in  bar  the  judgment  of  a  court  of  compe- 
tent *  jurisdiction.  If  this  plea  ought  to  be  sustained,  and  [  *854  ] 
it  is  far  from  being  certain  that  it  ought  not,  the  judgment 
so  pleaded  would  have  acted  directly  on  the  revenue  of  the  State,  in 
the  hands  of  its  officer.  And  yet  the  argument  admits  that  the 
action  in  such  a  case  would  be  sustained.  But  suppose,  in  such  a 
case,  the  party  conceiving  himself  to  be  injured,  instead  of  bringing 
an  action  sounding  in  damages,  should  sue  for  the  specific  thing, 
while  yet  in  possession  of  the  seizing  officer.  It  being  admitted,  in 
argument,  that  the  action  sounding  in  damages  would  lie,  we  are 
unable  to  perceive  the  line  of  distinction  between  that  and  the  action 
of  detinue.  Yet  the  latter  action  would  claim  the  specific  article 
seized  for  the  tax,  and  would  obtain  it,  should  the  seizure  be  deemed 
onlawfuL 

It  would  be  tedious  to  pursue  this  part  of  the  inquiry  further,  and 
it  would  be  useless,  because  every  person  will  perceive  that  the  same 
reasoning  is  applicable  to  all  the  other  enumerated  controversies  to 
which  a  State  may  be  a  party.     The  principle  may  be  illustrated  bj 
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a  reference  to  those  other  controversies  where  jurisdiction  depends  on 
the  party.  But,  before  we  review  them,  we  will  notice  one  where 
the  nature  of  the  controversy  is,  in  some  degree,  blended  with  the 
character  of  the  party. 

If  a  suit  be  brought  against  a  foreign  minister,  the  supreme  court 
alone  has  original  jurisdiction,  and  this  is  shown  on  the  record.  But, 
suppose  a  suit  to  be  brought  which  affects  the  interest  of  a 
[  *  855  ]  foreign  minister,  or  by  which  the  person  of  his  secretary,  •or 
of  his  servant,  is  arrested.  The  minister  does  not,  by  the 
mere  arrest  of  his  secretary,  or  his  servant,  become  a  party  to  this 
suit,  but  the  actual  defendant  pleads  to  the  jurisdiction  of  the  court, 
and  asserts  his  privilege.  If  the  suit  affects  a  foreign  minister,  it 
must  be  dismissed,  not  because  he  is  a  party  to  it,  but  because  it 
affects  him.  The  language  of  the  constitution  in  the  two  cases  is 
different.  This  court  can  take  cognizance  of  all  cases  "affecting" 
foreign  ministers ;  and,  therefore,  jurisdiction  does  not  depend  on  the 
party  named  in  the  record.  But  this  language  changes,  when  the 
enumeration  proceeds  to  States.  Why  this  change  ?  The  answer 
is  obvious.  In  the  case  of  foreign  ministers,  it  was  intended,  for 
reasons  which  all  comprehend,  to  give  the  national  courts  jurisdiction 
over  all  cases  by  which  they  were  in  any  manner  affected.  In  the 
case  of  States,  whose  immediate  or  remote  interests  were  mixed  up 
with  a  multitude  of  cases,  and  who  might  be  affected  in  an  almost 
infinite  variety  of  ways,  it  was  intended  to  give  jurisdiction  in  those 
cases  only  to  which  they  were  actual  parties. 

In  proceeding  with  the  cases  in  which  jurisdiction  depends  on  the 
character  of  the  party,  the  first  in  the  enumeration  is,  "  controversies 
to  which  the  United  States  shaU  be  a  party." 

Does  this  provision  extend  to  the  cases  where  the  United  States 
are  not  named  in  the  record,  but  claim,  and  are  actually  entitled  to, 
the  whole  subject  in  controversy  ? 

Let  us  examine  this  question. 
[  •  856  ]  Suits  brought  by  the  postmaster-general  are  *  for  money 
due  to  the  United  States.  The  nominal  plaintiff  has  no 
interest  in  the  controversy,  and  the  United  States  are  the  only  real 
party.  Yet,  these  suits  could  not  be  instituted  in  the  courts  of  the 
Union,  under  that  clause  which  gives  jurisdiction  in  all  cases  to 
which  the  United  States  are  a  party ;  and  it  was  found  necessary  to 
give  the  court  jurisdiction  over  them,  as  being  cases  arising  under  a 
law  of  the  United  States. 

The  judicial  power  of  the  Union  is  also  extended  to  controversies 
between  citizens  of  different  States ;  and  it  has  been  decided  that 
the  character  of  the  parties  must  be  shown  on  the  record.     Does  this 
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provision  depend  on  the  character  of  those  whose  interest  is  litigated, 
or  of  those  who  are  parties  on  the  record  ?  In  a  suit,  for  example, 
brought  by  or  against  an  executor,  the  creditors  or  legatees  of  his 
testator  are  the  persons  really  concerned  in  interest ;  but  it  has  never 
been  suspected  that  if  the  executor  be  a  resident  of  another  State, 
the  jurisdiction  of  the  federal  courts  could  be  ousted  by  the  fact  that 
the  creditors  or  legatees  were  citizens  of  the  same  State  with  the 
opposite  party.  The  universally  received  construction  in  this  case 
is,  that  jurisdiction  is  neither  given  nor  ousted  by  the  relative  situa- 
tion of  the  parties  concerned  in  interest,  but  by  the  relative  situation 
of  the  parties  named  on  the  record.  Why  is  this  construction  uni- 
versal ?  No  case  can  be  imagined,  in  which  the  existence  of  an  in- 
terest out  of  the  party  on  the  record  is  more  unequivocal  than  in  that 
which  has  been  just  stated.  Why,  then,  is  it  universally 
admitted  that  this  interest  in  *  no  manner  affects  the  juris-  [  *  857  ] 
diction  of  the  court  ?  The  plain  and  obvious  answer  is, 
because  the  jurisdiction  of  the  court  depends,  not  upon  this  interest, 
but  upon  the  actual  party  on  the  record. 

Were  a  State  to  be  the  sole  legatee,  it  will  not,  we  presume,  be 
alleged  that  the  jurisdiction  of  the  court,  in  a  suit  against  the  ex- 
ecutor, would  be  more  affected  by  this  fact,  than  by  the  fact  that  any 
other  person,  not  suable  in  the  courts  of  the  Union,  was  the  sole 
legatee.  Yet,  in  such  a  case,  the  court  would  decide  directly  and 
immediately  on  the  interest  of  the  State. 

This  principle  might  be  further  illustrated  by  showing  that  juris- 
diction, where  it  depends  on  the  character  of  the  party,  is  never  con- 
ferred in  consequence  of  the  existence  of  an  interest  in  a  party  not 
named ;  and  by  showing  that,  under  the  distributive  clause  of  the 
2d  section  of  the  3d  article,  the  supreme  court  could  never  take 
original  jurisdiction,  in  consequence  of  an  interest  in  a  party  not 
named  in  the  record. 

But  the  principle  seems  too  well  established  to  require  that  more 
time  should  be  devoted  to  it  It  may,  we  think,  be  laid  down  as  a 
rule  which  admits  of  no  exception,  that,  in  all  cases  where  jurisdic- 
tion depends  on  the  party,  it  is  the  party  named  in  the  record.  Con- 
sequently, the  11th  amendment,  which  restrains  the  jurisdiction 
granted  by  the  constitution  over  suits  against  States,  is,  of  necessity, 
limited  to  those  suits  in  which  a  State  is  a  party  on  the  record.  The 
amendment  has  its  full  effect,  if  the  constitution  be  con- 
strued as  it  •  would  have  been  construed,  had  the  jurisdic-  [  *  858  J 
tion  of  the  court  never  been  extended  to  suits  brought 
against  a  State,  by  the  citizens  of  another  State,  or  by  aliens. 

The  State  not  being  a  party  on  the  record,  and  the  cour^  ha^^ing 
VOL.  VI.  24 
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jurisdiction  over  those  who  are  parties  on  the  record,  the  true  ques« 
tion  is,  not  one  of  jurisdiction,  but  whether,  in  the  exercise  of  ita 
jurisdiction,  the  court  ought  to  make  a  decree  against  the  defend- 
ants ;  whether  they  are  to  be  considered  as  having  a  real  interest,  or 
as  being  only  nominal  parties. 

In  pursuing  the  arrangement  which  the  appellants  have  made  for 
the  argument  of  the  cause,  this  question  has  already  been  considered. 
The  responsibility  of  the  officers  of  the  State  for  the  money  taken 
out  of  the  bank,  was  admitted,  and  it  was  acknowledged  that  this 
responsibility  might  be  enforced  by  the  proper  action.  The  objection 
is,  to  its  being  enforced  against  the  specific  article  taken,  and  by  the 
decree  of  this  courts  But  it  has  been  shown,  we  think,  that  an 
action  of  detinue  might  be  maintained  for  that  article,  if  the  bank 
had  possessed  the  means  of  describing  it,  and  that  the  interest  of  the 
State  would  not  have  been  an  obstacle  to  the  suit  of  the  bank  against 
the  individual  in  possession  of  it.  The  judgment  in  such  a  suit  might 
have  been  enforced,  had  the  article  been  found  in  possession  of  the 
individual  defendant.  It  has  been  shown  that  the  danger  of  its 
being  parted  with,  of  its  being  lost  to  the  plaintiff,  and  the  necessity 
of  a  discovery,  justified  the  application  to  a  court  of  equity. 
[  *  859  ]  It  was  in  a  *  court  of  equity  alone  that  the  relief  would  be 
real,  substantial,  and  effective.  The  parties  must  certainly 
have  a  real  interest  in  the  case,  since  their  personal  responsibility  is 
acknowledged,  and,  if  denied,  could  be  demonstrated. 

It  was  proper,  then,  to  make  a  decree  against  the  defendants  in  the 
circuit  court,  if  the  law  of  the  State  of  Ohio  be  repugnant  to  the 
constitution,  or  to  a  law  of  the  United  States  made  in  pursuance 
thereof,  so  as  to  furnish  no  authority  to  those  who  took,  or  to  those 
who  received,  the  money  for  which  this  suit  was  instituted. 

7.  Is  that  law  unconstitutional  ? 

This  point  was  argued  with  great  ability,  and  decided  by  thia 
court,  after  mature  and  deliberate  consideration,  in  the  case  of 
M'CuUoch  V.  The  State  of  Maryland,  4  W.  316.  A  revision  of  that 
opinion  has  been  requested ;  and  many  considerations  combine  to 
induce  a  review  of  it. 

The  foundation  of  the  argument  in  favor  of  the  right  of  a  State 
to  tax  the  bank,  is  laid  in  the  supposed  character  of  that  institution. 
The  argument  supposes  the  corporation  to  have  been  originated  for 
the  management  of  an  individual  concern,  to  be  founded  upon  con- 
tract between  individuals,  having  private  trade  and  private  profit  for 
its  great  end  and  principal  object. 

If  these  premises  were  true,  the  conclusion  drawn  firom  them 
would  be  inevitable.     This  mere  private  corporation,  engaged  in  its 
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own  business,  with  its  own  views,  would  certainly  be  subject  to  the 
taxing  power  of  the  State,  as  any  individual  would  be ; 
and  the  casual  circumstance  of  its  being  *  employed  by  the  [  *  860  ] 
government  in  the  transaction  of  its  fiscal  affairs,  would 
no  more  exempt  its  private  business  from  the  operation  of  that 
power,  than  it  would  exempt  the  private  business  of  any  individual 
employed  in  the  same  manner.  But  the  premises  are  not  true.  The 
bank  is  not  considered  as  a  private  corporation,  whose  principal  ob- 
ject is  individual  trade  and  individual  profit ;  but  as  a  public  corpora- 
tion, created  for  public  and  national  purposes.  That  the  mere 
business  of  banking  is,  in  its  own  nature,  a  private  business,  and 
may  be  carried  on  by  individuals  or  companies  having  no  political 
connection  with  the  government,  is  admitted ;  but  the  bank  is  not  such 
an  individual  or  company.  It  was  not  created  for  its  own  sake,  or 
for  private  purposes.  It  has  never  been  supposed  that  congress  could 
create  such  a  corporation.  The  whole  opinion  of  the  court,  in  the 
case  of  M'CuDoch  v.  The  State  of  Maryland,  4  W.  316,  is  founded 
on,  and  sustained  by,  the  idea  that  the  bank  is  an  instrument  which 
is  "  necessary  and  proper  for  carrying  into  effect  the  powers  vested  in 
the  government  of  the  United  States."  It  is  not  an  instrument 
which  the  government  found  ready  made,  and  has  supposed  to  be 
adapted  to  its  purposes ;  but  one  which  was  created  in  the  form  in 
which  it  now  appears,  for  national  purposes  only.  It  is,  undoubtedly, 
capable  of  transacting  private  as  well  as  public  business.  While  it 
is  the  great  instrument  by  which  the  fiscal  operations  of  the  govern- 
ment are  effected,  it  is  also  trading  with  individuals  for  its  own  ad- 
vantage. The  appellants  endeavor  to  distinguish  between 
this  trade  and  its  *  agency  for  the  public,  between  its  bank-  [  *  861  ] 
ing  operations  and  those  qualities  which  it  possesses  in 
common  with  every  corporation,  such  as  individuality,  immortality, 
&c  While  they  seem  to  admit  the  right  to  preserve  this  corporate 
existence,  they  deny  the  right  to  protect  it  in  its  trade  and  business. 

If  there  be  any  thing  in  this  distinction,  it  would  tend  to  show 
that  so  much  of  the  act  as  incorporates  the  bank  is  constitutional, 
but  so  much  of  it  as  authorizes  its  banking  operations  is  unconstitu- 
tionaL  Congress  can  make  the  inanimate  body,  and  employ  the 
machine  as  a  depository  of,  and  vehicle  for,  the  conveyance  of  the 
treasure  of  the  nation,  if  it  be  capable  of  being  so  employed,  but 
cannot  breathe  into  it  the  vital  spirit  which  alone  can  bring  it  into 
useful  existence. 

Let  this  distinction  be  considered. 

Why  is  it  that  congress  can  incorporate  or  create  a  bank?  This 
question  was  answered  in  the  case  of  M'Culloch  v.  The  State  of 
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Maryland.  It  is  an  instrument  which  is  '^  necessary  and  proper  "  for 
carrying  on  the  fiscal  operations  of  government  Can  this  instru- 
ment, on  any  rational  calculation,  effect  its  object,  unless  it  be  en- 
dowed with  that  faculty  of  lending  and  dealing  in  money,  which  is 
conferred  by  its  charter  ?  K  it  can,  if  it  be  as  competent  to  the  pur- 
poses of  government  without,  as  with  this  faculty,  there  will  be 
much  difficulty  m  sustaining  that  essential  part  of  the  charter.  If  it 
cannot,  then  this  faculty  is  necessary  to  the  legitimate  operations  of 
government,  and  was  constitutionally  and  rightfully  en- 
[  •  862  ]  grafted  on  the  institution.  It  is,  in  that  view  of  the  *  sub- 
ject, the  vital  part  of  the  corporation ;  it  is  its  soul ;  and 
the  right  to  preserve  it  originates  in  the  same  principle  with  the  right 
to  preserve  the  skeleton  or  body  which  it  animates.  The  distinction 
between  destroying  what  is  denominated  the  corporate  franchise,  and 
destroying  its  vivifying  principle,  is  precisely  as  incapable  of  being 
maintained,  as  a  distinction  between  the  right  to  sentence  a  human 
being  to  death,  and  a  right  to  sentence  him  to  a  total  privation  of  sus- 
tenance during  life.  Deprive  a  bank  of  its  trade  and  business,  which 
is  its  sustenance,  and  its  immortality,  if  it  have  that  property,  will 
be  a  very  useless  attribute. 

This  distinction,  then,  has  no  real  existence.  To  tax  its  faculties, 
its  trade,  and  occupation,  is  to  tax  the  bank  itself?  To  destroy  or 
preserve  the  one,  is  to  destroy  or  preserve  the  other. 

It  is  urged  that  congress  has  not,  by  this  act  of  incorporation, 
created  the  faculty  of  trading  in  money ;  that  it  had  anterior  exist- 
ence, and  may  be  carried  on  by  a  private  individual  or  company,  as 
well  as  by  a  corporation.  As  this  profession  or  business  may  be 
taxed,  regulated,  or  restrained,  when  conducted  by  an  individual,  it 
may  likewise  be  taxed,  regulated,  or  restrained,  when  conducted  by 
a  corporation. 

The  general  correctness  of  these  propositions  need  not  be  contro- 
verted. Their  particular  application  to  the  question  before  the  court, 
is  alone  to  be  considered.  We  do  not  maintain  that  the  corporate 
character  of  the  bank  exempts  its  operations  from  the  action  of  state 
authority.  If  an  individual  were  to  be  endowed  with  the 
[  *  863  ]  same  faculties,  *  for  the  same  purposes,  he  would  be  equally 
protected  in  the  exercise  of  those  faculties.  The  operations 
of  the  bank  are  believed  not  only  to  yield  the  compensation  for  its 
services  to  the  government,  but  to  be  essential  to  the  performance  of 
those  services.  Those  operations  give  its  value  to  the  currency  in 
which  all  the  transactions  of  the  government  are  conducted.  They 
are,  therefore,  inseparably  connected  with  those  transactions.  They 
enable  the  bank  to  render  those  services  to  the  nation  for  which  it 
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was  created,  and  are,  therefore,  of  the  very  essence  of  its  character, 
as  national  instruments.  The  business  of  the  bank  constitutes  its 
capacity  to  perform  its  functions,  as  a  machine  for  the  money  trans- 
actions of  the  government  Its  corporate  character  is  merely  an 
incident,  which  enables  it  to  transact  that  business  more  beneficially. 

Were  the  Secretary  of  the  Treasury  to  be  authorized  by  law  to 
appoint  agencies  throughout  the  Union  to  perform  the  public  func* 
tions  of  the  bank,  and  to  be  endowed  with  its  faculties  as  a  neces- 
sary auxiliary  to  those  functions,  the  operations  of  those  agents 
would  be  as  exempt  from  the  control  of  the  States  as  the  bank,  and 
not  more  so.  If,  instead  of  the  Secretary  of  the  Treasury,  a  distinct 
office  were  to  be  created  for  the  purpose,  filled  by  a  person  who 
should  receive,  as  a  compensation  for  his  time,  labor,  and  expense, 
the  profits  of  the  banking  business,  instead  of  other  emoluments  to 
be  drawn  firom  the  treasury,  which  banking  business  was  essential  to 
the  operations  of  the  government,  would  each  State  in  the 
Union  possess  a  right  to  *  control  these  operations  ?  The  [  *  864  ] 
question  on  which  this  right  would  depend  must  always  be, 
are  these  faculties  so  essential  to  the  fiscal  operations  of  the  govern- 
ment as  to  authorize  congress  to  confer  them  ?  Let  this  be  admit- 
ted, and  the  question,  does  the  right  to  preserve  them  exist  ?  must 
always  be  answered  in  the  affirmative. 

Congress  was  of  opinion  that  these  faculties  were  necessary  to 
enable  the  bank  to  perform  the  services  which  are  exacted  from  it, 
and  for  which  it  was  created.  This  was  certainly  a  question  proper 
for  the  consideration  of  the  national  legislature.  But,  were  it  now 
to  undergo  revision,  who  would  have  the  hardihood  to  say  that 
without  the  employment  of  a  banking  capital,  those  services  could 
be  performed?  That  the  exercise  of  these  faculties  greatly  facili- 
tates the  fiscal  operations  of  the  government,  is  too  obvious  for  con- 
troversy; and  who  will  venture  to  affirm  that  the  suppression  of 
them  would  not  materially  affect  those  operations,  and  essentially 
impair,  if  not  totally  destroy,  the  utility  of  the  machine  to  the  gov- 
ernment? The  currency  which  it  circulates  by  means  of  its  trade 
witli  individuals,  is  believed  to  make  it  a  more  fit  instrument  for  the 
purposes  of  government,  than  it  could  otherwise  be ;  and,  if  this  be 
true,  the  capacity  to  carry  on  this  trade,  is  a  faculty  indispensable  to 
the  character  and  objects  of  the  institution. 

The  appellants  admit,  that  if  this  faculty  be  necessary  to  make 
the  bank  a  fit  instrument  for  the  purposes  of  the  government,  con- 
gress possesses  the  same  power  to  protect  the  machine  in 
•this,  as  in  its  direct  fiscal  operations ;  but  they  deny  that  [  *  865  ] 
it  19  necessary  to  those  purposes,  and  insist  that  it  is  granted 

24* 


282  SUPREME   COURT  OF   THE   UNITED   STATES. 

Osborn  v.  United  States  Bank.    9  W. 

solely  for  the  benefit  of  the  members  of  the  corporation.  Were  this 
proposition  to  be  admitted,  all  the  consequences  which  are  drawn 
from  it  might  follow.  But  it  is  not  admitted.  The  court  has 
already  stated  its  conviction,  that  without  this  capacity  to  trade 
with  individuals,  the  bank  would  be  a  very  defective  instrumenti 
when  considered  with  a  single  view  to  its  fitness  for  the  purposes  of 
government.     On  this  point  the  whole  argument  rests. 

It  is  contended,  that,  admitting  congress  to  possess  the  power, 
this  exemption  ought  to  have  been  expressly  asserted  in  the  act  of 
incorporation ;  and,  not  being  expressed,  ought  not  to  be  implied  by 
the  court 

It  is  not  unusual  for  a  legislative  act  to  involve  consequences 
which  are  not  expressed.  An  officer,  for  example,  is  ordered  to 
arrest  an  individual  It  is  not  necessary,  nor  is  it  usual,  to  say  that 
he  shall  not  be  punished  for  obeying  this  order.  His  security  is 
implied  in  the  order  itself.  It  is  no  unusual  thing  for  an  act  of  con- 
gress to  imply,  without  expressing,  this  very  exemption  firom  state 
control,  which  is  said  to  be  so  objectionable  in  this  instance.  The 
collectors  of  the  revenue,  the  carriers  of  the  mail,  the  mint  establish- 
ment, and  all  those  institutions  which  are  public  in  iheir  nature,  are 
examples  in  point.  It  has  never  been  doubted  that  aU  who  are 
employed  in  them  are  protected  while  in  the  line  of  duty ;  and  yet 
this  protection  is  not  expressed  in  any  act  of  congress.  It 
[  *  866  ]  is  incidental  *  to,  and  is  implied  in,  the  several  acts  by 
which  these  institutions  are  created,  and  is  secured  to  the 
individuals  employed  in  them,  by  the  judicial  power  alone ;  that  is» 
the  judicial  power  is  the  instrument  employed  by  the  government  in 
administering  this  security. 

That  department  has  no  will,  in  any  case.  If  the  sound  construc- 
tion of  the  act  be,  that  it  exempts  the  trade  of  the  bank,  as  being 
essential  to  the  character  of  a  machine  necessary  to  the  fiscal  opera- 
tions of  the  government,  firom  the  control  of  the  States,  courts  are  as 
much  bound  to  give  it  that  construction,  as  if  the  exemption  had 
been  established  in  express  terms.  Judicial  power,  as  contradistin- 
guished from  the  power  of  the  laws,  has  no  existence.  Ck)urts  are 
the  mere  instruments  of  the  law,  and  can  will  nothing.  When  they 
are  said  to  exercise  a  discretion,  it  is  a  mere  legal  discretion,  a  dis- 
cretion to  be  exercised  in  discerning  the  course  prescribed  by  law ; 
and,  when  that  is  discerned,  it  is  the  duty  of  the  court  to  follow  it 
Judicial  power  is  never  exercised  for  the  purpose  of  giving  efiect  to 
the  will  of  the  judge ;  always  for  the  purpose  of  giving  efiect  to 
the  will  of  the  legislature;  or,  in  other  words,  to  the  will  of  the 
law. 
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The  appellants  rely  greatly  on  the  distinction  between  the  bank 
and  the  public  institutions,  such  as  the  mint  or  the  post-office.  The 
agents  in  those  offices  are,  it  is  said,  officers  of  government,  and  are 
excluded  from  a  seat  in  congress.  Not  so  the  directors  of  the  bank. 
The  connection  of  the  government  with  the  bank,  is  likened  to  that 
with  contractors. 

It  will  not  be  contended  that  the  directors,  or  *  other  [  *  867  ] 
officers  of  the  bank,  are  officers  of  government.  But  it  is 
contended,  that,  were  their  resemblance  to  contractors  more  perfect 
than  it  is,  the  right  of  the  State  to  control  its  operations,  if  those 
operations  be  necessary  to  its  character,  as  a  machine  employed  by 
the  government,  cannot  be  maintained.  Can  a  contractor  for  sup- 
plying a  military  post  with  provisions,  be  restrained  from  making 
purchases  within  any  State,  or  £rom  transporting  the  provisions 
to  the  place  at  which  the  troops  were  stationed  ?  Or  could  he  be 
fined  or  taxed  for  doing  so  ?  We  have  not  yet  heard  these  ques* 
tions  answered  in  the  affirmative.  It  is  true  that  the  property  of  the 
contractor  may  be  taxed,  as  the  property  of  other  citizens ;  and  so 
may  the  local  property  of  the  bank.  But  we  do  not  admitithat  the 
act  of  purchasing,  or  of  conveying  the  articles  purchased,  can  be 
under  state  control 

K  the  trade  of  the  bank  be  essential  to  its  character,  as  a  machine 
for  the  fiscal  operations  of  the  government,  that  trade  must  be  as 
exempt  firom  state  control  as  the  actual  conveyance  of  the  public 
money.  Indeed,  a  tax  bears  upon  the  whole  machine ;  as  well  upon 
the  faculty  of  collecting  and  transmitting  the  money  of  the  nation, 
as  on  that  of  discounting  the  notes  of  individuals.  No  distinction 
is  taken  between  them. 

Considering  the  capacity  of  carrying  on  the  trade  of  banking,  as 
an  important  feature  in  the  character  of  this  corporation,  which  was 
necessary,  to  make  it  a  fit  instrument  for  the  objects  for  which  it  was 
created,  the  court  adheres  to  its  decision  in  the  case  of 
M'Culloch  against  the  State  •of  Maryland,  4  W.  316,  and  [  *  868  ] 
is  of  opinion  that  the  act  of  the  State  of  Ohio,  which  is 
certainly  much  more  objectionable  than  that  of  the  State  of  Mary- 
land, is  repugnant  to  a  law  of  the  United  States,  made  in  pursuance 
of  the  constitution,  and,  therefore,  void.  The  counsel  for  the  appel- 
lants are  too  intelligent,  and  have  too  much  self-respect,  to  pretend 
that  a  void  act  can  afford  any  protection  to  the  officers  who  execute 
it.     They  expressly  admit  that  it  cannot. 

It  being  then  show)i,  we  think  conclusively,  that  the  defendants 
could  derive  neither  authority  nor  protection  from  the  act  which  they 
executed,  and  that  this  suit  is  not  against  the  State  of  Ohio  within 
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the  view  of  the  constitution,  the  State  being  no  party  on  the  record, 
the  only  real  question  in  the  cause  is,  whether  the  record  contains 
sufficient  matter  to  justify  the  court  in  pronouncing  a  decree  against 
the  defendants  ?  That  this  question  is  attended  with  great  difficulty, 
has  not  been  concealed  or  denied.  But  when  we  reflect  that  the 
defendants,  Osborn  and  Harper,  are  incontestably  liable  for  the  full 
amount  of  the  money  taken  out  of  the  bank ;  that  the  defendant, 
Currie,  is  also,  responsible  for  the  sum  received  by  him,  it  having 
come  to  his  hands  with  full  knowledge  of  the  unlawful  means  by 
which  it  was  acquired ;  that  the  defendant,  Sullivan,  is  also  respon- 
sible for  the  sum  specifically  delivered  to  him,  with  notice  that  it  was 
the  property  of  the  bank,  unless  the  form  of  having  made  an  entry 
on  the  books  of  the  treasury  can  countervail  the  fact ;  that  it  was,  in 

truth,  kept  untouched  in  a  trunk  by  itself  as  a  deposit,  to 
[  •  869  ]  await  *  the  event  of  the  pending  suit  respecting  it;  we  may 

lay  it  down  as  a  proposition,  safely  to  be  affirmed,  that  all 
the  defendants  in  the  cause  were  liable  in  an  action  at  law  for  the 
amount  of  this  decree.  If  the  original  injunction  was  properly 
awarded,tfor  the  reasons  stated  in  the  preceding  part  of  this  opinion, 
the  money,  having  reached  the  hands  of  all  those  to  whom  it  after- 
wards came  with  notice  of  that  injunction,  might  be  pursued,  so  long 
as  it  remained  a  distinct  deposit,  neither  mixed  with  the  money  of 
the  treasury,  nor  put  into  circulation.  Were  it  to  be  admitted  that 
the  original  injunction  was  not  properly  awarded,  still,  the  amended 
and  supplemental  bill,  which  bfings  before  the  court  all  the  parties 
who  had  been  concerned  in  the  transaction,  was  filed  after  the  cause 
of  action  had  completely  accrued.  The  money  of  the  bank  had  been 
taken,  without  authority,  by  some  of  the  defendants,  and  was  de- 
tained by  the  only  person  who  was  not  an  original  wrong-doer,  in  a 
specific  form ;  so  that  detinue  might  have  been  maintained  for  it, 
had  it  been  in  the  power  of  the  bank  to  prove  the  facts  which  are 
necessary  to  establish  the  identity  of  the  property  sued  for.  Under 
such  circumstances,  we  think,  a  court  of  equity  may  afford  its  aid, 
on  the  ground  that  a  discovery  is  necessary,  and  also  on  the  same 
principle  that  an'  injunction  issues  to  restrain  a  person  who  has 
fraudulently  obtained  possession  of  negotiable  notes,  from  putting 
them  into  circulation ;  or  a  person  having  the  apparent  ownership  of 

stock  really  belonging  to  another,  from  transferring  it  The 
^  *  870  ]  suit,  then,  might  be  as  well  sustained  in  a  *  court  of  equity 

as  in  a  court  of  law,  and  the  objection  that  the  interests  of 
the  State  are  committed  to  subordinate  agents,  if  true,  is  the  unavoid- 
able consequence  of  exemption  from  being  sued  —  of  sovereignty. 
The  interests  of  the   United  States  are  sometimes  committed  to 
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sabordinate  agents.  It  was  the  case  in  Hoyt  v.  Gelston,  3  W.  246, 
in  the  case  of  The  Appollon,  9  W.  362,  and  in  the  case  of  Dod- 
dridge's Lessee  v.  Thompson  and  Wright,  9  W.  469,  and  in  many 
others.  An  independent  foreign  sovereign  cannot  be  sued,  and  does 
not  appear  in  court  But  a  friend  of  the  court  comes  in,  and,  by 
suggestion,  gives  it  to  understand,  that  his  interests  are  involved  in 
the  controversy.  The  interests  of  the  sovereign,  in  such  a  case,  and 
in  every  other  where  he  chooses  to  assert  them  under  the  name  of 
the  real  party  to  the  cause,  are  as  well  defended  as  if  he  were  a 
party  to  the  record.  But  his  pretensions,  where  they  are  not  well 
founded,  cannot  arrest  the  right  of  a  party  having  a  right  to  the 
thing  for  which  he  sues.  Where  the  right  is  in  the  plaintiff,  and  the 
possession  in  the  defendant,  the  inquiry  cannot  be  stopped  by  the 
mere  assertion  of  title  in  a  sovereign^  The  coturt  must  proceed  to 
investigate  the  assertion,  and  examine  the  title.  In  the  case  at  bar, 
the  tribunal  established  by  the  constitution,  for  the  purpose  of  decid- 
ing, ultimately,  in  all  cases  of  this  description,  had  solemnly  deter- 
mined, that  a  state  law  imposing  a  tax  on  the  Bank  of  the  United 
States,  was  unconstitutional  and  void,  before  the  wrong  was  com- 
mitted for  which  this  suit  was  brought 

We  think,  then,  that  there  is  no  error  in  the  *  decree  of  [  *  871  ] 
the  circuit  court  for  the  district  of  Ohio,  so  far  as  it  directs 
restitution  of  the  specific  sum  of  (98,000,  which  was  taken  out  of 
the  bank  unlawfully,  and  was  in  the  possession  of  the  defendant, 
Samuel  SuUivan,  when  the  injunction  was  awarded,  in  September, 
1820,  to  restrain  him  from  paying  it  away,  or  in  any  manner  using 
it;  and  so  far  as  it  directs  the  payment  of  the  remaining  sum  of 
f  2,000,  by  the  defendants,  Ralph  Osbom  and  John  L.  Harper ;  but 
that  the  same  is  erroneous,  so  far  as  respects  the  interest  on  the  coin, 
part  of  the  said  (98,000,  it  being  the  opinion  of  this  court,  that, 
while  the  parties  were  restrained  by  the  authority  of  the  circuit  court 
from  using  it,  they  ought  not  to  be  charged  with  interest  The 
decree  of  the  circuit  court  for  the  district  of  Ohio  is  affirmed,  as  to 
the  said  sums  of  $98,000,  and  f  2,000;  and  reversed,  as  to  the 
residue. 

Johnson,  J.  The  argument  in  this  cause  presents  three  questions : 
1.  Has  congress  granted  to  the  Bank  of  the  United  Staters,  an 
unlimited  right  of  suing  in  the  courts  of  the  United  States?  2.  Could 
congress  constitutionally  grant  such  a  right  ?  and  3.  Has  the  power 
of  the  court  been  legally  and  constitutionally  exercised  in  this  suit  ? 

I  have  very  little  doubt  that  the  public  mind  will  be  easily  recon- 
ciled to  the  decision  of  the  court  here  rendered ;  for,  whether  neoea- 
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saxy  or  unnecessary  originaUy,  a  state  of  things  has  now 
[•872]  grown  up,  in  some  of  the  States,  which  renders  all  •the 
protection  necessary  that  the  general  government  can  give 
to  this  bank.  The  policy  of  the  decision  is  obvious,  that  is,  if  the 
bank  is  to  be  sustained ;  and  few  will  bestow  upon  its  legal  correct- 
ness the  reflection  that  is  necessary  to  test  it  by  the  constitution  and 
laws  under  which  it  is  rendered. 

The  Bank  of  the  United  States  is  now  identified  with  the  admin- 
istration of  the  national  government.  It  is  an  immense  machine, 
economically  and  beneficially  applied  to  the  fiscal  transactions  of  the 
nation.  Attempts  have  been  made  to  dispense  with  it,  and  they  have 
failed ;  serious  and  very  weighty  doubts  have  been  entertained  of  its 
constitutionality,  but  they  have  been  abandoned ;  and  it  is  now  be- 
come the  functionary  that  collects,  the  depository  that  holds,  the 
vehicle  that  transports,  the  guard  that  protects,  and  the  agent  that 
distributes  and  pays  away,  the  millions  that  pass  annually  through 
the  national  treasury ;  and  all  this,  not  only  without  expense  to  the 
government,  but  after  paying  a  large  bonus,  and  sustaining  actual 
annual  losses  to  a  large  amount;  furnishing  the  only  possible  means 
of  embodying  the  most  ample  security  for  so  immense  a  charge. 

Had  its  effects,  however,  and  the  views  of  its  firamers,  been  con- 
fined exclusively  to  its  fiscal  uses,  it  is  more  than  probable  that  this 
suit,  and  the  laws  in  which  it  originated,  would  never  have  had 
existence.  But  it  is  well  known  that  with  that  object  was  combined 
another,  of  a  very  general  and  not  less  important  character. 

The  expiration  of  the  charter  of  the  former  bank,  led  to 
[  •  873  ]  state  creations  of  banks ;  each  new  bank  *  increased  the 
facilities  of  creating  others;  and  the  necessities  of  the 
general  government,  both  to  make  use  of  the  state  banks  for  their 
deposits,  and  to  borrow  largely  of  all  who  would  lend  to  them,  pro- 
duced that  rage  for  multiplying  banks,  which,  aided  by  the  emolu- 
ments derived  to  the  States  in  their  creation,  and  the  many  individual 
incentives  which  they  developed,  soon  inundated  the  country  with  a 
new  description  of  bills  of  credit,  against  which  it  was  obvious  that 
the  provisions  of  the  constitution  opposed  no  adequate  inhibition. 

A  specie-paying  bank,  with  an  overwhelming  capital,  and  the 
whole  aid  of  the  government  deposits,  presented  the  only  resource  to 
which  the  government  could  resort,  to  restore  that  power  over  the 
currency  of  the  country,  which  the  framers  of  the  constitution  evi- 
dently intended  to  give  to  congress  alone.  But  this  necessarily  in- 
volved a  restraint  upon  individual  cupidity,  and  the  exercise  of 
state  power ;  and,  in  the  nature  of  things,  it  was  hardly  possible 
for  the  mighty  effort  necessary  to  put  down  an  evil  spread  so  wide, 
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and  arrived  to  such  maturity,  to  be  made  without  embodying  against 
it  an  immense  moneyed  combination^  which  could  not  fail  of  making 
its  influence  to  be  felt,  wherever  its  daimances  could  reach,  or  its 
industry  and  wealth  be  brought  to  operate. 

I  believe  that  the  good  sense  of  a  people,  who  know  that  they 
govern  themselves,  and  feel  that  they  have  no  interests  distinct  from 
those  of  their  government,  would  readily  concede  to  the  bank, 
thus  circumstanced,  some,  if  not  all  the  rights  here  *  con-  [  *  874  ] 
tended  for.  But  I  cannot  persuade  myself  that  they  have 
been  conceded  in  the  extent  which  this  decision  affirms.  Whatever 
might  be  proper  to  be  done  by  an  amendment  of  the  constitution, 
this  court  is  only  at  present  expounding  its  existing  provisions. 

In  the  present  instance,  I  cannot  persuade  myself  that  the  consti- 
tution sanctions  the  vesting  of  the  right  of  action  in  this  bank,  in 
cases  in  which  the  privilege  is  exclusively  personal,  or  in  any  case, 
merely  on  the  ground  that  a  question  might  possibly  be  raised  in  it 
involving  the  constitution  or  constitutionality  of  a  law  of  the  United 
States. 

When  laws  were  heretofore  passed  for  raising  a  revenue  by  a  duty 
on  stamped  paper,  the  tax  was  quietly  acquiesced  in,  notwithstanding 
it  intrenched  so  closely  on  the  unquestionable  power  of  the  States 
over  the  law  of  contracts ;  but  had  the  same  law  which  declared  void 
contracts  not  written  upon  stamped  paper,  declared  that  every  per- 
son holding  such  paper  should  be  entitled  to  bring  his  action  <'  in  any 
circuit  court"  of  the  United  States,  it  is  confidently  believed  that 
there  could  have  been  but  one  opinion  on  the  constitutionality  of 
such  a  provision.  The  whole  jurisdiction  over  contracts  might  thus 
have  been  taken  from  the  state  courts,  and  conferred  upon  those  of 
the  United  States.  Nor  would  the  evil  have  rested  there ;  by  a  simi- 
lar exercise  of  power,  imposing  a  stamp  on  deeds  generally,  jurisdic- 
tion over  the  territory  of  the  State,  whoever  might  be  parties,  even 
between  citizens  of  the  same  State  — jurisdiction  of  suits 
instituted  for  the  recovery  of  legacies  'or  distributive  por-  [  'STS  ) 
tions  of  intestates'  estates  — jurisdiction,  in  fact,  over  almost 
every  possible  case,  might  be  transferred  to  the  courts  of  the  United 
States.  Wills  may  be  required  to  be  executed  on  stamped  paper; 
taxes  may  be,  and  have  been,  imposed  upon  legacies  and  distribu* 
tions ;  and,  in  all  such  cases,  there  is  not  only  a  possibility,  but  a 
probability,  that  a  question  may  arise,  involving  the  constitutionality, 
construction,  &c.,  of  a  law  of  the  United  States.  If  the  circumstance 
that  the  questions  which  the  case  involves  are  to  determine  its  char- 
acter, whether  those  questions  be  made  in  the  case  or  not,  then  every 
case  here  alluded  to  may  as  well  be  transfeired  to  the  jurisdiction  of 
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the  United  States,  as  those  to  which  this  bank  is  a  party.  But  still 
further,  as  was  jutitly  insisted  in  argument,  there  is  not  a  tract  of  land 
in  the  United  States,  acquired  under  laws  of  the  United  States, 
whatever  be  the  number  of  mesne  transfers  that  it  may  have  under- 
gone, over  which  the  jurisdiction  of  the  courts  of  the  United  States 
might  not  be  extended  by  congress,  upon  the  very  principle  on  which 
the  right  of  suit  in  this  bank  is  here  maintained.  Nor  is  the  case  of 
the  alien,  put  in  argument,  at  all  inapplicable.  The  one  acquires  its 
character  of  individual  property,  as  the  other  does  his  political  exist- 
ence, under  a  law  of  the  United  States ;  and  there  is  not  a  suit  which 
may  be  instituted  to  recover  the  one,  nor  an  action  of  ejectment  to 
be  brought  by  the  other,  in  which  a  right  acquired  under  a  law  of 

the  United  States,  does  not  lie  as  essentially  at  the  basis  of 
I  *  876  ]  the  right  of  action,  as  in  the  suits  brought  by  this  bank.    *It 

is  no  answer  to  the  argument  to  say  that  the  law  of  the 
United  States  is  but  ancillary  to  the  constitution,  as  to  the  alien ; 
for  the  constitution  could  do  nothing  for  him  without  the  law ;  and, 
whether  the  question  be  upon  law  or  constitution,  still,  if  the  possi- 
bility of  its  arising  be  a  sufficient  circumstance  to  bring  it  within  the 
jurisdiction  of  the  United  States  courts,  that  possibility  exists  with 
regard  to  every  suit  affected  by  alien  disabilities ;  to  real  actions  in 
time  of  peace  —  to  all  actions  in  time  of  war. 

I  cannot  persuade  myself,  then,  that,  with  these  palpable  conse- 
quences in  view,  congress  ever  could  have  intended  to  vest  in  the 
Bank  of  the  United  States  the  right  of  suit  to  the  extent  here  claimed. 
And,  notwithstanding  the  confidence  with  which  this  point  has  been 
argued,  an  examination  of  the  terms  of  the  act,  and  a  consideration 
of  them  with  a  view  to  the  context,  will  be  found  to  leave  it  by  no 
means  a  clear  case  that  such  is  the  legal  meaning  of  the  act  of  incor- 
poration. To  be  sure,  if  the  act  had  simply  and  substantively  given 
the  right  "  to  sue  and  be  sued  in  the  circuit  courts  of  the  United 
States,"  there  could  have  been  no  question  made  upon  the  construe* 
tion  of  those  words.  But  such  is  not  the  fact  The  words  are,  not 
that  the  bank  shall  be  made  able  and  capable  in  law,  to  sue,  &;c.,  but 
that  it  shall,  <'  by  a  certain  name,"  be  made  able  and  capable  in  law 
to  do  the  various  acts  therein  enumerated.     And  these  words,  under 

the  force  of  which  this  suit  is  instituted,  are  found  in  the 
[  •  877  ]  ordinary  incorporating  clause  of  this  act,  a  clause  *  which  is 

well  understood  to  be,  and  which  this  court,  in  the  case  of 
Deveaux,  has  recognized  to  be,  little  more  than  the  mere  common 
place  or  formula  of  such  an  act  The  name  of  a  corporation  is  the 
symbol  of  its  personal  existence ;  a  misnomer  there  is  fatal  to  a  suit, 
(and  still  more  fatal  as  to  other  transactions.)     By  the  incorporating 
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clause,  a  name  is  given  it,  and,  with  that  name,  a  place  among 
created  beings ;  then  usually  follows  an  enumeration  of  the  ordinary 
acts  in  which  it  may  personate  a  natural  man ;  and  among  those 
acts,  the  right  to  sue  and  be  sued,  of  which  the  court,  in  Deveaux's 
case,  5  C-  85,  very  correctly  remarks,  that  it  is  "  a  power  which,  if  not 
incident  to  a  corporation,  is  conferred  by  every  incorporating  act,  and 
is  not  understood  to  enlarge  the  jurisdiction  of  any  particular  court, 
but  to  give  a  capacity  to  the  corporation  to  appear  as  a  corporation  in 
any  court  which  would  by  law  have  cognizance  of  the  cause  if  brought 
by  individuals."  With  this  qualification,  the  clause  in  question  will 
be  construed  as  an  enumeration  of  incidents,  instead  of  a  string  of 
enactments ;  and  such  a  construction  is  strongly  countenanced  by 
the  concluding  sentence  of  the  section ;  fof,  after  running  through 
the  whole  routine  of  powers,  most  of  which  are  unquestionably  in- 
ddental,  and  needed  no  enactment  to  vest  them,  it  concludes  thus : 
'^And  generally  to  do  and  execute  all  and  singular  the  acts,  matters, 
and  things,  which  to  them  it  shall  and  may  appertain  to  do."  And,  in 
going  over  the  act,  it  will  be  found  that  whenever  it  is  contemplated 
to  vest  a  power  not  incidental,  it  is  done  by  a  specific  pro- 
vision, made  *  the  subject  of  a  distinct  clause  ;  such  is  that  [  *  878  ] 
power  to  transact  the  business  of  the  loan-office  of  the 
United  States.  And,  indeed,  there  is  one  section  of  the  act  which 
sirikingly  exhibits  the  light  in  which  the  law-makers  considered  the 
incorporating  clause.  I  mean  the  tetith ;  which,  notwithstanding 
that  the  same  clause  in  the  7th  section,  which  is  supposed  to  confer 
this  sweeping  power  to  sue,  confers  also,  in  terms  equally  comprehen- 
sive, the  power  to  make  laws  for  the  institution,  and  ^^to  do  and 
execute  all  and  singular  the  matters  and  things  which  to  them  it  shall 
and  may  appertain  to  do,"  contains  an  enactment  in  the  following 
words :  ''  That  they  shall  have  power  to  appoint  such  officers,  clerks, 
and  servants  under  them,  for  executing  the  business  of  the  corporation, 
and  to  allow  them  such  compensation  for  their  services  respectively, 
as  shall  be  reasonable ;  and  shall  be  capable  of  exercising  such  other 
powers  and  authorities  for  the  well-governing  and  ordering  the  offi- 
cers of  the  said  corporation,  as  shall  be  prescribed  by  the  laws,  regu- 
lations, and  ordinances  of  the  same ;"  a  section  which  would  have 
been  altogether  unnecessary,  had  the  7th  section  been  considered  as 
enacting,  instead  of  enumerating  and  limiting.  I  consider  the  incor- 
porating clause,  then,  not  as  purporting  the  absolute  investment  of 
any  power,  but  as  the  usual  and  formal  declaration  of  the  extent 
to  which  this  artificial  should  personate  the  natural  person,  in  the 
transactions  incident  to  ordinary  life,  or  to  the  peculiar  objects  of 
its  creation;  and,  theref(»e,  not  vesting  the  right  to  sue  in  the 
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[  •  879  ]  courts  of  the  United  •  States,  but  only  the  right  of  person- 
ating the  natural  man  in  the  courts  of  the  United  States,  as 
it  might,  upon  general  principles,  in  any  other  courts  of  competent 
jurisdiction.  And  this,  I  say,  is  consonant  to  the  decision  in  De- 
veaux's  case,  5  C.  61,  and  sustained  by  abundant  evidence  on  the 
face  of  the  act  itself.  Indeed,  any  other  view  of  the  effect  of  the 
section  converts  some  of  its  provisions  into  absolute  nonsense. 

It  has  been  argued,  and  I  have  no  objection  to  admit,  that  the 
phraseology  of  this  act  has  been  varied  from  that  incorporating  the 
former  bank,  with  a  view  to  meet  the  decision  in  Deveaux's  case* 
But  it  is  perfectly  obvious  that  in  the  prosecution  of  that  design,  the 
purport  of  Deveaux's  case  has  been  misapprehended.  The  court 
there  decide  that  the  jurisdiction  of  the  United  States  depended,  1. 
On  the  character  of  the  cause.  2.  On  the  character  of  the  parties ; 
that  the  Judiciary  Act  confined  the  jurisdiction  of  the  circuit  courts 
to  the  second  class  of  cases,  and  the  Incorporating  Act  contained  no 
words  that  purported  to  carry  it  further.  Whether  the  legislative 
power  of  the  United  States  could  extend  it  as  far  as  is  here  insisted 
on,  or  what  words  would  be  adequate  to  that  purpose,  the  case 
neither  called  on  the  court  to  decide,  nor  has  it  proposed  to  decide.  If 
any  thing  is  to  be  inferred  from  that  decision  on  those  points,  it  is 
unfavorable  to  the  sufficiency  of  the  words  inserted  in  the  present 
act.  For  the  argument  of  the  court  intimates  that  where  the  legis- 
lature propose  to  give  jurisdiction  to  the  courts  of  the 
[  •  880  ]  United  States,  they  do  *  it  by  a  separate  provision,  as  in  the 
case  of  the  action  of  debt  for  exceeding  the  sum  authorized 
to  be  loaned.  And  on  the  words  of  the  incorporating  section  it 
makes  this  remark :  ^'  That  it  is  not  understood  to  enlarge  the  juris- 
diction of  any  particular  court ;  but  to  give  a  capacity  to  the  corpo- 
ration to  appear  as  a  corporation  in  any  court,  which  would  by  law 
have  cognizance  of  the  cause,  if  brought  by  individuals.  If  jurisdic- 
tion is  given  by  this  clause  to  the  federal  courts,  it  is  equally  given 
to  all  courts  having  original  jurisdiction,  and  for  aU  sums,  however 
small  they  be."  Now,  the  difference  of  phraseology  between  the  for- 
mer act  and  the  present,  in  the  clause  in  question,  is  this :  the  former 
has  these  words :  <'  may  sue  and  be  sued,  &c.,  in  courts  of  record,  or 
any  other  place  whatsoever ; "  the  present  act  has  substituted  th^ 
words :  '^  In  all  state  courts  having  competent  jurisdiction,  and  in  any^' 
circuit  court  of  the  United  States."  Now,  the  defect  here  could  not 
have  been  the  want  of  adequate  words,  had  the  intent  appeared  to 
have  been  to  enlarge  the  jurisdiction  of  any  particular  court  For, 
if  the  circuit  courts  were  courts  of  record,  the  right  of  suit  given  was 
as  full  as  any  other  words  could  have  made  it.     But,  as  the  court,  in 
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its  own  words,  assigns  the  ground  of  its  decision,  the  clause  could 
not  have  been  intended  to  enlarge  the  jurisdiction  of  the  state  courts, 
and,  therefore,  could  not  have  been  intended  to  enlarge  that  of  the 
federal  courts,  much  less  to  have  extended  it  to  the  smallest  sum 
possible.  Therefore  it  concludes  that  the  clause  is  one  of 
mere  enumeration,  containing,  *  as  it  expresses  it,  "  the  [  *  881  ] 
powers  which,  if  not  incident  to  a  corporation,  are  conferred 
by  every  incorporating  act,  and  are  not  understood  to  enlarge/'  &;c. 
If,  then,  this  variation  had  in  view  the  object  which  is  attributed  to 
it,  the  words  intended  to  answer  that  object  have  been  inserted  so 
unhappily  as  to  neutralize  its  influence ;  but  I  think  it  much  more 
consistent  with  the  respect  due  to  the  draftsman,  who  was  known  to 
have  been  an  able  lawyer,  to  believe  that,  with  such  an  object  in 
view,  he  would  have  pursued  a  much  more  plain  and  obvious  course, 
and  given  it  a  distinct  and  unequivocal  section  to  itself,  or  at  least 
have  worded  it  with  more  marked  attention.  This  opinion  is  fur- 
Uier  supported  by  considering  the  absurdities  that  a  contrary  opinion 
would  lead  to. 

A  literal  translation  of  the  words  in  question  is  impossible. 
Nothing  but  inconsistences  present  themselves  if  we  attempt  to  apply 
it  without  a  reference  to  the  laws  and  constitution  of  the  United 
States,  forming  together  the  judicial  system  of  the  Unioik  The 
words  are,  "  may  sue  and  be  sued,  &c.,  in  any  state  court  having 
competent  jurisdiction,  and  in  any  circuit  court  of  the  United  States." 
But  why  should  one  member  of  the  passage  be  entitled  to  an  enact- 
ing effect,  and  not  the  residue  ?  Yet,  who  will  impute  to  the  legis- 
lature or  the  draftsman  an  intention  to  vest  a  jurisdiction  by  these 
words  in  a  state  court  ?  I  do  not  speak  of  the  positive  effect ;  since 
die  failure  of  one  enactment,  because  of  a  want  either  of 
power  to  give  or  capacity  to  receive,  will  not  control  •the  [  *  882  ] 
effect  as  to  any  other  enactment  I  speak  of  the  intent  or 
understanding  of  the  law -maker ;  who  must  have  used  these  words, 
as  applicable  to  the  state  courts,  in  an  enacting  sense,  if  we  suppose 
him  to  have  used  them  in  that  sense  as  to  the  courts  of  the  United 
States.  Yet  I  should  be  very  unwilling  to  impute  to  him,  or  to  the 
legislature  of  the  country,  ignorance  of  the  fact  that  such  an  enact- 
ment, if  it  W2LS  one,  could  not  give  a  right  to  sue  in  the  state  courts, 
if  the  light  did  not  exist  vri^thout  it.  Or,  in  fact,  that  such  enactment 
was  altogether  unnecessary,  if  the  legislative  power,  which  must  give 
effect  to  such  an  enactment,  was  adequate  to  constitute  effectually 
this  body  corporate. 

But  why  should  this  supposed  enactment  go  still  further,  and  con- 
fer the  capacity  to  be  sued,  as  well  as  to  sue,  either  in  the  courts  of 
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the  one  jurisdiction  or  the  other  ?  Did  the  lawgivers  suppose  that 
this  corporation  would  not  be  subject  to  suit  without  an  express 
enactment  for  that  purpose  also?  Or  was  it  guilty  of  the  more 
unaccountable  mistake  of  supposing  that  it  could  confer  upon  indi- 
viduals, indiscriminately,  this  privilege  of  bringing  suits  in  the  court? 
of  the  United  States  against  the  bank  ?  that,  too,  for  a  cause  of  ac^ 
tion  originating,  say,  in  work  and  labor,  or  in  a  special  action  on  the 
case,  or,  perhaps,  ejectment  to  try  title  to  land  mortgaged  by  a  person 
not  having  the  estate  in  him,  or  purchased  of  a  tortious  holder  for  a 
banking-house?  I  cannot  acquiesce  in  the  supposition; 
[  *  883  ]  and  yet,  if  one  is  an  enactment,  and  *  takes  effect  as 
such,  they  are  all  enactments,  for  they  are  uttered  eodem 
JUUu. 

My  own  conclusion  is,  that  none  of  them  are  enactments,  but  all 
merely  declaratory ;  or,  at  most,  only  enacting,  in  the  words  of  the 
court  in  the  case  of  Deveaux,  5  C.  61,  that  the  bank  may,  by  its  cor- 
porate name,  and  metaphysical  existence,  bring  suit,  or  personate  the 
natural  man,  in  the  courts  specified,  as  though  it  were  in  fact  a  nat- 
ural person ;  that  is,  in  those  cases  in  which,  according  to  ftTiating 
laws,  suits  may  be  brought  in  the  courts  specified  respectively. 

Indeed,  a  more  unrestricted  sense  given  to  the  words  of  the  act, 
could  n9t  be  carried  into  execution ;  a  literal  exercise  of  the  right  of 
suit,  supposed  to  be  granted,  would  be  impossible.  Can  the  bank 
of  the  United  States  be  sued  (in  the  literal  language  of  the  act)  '^  in 
any  circuit  court  of  the  United  States  ?  "  in  that  of  Ohio,  or  Louisiana^ 
for  instance  ?  Locality,  in  this  respect,  cannot  be  denied  to  such  an 
institution ;  or,  at  least,  it  is  only  incidentally,  by  distress  infinite,  or 
attachment,  for  instance,  that  such  a  suit  could  be  maintained*  Nor, 
on  the  other  hand,  could  the  bank  sue  literally  in  any  circuit  court 
of  the  United  States.  It  must,  of  necessity,  be  confined  to  the  cir- 
cuit court  of  that  dbtrict  in  which  the  defendant  resides,  or  is  to  be 
found.  And  thus,  at  last,  we  circumscribe  these  general  words,  by 
reference  to  the  judicial  system  of  the  United  States,  as  it  existed  at 
the  time.  And  why  the  same  restriction  should  not  have  been  im- 
posed as  to  amount,  which  is  imposed  as  to  all  other  suitors, 
[  *  884  ]  *  to  wit,  $500  and  upwards,  is  to  me  inscrutable,  except  on 
the  supposition  that  this  clause  was  not  intended  for  any 
other  purpose  than  that  which  I  have  supposed.  The  United  States 
have  suffered  no  other  suitors  to  institute  a  suit  in  its  courts  for  less 
than  that  sum,  and  it  is  hard  to  conceive  why  the  bank  should  be 
permitted  to  institute  a  suit  to  recover,  if  it  will,  a  single  cent  This 
uonsideration  is  expressly  drawn  into  notice  by  this  court,  in  the  case 
of  Deveaux,  5  C.  61,  and  if  it  was  entitled  to  weight  then,  in  fixing 
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the  constmctioii  of  the  incorporating  section,  I  see  no  reason  why  it 
should  be  unnoticed  now. 

I  will  dwell  no  longer  on  a  point  which  is,  in  fact^  secondary  and 
subordinate  ;  for  if  congress  can  vest  this  jurisdiction,  and  the  people 
will  it,  the  act  may  be  amended,  and  the  jurisdiction  vested.  I  next 
proceed  to  consider,  more  distinctly,  the  constitutional  question,  on 
the  right  to  vest  the  jurisdiction  to  the  extent  here  contended  for. 

And  here  I  must  observe  that  I  altogether  misunderstood  the  coun- 
sel, who  argued  the  cause  for  the  plaintiff  in  error,  if  any  of  them 
contended  against  the  jurisdiction  on  the  ground  that  the  cause  in- 
volved questions  depending  on  general  principles.  No  one  can  ques- 
tion that  the  court  which  has  jurisdiction  of  the  principal  question 
must  exercise  jurisdiction  over  every  question.  Neither  did  I  under- 
stand them  as  denying  that  if  congress  could  confer  on  the  circuit 
courts  appellate,  they  could  confer  original  jurisdiction.  The  argu- 
ment went  to  deny  the  right  to  assume  jurisdiction  on  a 
mere  hypothesis.  It  was  one  of  *  description,  identity,  [  *  885  ] 
definition ;  they  contended  that,  until  a  question  involving 
the  construction  or  administration  of  the  laws  of  the  United  States 
did  actually  arise,  the  castis  federis  was  not  presented,  on  which  the 
constitution  authorized  the  government  to  take  to  itself  the  jurisdic- 
tion of  the  cause.  That  until  such  a  question  actually  arose,  until 
such  a  case  was  actually  presented,  nan  constat^  but  the  cause  de- 
pended upon  general  principles,  exclusively  cognizable  in  the  state 
courts ;  that  neither  the  letter  nor  the  spirit  of  the  constitution  sanc- 
tioned the  assumption  of  jurisdiction  on  the  part  of  the  United  States 
at  any  previous  stage. 

And  this  doctrine  has  my  hearty  concurrence  in  its  general  appli- 
cation. A  very  simple  case  may  be  stated,  to  illustrate  its  bearing 
on  the  question  of  jurisdiction  between  the  two  governments.  By 
virtue  of  treaties  with  Great  Britain,  aliens  holding  lands  were  ex- 
empted from  alien  disabilities,  and  made  capable  of  holding,  aliening, 
and  transmitting  their  estates,  in  common  with  natives.  But  why 
should  the  claimants  of  such  lands,  to  all  eternity,  be  vested  with  the 
privilege  of  bringing  an  original  suit  in  the  courts  of  the  United 
States  ?  It  is  true,  a  question  might  be  made,  upon  the  effect  of  the 
treaty,  on  the  rights  claimed  by  or  through  the  alien ;  but  until  that 
question  does  arise,  nay,  until  a  decision  against  the  right  takes 
place,  what  end  has  the  United  States  to  subserve  in  claiming  juris- 
diction of  the  cause  ?  Such  is  the  present  law  of  the  United  States, 
as  to  all  but  this  one  distinguished  party ;  and  that  law  was 
passed  when  the  doctrines,  the  views,  and  ends  of  the  con-  [  *  886  ] 
ititufion,  were,  at  least,  as  well  understood  as  they  are  at 
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present  I  attach  much  importance  to  the  25tb  section  of  the  Judi- 
ciary Act,  not  only  as  a  measure  of  policy,  but  as  a  contemporaneous 
exposition  of  the  constitution  on  this  subject ;  as  an  exposition  of. 
the  words  of  the  constitution,  deduced  from  a  knowledge  of  its  viewa 
and  policy.  The  object  was,  to  secure  a  uniform  construction  and  a 
steady  execution  of  the  laws  of  the*  Union,  Except  as  far  as  this 
purpose  might  require,  the  general  government  had  no  interest  in 
stripping  the  state  courts  of  their  jurisdiction;  their  policy  would 
rather  lead  to  avoid  incumbering  themselves  with  it  Why,  then, 
should  it  be  vested  with  jurisdiction  in  a  thousand  causes,  on  a  mere 
possibility  of  a  question  arising,  which  question,  at  last,  does  not 
occur  in  one  of  them  ?  Indeed,  I  cannot  perceive  how  such  a  reach 
of  jurisdiction  can  be  asserted,  without  changing  the  reading  of  the 
constitution  on  this  subject  altogether.  The  judicial  power  extends 
only  to  <'  cases  arising,"  that  is,  actual,  not  potential  cases.  The 
framers  of  the  constitution  knew  better  than  to  trust  such  a  quo 
minus  fiction  in  the  hands  of  any  government 

I  have  never  understood  any  one  to  question  the  right  of  congress 
to  vest  original  jurisdiction  in  its  inferior  courts,  in  cases  coming 
properly  within  the  description  of  "  cases  arising  under  the  laws  of 
the  United  Stated; "  but  surely  it  must  first  be  ascertained,  in  some 
proper  mode,  that  the  cases  are  such  as  the  constitution  describes. 

By  possibility,  a  constitutional  question  may  be  raised  in 
[  •  887  ]  •  any  conceivable  suit  that  may  be  instituted ;   but  that 

would  be  a  very  insufficient  ground  for  assuming  universal 
jurisdiction;  and  yet,  that  a  question  has  been  made,  as  that,  for 
instance,  on  the  bank  charter,  and  may  again  be  made,  seems  still 
worse,  as  a  ground  for  extending  jurisdiction.  For,  the  folly  of 
raising  it  again  in  every  suit  instituted  by  the  bank,  is  too  great  to 
suppose  it  possible.  Yet  this  supposition,  and  this  alone,  would 
seem  to  justify  vesting  the  bank  with  an  unlimited  right  to  sue  in 
the  federal  courts.  Indeed,  I  cannot  perceive  how,  with  ordinary 
correctness,  a  question  can  be  said  to  be  involved  in  a  cause,  which 
only  may  possibly  be  made,  but  which,  in  fact,  is  the  very  last  ques- 
tion that  there  is  any  probability  will  be  made ;  or  rather,  how  that 
can  any  longer  be  denominated  a  question,  which  has  been  put  out 
of  existence  by  a  solemn  decision.  The  constitution  presumes  that 
the  decisions  of  the  supreme  tribunal  wUl  be  acquiesced  in ;  and 
after  disposing  of  the  few  questions  which  the  constitution  refers  to 
it,  all  the  minor  questions  belong  properly  to  the  state  jurisdictions, 
and  never  were  intended  to  be  taken  away  in  mass. 

Eiforts  have  been  made  to  fix  the  precise  sense  of  the  constitution, 
when  it  vests  jurisdiction   in   the  general  government,  in  ^' cases 
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arising  under  the  laws  of  the  United  States."     To  me,  the  question 
appears  susceptible  of  a  very  simple  solution ;  that  all  depends  upon 
the  identity  of  the  case  supposed ;   according  to  which  idea,  a  case 
may  be  such  in  its  very  existence,  or  it  may  become  such 
in  its  progress.     An  action  may  *'live,  move,  and  have  'its  [  *  888  ] 
being,"  in  a  law  of  the  United  States ;  such  is  that  given 
for  the  violation  of  a  patent-right,  and  four  or  five  different  actions 
given  by  this  act  of  incorporation;    particularly  that  against  the 
president  and  directors  for  over-issuing;  in  all  of  which  cases  the 
plaintiff  must  count  upon  the  law  itself  as  the  ground  of  his  action. 
And  of  the  other  description,  would  have  been  an  action  of  trespass, 
in  this  case,  had  remedy  been  sought  for  an  actual  levy  of  the  tax 
imposed.     Such  was  the  case  of  the  former  bank  against  Deveaux, 
5  C.  61,  and  many  others  that  have  occurred  in  this  court,  in  which 
the  suit,  in  its  form,  was  such  as  occur  in  ordinary  cases,  but  in 
which  the  pleadings  or  evidence  raised  the  question  on  the  law  or 
constitution  of  the  United  States.     In  this  class  of  cases,  the  occur- 
rence of  a  question  makes  the  case,  and  transfers  it,  as  provided  for 
under  the  twenty-fifth  section  of  the  Judiciary  Act,  to  the  jurisdiction 
of  the  United  States.     And  this  appears  to  me  to  present  the  only 
sound  and  practical  construction  of  the  constitution  on  this  subject ; 
for  no  other  cases  does  it  regard  as  necessary  to  place  under  the 
control  of  the  general  government     It  is  only  when  the  case  exhibits 
one  or  the  other  of  these  characteristics,  that  it  is  acted  upon  by  the 
constitution.     Where  no  question  is  raised,  there  can  be  no  con- 
trariety of  construction ;  and  what  else  had  the  constitution  to  guard 
against?     As  to  cases  of  the  first  description,  ex  necessitate  rei,  the 
courts  of  the  United  States  must  be  susceptible  of  original  jurisdic- 
tion ;   and  as  to  all  other  cases,  I  should  hold  them,  also, 
susceptible  of  original  jurisdiction,  if  it  were  *  practicable,  [  *  889  ] 
in  the  nature  of  things,  to  make  out  the  definition  of  the 
case,  so  as  to  bringf  it  under  the  constitution  judicially,  upon  an 
original  suit     But  until  the  plaintiff  can  control  the  defendant  in  his 
pleadings,  I  see  no  practical  mode  of  determining  when  the  case  does 
occur,  otherwise  than  by  permitting  the  cause  to  advance  until  the 
case  for  which  the  constitution  provides  shall  actually  arise.     If  it 
never  occurs,  there  can  be  nothing  to  complain  of;  and  such  are  the 
provisions  of  the  twenty-fifth  section.     The  cause  might  be  trans- 
ferred to  the  circuit  court  before  an  adjudication  takes  place;  but  I 
can  perceive  no  earlier  stage  at  which  it  can  possibly  be  predicated 
of  such  a  case,  that  it  is  one  within  the  constitution ;  nor  any  possible 
necessity  for  transferring  it  then,  or  until  the  court  has  acted  upon  it 
to  the  prejudice  of  the  claims  of  the  United  States.     It  is  not,  there- 
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fore,  because  congress  may  not  vest  an  original  jurisdiction,  where 
they  can  constitutionally  vest  in  the  circuit  courts  appellate  jurisdic- 
tion, that  I  object  to  this  general  grant  of  the  right  to  sue;  but,  be- 
cause that  the  peculiar  nature  of  this  jurisdiction  is  such,  as  to  render 
it  impossible  to  exercise  it  in  a  strictly  original  form,  and  because 
the  principle  of  a  possible  occurrence  of  a  question  as  a  ground  of 
jurisdiction,  is  transcending  the  bounds  of  the  constitution,  and 
placing  it  on  a  ground  which  will  admit  of  an  enormous  accessioni 
if  not  an  unlimited  assumption,  of  jurisdiction. 

But,  dismissing  the  question  of  possibility,  which,  I  must  think, 

would  embrace  every  other  case  as  well  as  those  to  which 
[  *  890  ]  this  bank  is  a  party,  in  what  *  sense  can  it  be  predicated  of 

this  case,  that  it  is  one  arising  under  a  law  of  the  United 
States  ?  It  cannot  be  denied,  that  jurisdiction  of  this  suit  in  equity 
could  not  be  entertained,  unless  the  court  could  have  had  jurisdiction 
of  the  action  of  trespass,  which  this  injunction  was  intended  to  antic- 
ipate. And,  in  fact,  there  is  no  question  that  the  bank  here  main- 
tains that  the  right  to  sue  extends  to  common  trespass,  as  well  as  to 
contracts,  or  any  other  cause  of  action.  But  suppose  trespass  in  the 
common  form  instituted;  the  declaration  is  general,  and  the  de- 
fendant pleads  not  guilty,  and  goes  to  trial  Where  is  the  feature  in 
such  a  cause  that  can  give  the  court  jurisdiction  ?  What  question 
arises  under  a  law  of  the  United  States  ?  or  what  question  that  must 
not  be  decided  exclusively  upon  the  lex  lody  upon  state  laws  ?  Take 
also  the  case  of  a  contract,  and  in  what  sense  can  it  be  correctiy 
predicated  of  that,  that  in  common  with  every  other  act  of  the  bank, 
it  arises  out  of  the  law  that  incorporates  it  ?  May  it  not  with  equal 
propriety  be  asserted,  that  all  the  crimes  and  all  the  controversies  of 
mankind,  arise  out  oii\i&fiat  that  called  their  progenitor  into  exist* 
ence?  It  is  not  because  man  was  created,  that  he  commits  a  tres- 
pass, or  incurs  a  debt ;  but  because,  being  indued  with  certain  facul> 
ties  and  propensities,  he  is  led  by  an  appropriate  motive  to  the  one 
action  or  the  other.  Sound  philosophy  attributes  effects  to  their 
proximate  causes.  It  is  but  pursuing  the  grade  of  creation  from  one 
step  to  another,  to  deduce  the  acts  of  this  bank  from  state  law,  or 

even  divine  law,  with  as  much  correctness  as  from  the  law 
[  *  891  ]  of  *  its  immediate  creation.     Its  contracts  arise  under  its 

own  acts,  and  not  under  a  law  of  the  United  States ;  so  fax 
from  it,  indeed,  that  their  effect,  their  construction,  their  limitation, 
their  concoction,  are, all  the  creatures  of  the  respective  state  laws  in 
which  they  originate.  There  is  a  satisfactory  illustration  of  the 
distinction  between  contracts  which  draw  their  existence  from  stat- 
ateS|  and  those  which  originate  in  the  acts  of  man,  afforded  by  this 
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act  of  incorporation  itself.  It  will  be  unnecessary  to  look  beyond  it. 
The  action  of  debt  before  alluded  to,  given  by  the  ninth  clause  of  the 
7th  section,  against  the  directors,  to  any  one  who  will  sue,  is  one 
of  those  factitious  or  statute  contracts  which  exist  in,  and  expire 
with,  the  statute  that  creates  it.  Not  so  with  the  ordinary  contracts 
of  the  bank;  upon  the  expiration  of  the  charter,  they  would  be 
placed  in  the  state  of  the  credits  of  an  intestate  before  administra- 
tion; there  is  no  one  to  sue  for  them ;  but  the  moral  obligation  would 
remain,  and  a  court  of  equity  would  enforce  it  against  their  debtors, 
at  the  suit  of  the  individual  stockholders.  Nor  would  this  be  on  the 
principle  of  contracts  executed  under  power  of  attorney ;  for,  the  law 
applicable  to  principals  would  govern  every  question  in  such  causes. 
All  the  axsts  of  the  corporation  are  executed  in  their  own  right,  and 
not  in  the  right  of  another.  A  personal  existence,  with  all  its  in- 
cidents, is  given  to  them,  and  it  is  in  right  of  that  existence  that  they 
are  capable  of  acting,  and  do  act 

Nor,  indeed,  in  another  point  of  view,  is  it  strictiy  predic 
able  of  this  bank,  that  its  acts  arise  *  out  of,  because  its  exist-  [  *  892  ] 
ence  is  drawn  from,  a  law  of  the  United  States.  It  is  because 
it  is  incorporated,  not  because  incorporated  by  a  law  of  the  United 
States,  that  it  is  made  capable  of  exercising  certain  powers  incidentally, 
and  of  being  vested  with  others  expressly.  The  same  effects  would  fol- 
low, if  incorporated  by  any  other  competent  legislative  power.  The 
law  of  the  United  States  creates  the  bank,  and  the  common  law,  or 
state  law  more  properly,  takes  it  up  and  makes  it  what  it  u.  Who  can 
deny,  that  in  many  points  the  incidents  to  such  an  institution  may 
vary  in  different  States,  although  its  existence  be  derived  from  the 
general  government  ?  It  is  the  case  with  the  natural  alien,  when 
adopted  into  the  national  family.  His  rights,  duties,  powers,  &a, 
receive  always  a  shade  from  the  lex  loci  of  the  State  in  which  he 
fixes  his  domicile. 

If  this  right  to  sue  could  be  vested  at  all  in  the  bank,  it  is  obvious 
that  it  must  have  been  for  one  or  more  of  three  causes :  1.  That  a 
law  of  the  United  States  incorporated  it  2.  That  a  law  of  the 
United  States  vested  in  it  the  power  to  sue.  Or,  3.  That  the  power 
to  defend  itself  from  trespasses  as  applicable  to  this  case  strictiy,  or 
to  contract  debts  as  applicable  to  the  Georgia  case,  was  conferred  on 
it  by  a  law  of  the  United  States,  expressly. 

The  first  I  have  considered.     On  the  second,  no  one  would  have 
the  hardihood  to  contend  that  such  a  grant  has  any  efficacy,  unless 
the  suits  come  within  the  description  of  cases  arising  under 
a  law  of  the  United  States,  independentiy  of  the  *  grant  of  [  •  893  ] 
the  right  to  sue ;  and  it  only  remains  to  add  a  few  more 
remarks  on  the  third  ground. 
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Of  the  power  to  repel  trespasses,  and  to  enter  into  contracts,  as 
mere  incidents  to  its  creation,  I  trust  I  have  shown  that  neither 
comes  within  the  description  of  a  case  arising  under  a  law  of  the 
United  States.    But  where  shall  we  find,  in  the  law  in  question,  any 
express  grant  of  power  relative  to  either  ?     The  contracts  on  which 
the  Georgia  case  is  founded,  are  declared  on  as  common  promissory 
notes,  payable  to  bearer.     Now,  as  mere  incidents,  I  have  no  doubt 
of  an  action  being  sustainable  in  a  state  court  in  both  cases.     But 
if  an  express  grant  is  relied  on,  as  bringing  this,  or  the  case  of  a 
contract,  within  the  description  of  "  a  case  arising  under  a  law  of 
the  United  States,''  then  I  look  through  the  law  in  vain  for  any  ex- 
press grant,  either  to  make  the  contract,  or  repel  the  trespass.     It  is 
true,  the  sweeping  terms  with  which  the  incorporating  section  con- 
cludes, import,  that  ^'  by  that  name  it  shall  and  may  be  lawful  for  the 
bank  to  do  and  execute  all  and  singular  the  acts,  matters,  and  things, 
which  to  them  it  shall  and  may  appertain  to  do."     But  this  contains 
no   grant  of  either;  since  the  inquiry,  at  last,  must  be  into  the 
incidents  of  such  an  institution;   and,  as  incidents,  they  needed 
not  these  words  to  sustain  them;    nor  could  those  words    give 
any  more  force  to  the  right.      So  that,  at  last,  we   are  referred 
to  the   mere    fact  of   its    corporate    existence,   for   the    basis   of 
either  of  the  actions,  or  either  of  the  powers  here  insisted  on,  as 
bringing   this  cause  within   the  constitutional  definition. 
[  *  894  ]  Having  a  legal  *  existence  as  an  incorporated  banking  insti- 
tution, it  has  a  right  to  security  in  its  possessions,  and  to 
the  performance  of  its  contracts ;  but  that  right  will  be  precisely  the 
same,  if  incorporated  by  a  state  law,  or  even,  as  was  held  in  the  case 
of  Terrett  i;.  Taylor,  9  C.  43,  if  having  a  common  law  corporate 
existence.     The  common  law,  or  the  state  law,  is  referred  to  by  the 
law  of  the  United  States,  as  the  source  of  these  incidents,  when  it 
speaks  of  the  acts  which  are  appurtenant  to  it ;  and  I  know  of  no 
other  law  that  can  define  them,  or  confer  them  as  incidents.     Sup- 
pose a  naturalization  act  passed,  which,  after  specifying  the  terms 
and  conditions  upon  which  an  alien  shall  become  a  citizen,  proceeds 
to  declare,  <<  that,  as  a  citizen,  he  shall  lawfully  do  and  execute  all 
and  singular  the  acts,  matters,  and  things,  which  to  '  a  citizen,'  or  '  to 
him  as  a  citizen,'  it  shall  and  may  appertain  to  do,"  would  not  these 
words  be  a  mere  nullity  ?     His  new  existence,  and  the  relations  with 
the  society  into  which  he  is  introduced,  that  grow  out  of  that  con- 
nection, give  him  the  right  to  defend  his  property  or  his  existence,  (as 
in  this  case,)  and  to  enter  into  and  enforce  those  contracts  which,  as 
an  alien,  he  would  have  been  precluded  firom.     He  was  no  more  a 
citizen,  without  an  act  of  congress,  than  this  was  a  bank.     Finally, 
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after  the  most  attentiye  consideration  of  this  cause,  I  cannot  help 
thinking  that  this  idea  of  taking  jurisdiction  upon  an  hypothesis,  or 
even  of  assuming  original,  unlimited  jurisdiction,  of  all  questions 
arising  under  a  law  of  the  United  States,  involves  some  striking 
inconsistencies.  A  court  may  take  cognizance  of  a  ques- 
tion *  in  a  cause,  and  enter  a  judgment  upon  it,  and  yet  not  [  *  895  ^ 
have  jurisdiction  of  the  cause  itsel£  Such  are  all  questions 
of  jurisdiction,  of  which  every  court,  however  limited  its  jurisdiction, 
must  have  cognizance  in  every  cause  brought  before  it.  So,  also,  I 
see  not  why,  upon  the  same  principle,  a  law  expressly  violating  the 
constitution,  may  not  be  made  the  groundwork  of  a  transfer  of  juris- 
diction. Cases  may  arise,  and  would  arise,  under  such  a  law ;  and 
if  the  simple  existence,  or  possibility  of  such  a  case,  is  a  sufficient 
ground  of  jurisdiction,  and  that  ground  sufficient  to  transfer  the 
whole  case  to  the  federal  judiciary,  the  least  that  can  be  said  of  it  is 
that  it  was  not  a  case  within  the  mischief  intended  to  be  obviated 
by  the  constitution.  I  shall  say  no  more  on  this  subject,  but  proceed 
to  one  which  also  acts  forcibly  on  my  judgment  in  forming  my  opin- 
ion in  this  cause. 

I  will  not  undertake  to  define  the  limits  within  which  the  discre- 
tion of  the  legislature  of  the  Union  may  range,  in  the  adoption  of 
measures  for  executing  their  constitutional  powers.  It  is  very  pos- 
sible, that  in  the  choice  of  means  as  <'  proper  and  necessary  "  to  carry 
their  powers  into  effect,  they  may  have  assumed  a  latitude  not  fore- 
seen at  the  adoption  of  the  constitution.  For  example,  in  order  to 
collect  a  stamp  duty,  they  have  exercised  a  power  over  the  general 
law  of  contracts ;  in  order  to  secure  debts  due  the  United  States, 
they  have  controlled  the  state  laws  of  estates  of  deceased  persons 
and  of  insolvents'  estates ;  in  the  distributions  and  the  powers  of  in- 
dividuals themselves,  when  insolvent,  in  the  assignment  of 
their  *  own  estates ;  in  the  exercise  of  various  powers,  they  [  •  896  ] 
have  taken  jurisdiction  over  crimes  which  the  state  laws 
took  cognizance  of;  and  aU  this,  being  within  the  range  of  their  dis- 
cretion, is  aloof  firom  judicial  control,  while  unaffectedly  exercised 
for  the  purposes  of  the  constitution.  Nor,  indeed,  is  there  much  to 
be  alarmed  at  in  it,  while  the  same  people  who  govern  the  States, 
can,  where  they  wiU,  control  the  legislature  of  the  United  States. 

Yet,  certainly,  there  is  one  limit  to  this  chain  of  implied  powers, 
which  must  lie  beyond  the  reach  of  legislative  discretion.  No  one 
branch  of  the  general  government  can  new  model  the  constitutional 
structure  of  the  other. 

Much  stress  was  laid,  in  the  argument,  upon  the  necessity  of  giv- 
ing coordinate  extent  to  the  several  departments  of  a  government ; 
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bat  it  was  altogether  unnecessary  to  bring  this  consideration  into  the 
present  case.  As  a  ground  of  policy,  this  is  not  its  proper  place ; 
and  as  a  ground  of  construction,  it  must  be  needless,  when  applied 
to  a  constitution  in  which  the  judicial  power  so  very  far  transcends 
both  the  others,  in  its  acknowledged  Umits. 

The  principle  is,  that  every  government  should  possess  the  means 
of  protecting  itself;  that  is,  of  construing  and  enforcing  its  own  laws. 
But  this  is  not  the  half  of  the  extent  of  the  judicial  power  of  the  Union. 
Its  most  interesting  province  is  to  enforce  the  equal  administration  of 
laws,  and  system  of  laws,  over  which  the  legislative  power  can  exer- 
cise no  control.  And  thus,  the  judicial  power  is  distributed 
{  •  897  ]  into  the  two  *  classes :  1.  That  which  is  defined  by  the  cir- 
cumstances of  the  case ;  and,  2.  That  which  depends  upon 
the  circumstances  of  the  person.  On  the  first,  I  have  endeavored  to 
show,  that  the  end  is  adequately  effected  by  the  provisions  of  the 
25th  section  of  the  Judiciary  Act,  and,  practically,  can  be  exercised 
in  no  other  way.  But  with  regard  to  the  second  class,  the  argument 
turns  against  the  United  States ;  and  every  reason  that  may  be  urged 
in  favor  of  eking  out  the  jurisdiction  in  the  first  class  of  cases,  re- 
acts forcibly  to  confine  the  jurisdiction  strictiy  within  its  constitu- 
tional limits,  as  to  the  second  class.  When  the  aUen,  or  the  citizen 
of  another  State,  or  the  grants  of  another  State,  are  implicated,  the 
state  courts  open  their  tribunals  to  the  judiciary  of  the  United  States, 
and  recognize  their  power  as  coordinate.  Their  citizens,  their  terri- 
tory, their  laws,  all  are  subjected  to  a  power  quite  foreign  to  the 
States,  and  judicial  power  is  literally  poured  out  upon  the  courts  of 
the  Union,  without  stint. 

How  interesting,  then,  is  it  to  the  States,  that  the  number  of 
those  persons  who  claim  the  privilege  of  coming  into  the  courts  of 
the  United  States  should  be  strictiy  limited!  Cases,  since  they  arise 
out  of  laws,  &c.,  of  the  United  States,  must  be  very  limited  in  num- 
ber ;  but  persons  may  bring  into  the  courts  of  the  United  States 
any  question  and  every  question,  and,  if  this  law  be  correctly  con- 
strued, for  any,  the  very  smallest  possible  amount. 

But  if  the  plain  dictates  of  our  senses  be  relied  on,  what 
[  *  898  ]  state  of  facts  have  we  exhibited  here  ?  •  Making  a  person, 
makes  a  case ;  and  thus,  a  government  which  cannot  exer- 
cise jurisdiction  unless  an  alien  or  citizen  of  another  State  be  a 
party,  makes  a  party  which  is  neither  alien  nor  citizen,  and  then 
claims  jurisdiction  because  it  has  made  a  case.  If  this  be  true,  why 
not  make  every  citizen  a  corporation  sole,  and  thus  bring  them  all 
into  the  courts  of  the  United  States  quo  minus  ?  Nay,  it  is  still 
worse,  for  there  is  not  only  an  evasion  of  the  constitution  implied  in 


FEBRUARY  TERM,   1824.  301 

Osborn  v.  United  States  Bank.    9  W. 

this  doctrine,  but  a  positive  power  to  violate  it.  Suppose  every  indi- 
vidual of  this  corporation  were  citizens  of  Ohio,  or,  as  applicable  to 
the  other  case,  were  citizens  of  Greorgia,  the  United  States  could  not 
give  any  one  of  them,  individually,  the  right  to  sue  a  citizen  of  the 
same  State  in  the  courts  of  the  United  States ;  then,  on  what  prin- 
ciple could  that  right  be  communicated  to  them  in  a  body  ?  But 
the  question  is  equally  unanswerable,  if  any  single  member  of  the 
corporation  is  of  the  same  State  with  the  defendant,  as  has  been 
repeatedly  adjudged. 

One  of  the  counsel  who  argued  this  cause  in  behalf  of  the  bank, 
has  denominated  it  a  bundle  of  faculties.  This  is  very  true ;  but 
those  faculties  are  substituted  for  the  organization  of  a  natural  person ; 
and  it  is  perfectly  certain  that  when  it  comes  into  this  court  it  must 
be  treated  as  a  person.  It  is  altogether  inadmissible,  to  refine  away 
the  principles  of  jurisprudence,  so  as  to  consider  it  in  any  other  light 
than  that  of  a  person.  As  such  it  sues  out  a  writ,  declares,  pleads, 
takes  judgment,  and  levies  an  execution.  K  it  is  not  a 
*  person,  it  has  no  standing  in  this  court;  it  must,  therefore,  [  **899  ] 
abandon  this  suit,  or  be  subjected  to  personal  disabilities. 
Gentlemen  have  a  right  to  take  what  ground  here  they  please,  to 
sustain  this  action ;  but  it  is  perfectly  clear  to  me  that  the  act  of 
congress  was  intended  to  vest  this  right  as  a  personal  right,  or  not  at 
aU.  Let  any  one  look  through  this  act,  and  notice  the  unrestricted 
latitude  that  has  been  assumed  in  vesting  the  right  to  sue  both  by 
and  against  this  bapk,  and  he  will  see  that  either  there  is  no  general 
right  to  sue  given  in  the  7th  section,  now  relied  on,  or  that  it  is  given 
under  the  general  power  granted  to  pass  aU  laws  necessary  to  carry 
the  powers  of  the  general  government  into  execution.  The  proviso 
to  the  17th  section  is  a  remarkable  proof  of  this.  It  puts  the  limits 
of  judicial  power  altogether  out  of  view.  If  congress,  in  legislating 
on  this  subject,  did  intend  such  a  grant  as  is  here  contended  for,  it 
must  be  presumed  that  they  did  not  advert  to  the  consideration  that 
granting  to  an  individual  a  right  to  sue,  was  enlarging  the  jurisdic- 
tion of  the  court  It  never  can  be  supposed  that  they  meant  to 
assume  the  power  of  adding  to  the  number  of  persons  who  might 
constitutionally  become  suitors  in  the  courts  of  the  United  States. 
But  every  difficulty  vanishes,  when  we  limit  the  meaning  of  the  lan- 
guage of  the  act  by  a  reference  to  the  context  In  fact,  a  general 
power  to  bring  actions  in  the  courts  of  the  United  States,  is  so  pecu- 
liarly and  explicitly  personal  on  the  face  of  the  constitution,  that  it 
is  hard  to  perceive  how  congress  could  have  for  a  moment 
lost  sight  of  the  *  restrictions  imposed,  in  this  respect,  upon  [  *  900  ] 
the  judicial  power. 
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Nor  had  the  bank  any  idea  that  this  power  was  vested  in  it,  upon 
the  ground  that  every  possible  case  in  which  it  might  be  involved  in 
litigation,  came  within  the  constitutional  definition  of  cases  arising 
under  laws,  &c.,  of  the  United  States.  In  its  averments,  those  on 
which  it  claims  jurisdiction,  it  simply  takes  two  grounds :  1.  That  it 
was  incorporated  by  an  act  of  congress.  2.  That  the  right  to  sue  was 
given  it  by  an  act  of  congress.  But  there  is  no  averment  that  the 
cause'  of  action  was  a  case  arising  under  a  law  of  the  United  States. 
It  well  knew  that  it  was  a  case  emphatically  arising  out  of  an  act  of 
the  State  of  Ohio,  operating  upon  the  domicile  of  the  bank,  which, 
although  purchased  in  right  of  an  existence  metaphysically  given  it 
by  congress,  was  acquired  and  held  according  to  the  laws  of  Ohio, 
acting  upon  its  own  territory.  Technically,  these  averments  cover 
only  two  grounds ;  they  affirm,  1.  That  the  bank,  being  incorporated 
by  congress,  had  therefore,  a  right  to  sue.  2.  That  being  incorporated, 
and  having  the  right  to  sue  conferred  upon  it  by  an  act  of  congress, 
therefore  it  could  maintain  this  action.  But  yet  neither,  nor  both  of 
these,  could  give  the  right,  unless  in  one  of  the  cases  defined  in  the 
constitution,  which  case  is  not  the  subject  of  an  averment.  I  would 
not  willingly  place  the  case  on  the  ground  of  mere  technicality ;  and, 
therefore,  only  make  the  observation  to  show  that  the  ground  assumed 

in  argument  is  an  after-thought.  I  believe  that,  until  this 
[  •&01  ]  argument,  the  •ground  now  made  was  never  thought  of; 

and  I  am  at  a  loss  to  conceive  how  it  is  possible  to  main- 
tain the  position  that  all  possible  cases  in  which  this  bank  shall  sue 
OT  be  sued  come  within  the  description  now  contended  for.  Take^ 
for  instance,  a  trespass  or  a  fraud  committed  by  the  bank,  and  suit 
brought  by  the  injured  party ;  in  what  sense  could  they  be  said  to  be 
cases  arising  under  a  law  of  the  United  States  ?  Or,  take  the  case 
of  ejectment,  suppose  to  recover  part  of  the  premises  of  the  banking- 
house  in  Philadelphia,  and  not  a  question  raised  in  the  suit  but  what 
arises  under  the  territorial  laws  of  the  country,  and  what  circum- 
stances characterize  that  as  a  case  of  the  proper  description  to  give 
this  court  jurisdiction  ?  K  this  cause  of  action  arises  under  a  stat- 
ute, why  is  not  the  statute  referred  to,  and  the  provision  particularly 
relied  on,  if  there  is  any  other  than  what  the  averments  specify  ? 

Various  instances  have  been  cited  and  relied  on,  in  which  this 
right  of  suit  in  the  courts  of  the  United  States  has  been  given  to 
particular  officers  of  the  United  States.  But  on  these  I  would 
remark  that  it  is  not  logical  to  cite  as  proofs  the  exercise  of  this  right 
in  instances  which  may  themselves  be  the  subject  of  constitutional 
questions.  It  cannot  be  intended  to  surprise  this  court  into  the 
recognition  of  the  constitutionality  of  the  laws  so  cited.     But  there 
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is  a  stronger  objection ;  no  such  instance  is  in  point,  until  it  be  shown 
that  congress  has  authorized  such  officers  to  bring  their  private  con- 
tracts and  private  controversies  into  the  courts  of  the  United 
States.  In  all  the  *  cases  cited,  the  individual  is  acting  [  *  902  ] 
distinctly  as  the  organ  of  government;  but  let  them  take 
the  character  of  a  mere  contractor,  a  factor,  a  broker,  a  common 
carrier,  and  then  let  laws  authorizing  them  to  sue  in  the  courts  of  the 
United  States  be  passed,  and  I  will  acknowledge  the  cases  to  be  in 
point ;  though  I  will  still  dispute  the  principle  that  a  repetition  of 
error  can  convert  an  act  into  law  or  truth.  The  distinction  is  a  clear 
one  between  all  these  cases  and  the  bank.  The  latter  is  a  mere 
agent  or  attorney,  in  some  instanpes ;  in  others,  and  especially  in  the 
cases  now  before  the  court,  it  is  a  private  person,  acting  on  its  own 
account,  not  clothed  with  an  official  character  at  alL  But  the  acts 
of  public  officers  are  the  acts  of  government ;  and  emphatically  so, 
in  suits  by  the  postmaster-general ;  the  money  to  be  recovered 
being  the  property  of  the  United  States,  it  may  be  considered  that 
they  are  parties  to  the  suit,  just  as  those  States  are  to  the  suits  by  or 
against  their  attorney-general,  where  he  is  by  law  authorized  to  bring 
and  defend  suits  in  his  own  name  officially.  When  the  United 
States  are  parties,  the  grant  of  jurisdiction  is  general.  But,  there  is 
express  law  also  for  every  contract  that  the  postmaster  enters  into,  or 
it  will  be  in  vain  for  him  to  bring  his  suit  in  his  own  name  or  other- 
wise. It  would  be  in  vain  for  him  to  rely  simply  on  his  being  made 
postmaster  under  an  act  of  congress ;  in  which  point  alone,  there 
would  seem  to  exist  any  analogy  between  his  case  and  that  of  the  bank. 

As  to  the  instance  of  the  action  given  under  the  patent  # 
law,  it  has  been  before  remarked,  that  so  •  entirely  is  its  [  *  903  J 
existence  blended  with  an  act  of  congress,  that  to  prosecute 
it,  it  is  indispensable  that  the  act  should  be  set  forth  as  the  ground 
of  action.  I  rather  think  it  an  unfortunate  quotation,  since  it  pre- 
sents a  happy  illustration  of  what  we  are  to  understand  by  those 
cases  arising  under  a  law  of  congress,  which  in  their  nature  admit 
of  an  exercise  of  original  jurisdiction.  The  plaintiff  must  recover, 
must  count  iipon  the  act  of  congress ;  the  constitutional  character- 
istic appears  on  the  record  before  the  defendant  is  called  to  answer ; 
and  the  repeal  of  the  statute  before  judgment,  puts  an  end  to  his 
right  altogether.  Various  such  cases  may  be  cited.  But  how  the  act 
of  congress  is  to  be  introduced  into  an  action  of  trespass,  ejectment, 
or  slander,  before  the  defendant  is  called  to  plead,  I  cannot  imagine. 

Upon  the  whole,  I  feel  compelled  to  dissent  from  the  court,  on  the 
point  of  jurisdiction ;  and  this  renders  it  unnecessary  for  me  to 
express  my  sentiments  on  the  residue  of  the  points  in  the  cause. 
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Decree  affirmed,  except  as  to  interest  on  the  amount  of  the  specie 
in  the  hands  of  the  defendant,  Sullivan. 

9  W.  904;  10  W.  406;  12  W.  135;  1  P.  110;  4  P.  514;  5  P.  I,  190;  7  P.  252;  10  P.  596; 
11  P.  351,  420;  12  P.  524;  2  H.  9,  497  ;  7  H.  283;  9  H.  10;  14  H.  103;  16  H.  369; 
17  H.  tSO,  478;  16  H.  331;  ^1  U.  688;  2  B.  620;  a  VVal.  673;  6  Wal.  247.  280,  594. 


The   Bank  op  the   United   States  v.  The   Planters'   Bank  of 

Georgia. 

9  W.  904. 

The  fact  that  a  State  is  one  of  the  stockholders  in  a  banking  corporation  does  not  prevent 
the  corporation  from  being  saed  in  the  courts  of  the  United  States. 

As  the  Bank  of  the  United  States  does  not  derive  its  capacity  to  sae  from  the  Judiciary 
Act,  (1  Stats,  at  Large,  73,)  it  is  not  affected  by  the  prohibition  contained  in  the  11th 
section  of  that  act  concerning  suits  by  assignees,  nor  Is  the  citizenship  of  tliose  interested 
to  be  regarded. 

This  cause  was  brought  up  on  a  certificate  of  a  division  of  opinion 
between  the  judges  of  the  circuit  court  of  Greoxgia,  upon  the  ques- 
tions arising  in  it,  and  was  argued  by  the  same  counsel  with  the 
preceding  case  of  Osborn  v.  The  Bank  of  the  United  States. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court. 

In  this  case,  the  petition  of  the  plaintiffs,  which,  according  to  the 
practice  of  the  State  of  Georgia,  is  substituted  for  a  declaration,  is 
founded  on  promissory  notes,  payable  to  a  person  named  in 
[  •  905  ]  the  note, "  or  bearer,"  and  states,  that  the  notes  were  •"duly 
transferred,  assigned,  and  delivered"  to  the  plaintiffs,  "who 
thereby  became  the  lawful  bearer  thereof,  and  entitled  to  payment 
of  the  ^ms  therein  specified ;  and  that  the  defendants,  in  considera- 
tion of  their  liability,  assumed,"  &c. 

The  Planters'  Bank  pleads  to  the  jurisdiction  of  the  court,  and 
alleges  that  it  is  a  corporation,  of  which  the  State  of  Georgia,  and 
certain  individuals,  who  are  citizens  of  the  same  State  with  some  of 
the  plaintiffs,  are  members.  The  plea  also  alleges  that  the  persons 
to  whom  the  notes  mentioned  in  the  petition  were  made  payable, 
were  citizens  of  the  State  of  Georgia,  and,  therefore,  incapable  of 
suing  the  said  bank  in  a  circuit  court  of  the  United  States ;  and 
being  so  incapable,  could  not,  by  transferring  the  notes  to  the  plain- 
tiffs, enable  them  to  sue  in  that  court 

To  this  plea  the  plaintiffs  demurred,  and  the  defendants  joined  in 
demurrer. 

On  the  argument  of  the  demurrer,  the  judges  were  divided  on  two 
questions :  — 

1.  Whether  the  averments  in  the  declaration  be  sufficient  in  law 
lo  give  this  court  jurisdiction  of  the  cause  ? 
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2.  Whether  on  the  pleadings  in  the  same,  the  plaintiffs  be  entitled 
to  judgment  ? 

The  firbt  question  was  fully  considered  by  the  court  in  the  case  of 
Osbom  !?•  The  Bank  of  the  United  States,  9  W.  738,  and  it  is 
unnecessary  to  repeat  the  reasoning  used  in  that  case.  We  are  of 
opinion  that  the  averments  in  the  declaration  are  sufficient  to  give 
the  court  jurisdiction  of  the  cause. 

2.  The  second  point  is  understood  to  involve  two  ques-  [  •906] 
tions :  — 

1.  Does  the  circumstance  that  the  State  is  a  corporator,  bring  this 
cause  within  the  clause  in  the  constitution  which  gives  jurisdiction 
to  the  supreme  court  where  a  State  is  a  party,  or  bring  it  within  the 
11th  amendment? 

2.  Does  the  fact  that  the  note  is  made  payable  to  a  citizen  of  the 
State  of  Georgia,  or  bearer,  oust  the  jurisdiction  of  the  court  ?       \ 

1.  Is  the  State  of  Georgia  a  party  defendant  in  this  case  ?  If  it 
is,  then  the  suit,  had  the  11th  amendment  never  been  adopted,  must 
have  been  brought  in  the  supreme  court  of  the  United  States.  Could 
this  court  have  entertained  jurisdiction  in  the  case  ? 

We  think  it  could  not  To  have  given  the  supreme  court  original 
jurisdiction,  the  State  must  be  plaintiff  or  defendant  as  a  State,  and 
must,  as  a  State,  be  a  party  on  the  record.  A  suit  against  the  Plan- 
ters' Bank  of  Georgia,  is  no  more  a  suit  against  the  State  of  Geor* 
gia  than  against  any  other  individual  corporator.  The  State  is  not 
a  party,  that  is,  an  entire  party,  in  the  cause. 

K  tiiis  suit  could  not  have  been  brought  originally  in  the  supreme 
court,  it  would  be  difficult  to  show  that  it  is  within  the  11th  amend- 
ment That  amendment  does  not  purport  to  do  more  than  to  restrain 
the  construction  which  might  otherwise  be  given  to  the  constitution; 
and  if  this  case  be  not  one  of  which  the  supreme  court  could  have 
taken  original  jurisdiction,  it  is  not  within  the  amendment 
•  This  is  not,  we  think,  a  case  in  which  the  character  of  the  [  *  907  ] 
defendant  gives  jurisdiction  to  the  court  K  it  did,  the 
suit  could  be  instituted  only  in  the  supreme  court  This  suit  is  not 
to  be  sustained  because  the  Planters'  Bank  is  suable  in  the  federal 
courts,  but  because  the  plaintiff  has  a  right  to  sue  any  defendant  in 
that  court,  who  is  not  withdrawn  from  its  jurisdiction  by  the  consti- 
tution, or  by  law.  The  suit  is  against  a  corporation,  and  the  judg- 
ment is  to  be  satisfied  by  the  property  of  the  corporation,  not  by  that 
of  the  individual  corporators.  The  State  loes  not,  by  becoming  a 
corporator,  identify  itself  with  the  corporation.  The  Planters'  Bank 
of  Georgia  is  not  the  State  of  Georgia,  although  the  State  holds  an 
interest  in  it 

26* 
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It  is,  we  think,  a  sound  principle,  that  when  a  government  becomes 
a  partner  in  any  trading  company,  it  devests  itself,  so  far  as  concerns 
the  transactions  of  that  company,  of  its  sovereign  character,  and 
takes  that  of  a  private  citizen.  Instead  of  communicating  to  the 
company  its  privileges  and  its  prerogatives,  it  descends  to  a  level 
with  those  with  whom  it  associates  itself,  and  takes  the  character 
which  belongs  to  its  associates,  and  to  the  business  which  is  to 
be  transacted.  Thus,  many  States  of  this  Union  who  have  an 
interest  in  banks,  are  not  suable  even  in  their  own  courts  ;  yet,  they 
never  exempt  the  corporation  from  being  sued.  The  State  of 
Georgia,  by  giving  to  the  bank  the  capacity  to  sue  and  be  sued,  vol- 
untarily strips  itself  of  its  sovereign  character,  so  far  as  re- 
[  •  908  ]  spects  the  transactions  of  the  bank,  and  waives  all  •the 
privileges  of  that  character.  As  a  member  of  a  corpora- 
tion, a  government  never  exercises  its  sovereignty.  It  acts  merely 
as  a  corporator,  and  exercises  no  other  power  iii»the  management  of 
the  affairs  of  the  corporation,  than  are  expressly  given  by  the  incor- 
porating act 

The  government  of  the  Union  held  shares  in  the  old  Bank  of  the 
United  States;  but  the  privileges  of  the  government  were  not 
imparted  by  that  circumstance  to  the  bank.  The  United  States 
was  not  a  party  to  suits  brought  by  or  against  the  bank  in  the  sense 
of  the  constitution.  So  with  respect  to  the  present  bank.  Suits' 
brought  by  or  against  it  are  not  understood  to  be  brought  by  or 
against  the  United  States.  The  government,  by  becoming  a  cor- 
porator, lays  down  its  sovereignty,  so  far  as  respects  the  transactions 
of  the  corporation,  and  exercises  no  power  or  privilege  which  is  not 
derived  from  the  charter. 

We  think,  then,  that  the  Planters'  Bank  of  Georgia  is  not 
exempted  from  being  sued  in  the  federal  courts,  by  the  circumstance 
that  the  State  is  a  corporator. 

2.  We  proceed  next  to  inquire  whether  the  jurisdiction  of  the 
court  is  ousted  by  the  circumstance  that  the  notes  on  which  the 
suit  was  instituted,  were  made  payable  to  citizens  of  the  State  of 
Georgia. 

Without  examining  whether,  in  this  case,  the  ordinal  promise  is 
not  to  the  bearer,  the  court  vfrill  proceed  to  the  more  general  question, 
whether  the  bank,  2ls  indorsee,  may  maintain  a  suit  against 
[  *  909  ]  the  maker  of  a  note  payable  to  a  citizen  of  *the  State. 
The  words  of  tiie  Judiciary  Act,  section  11,  are :  ^  Nor  shall 
any  district  or  circuit  court  have  cognizance  of  any  suit,  to  recover 
the  contents  of  any  promissory  note,  or  other  chose  in  actiony  in  favor 
of  an  assignee,  unless  a  suit  might  have  been  prosecuted  in  such 
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court  to  recover  the  said  contents,  if  no  assignment  had  been  made^ 
except  in  cases  of  foreign  bills  of  exchange." 

This  is  a  limitation  on  the  jurisdiction  conferred  by  the  Judiciary 
Act  It  was  apprehended  that  bonds  and  notes  given  in  the  usual 
course  of  business,  by  citizens  of  the  same  State,  to  each  other, 
might  be  assigned  to  the  citizens  of  another  State,  and  thus  render 
the  maker  liable  to  a  suit  in  the  federal  courts.  To  remove  this 
inconvenience,  the  act  which  gives  jurisdiction  to  the  courts  of  the 
Union  over  suits  brought  by  the  citizen  of  one  State  against  the  cit- 
izen of  another,  restrains  that  jurisdiction,  where  the  suit  is  brought 
by  an  assignee  to  cases  where  the  suit  might  have  been  sustained, 
had  no  assignment  been  made.  But  the  bank  does  not  sue  in  vir- 
tue of  any  right  conferred  by  the  Judiciary  Act,  but  in  virtue  of 
the  right  conferred  by  its  charter.  It  does  not  sue  because  the 
defendant  is  a  citizen  of  a  dilFerent  State  from  any  of  its  members, 
but  because  its  charter  confers  upon  it  the  right  of  suing  its  debtors 
in  a  circuit  court  of  the  United  States. 

If  the  bank  could  not  sue  a  person  who  was  a  citizen  of  the  same 
State  with  any  one  of  its  members,  in  the  circuit  court,  this  disabil- 
ity would  defeat  the  power.  There  is,  probably,  not  a  com- 
mercial State  in  the  Union,  some  of  whose  citizens  •  are  [  *  910  ] 
not  members  of  the  Bank  of  the  United  States.  There  is, 
eonsequently,  scarcely  a  debt  due  to  the  bank,  for  whidh  a  suit  could 
be  maintained  in  a  federal  court,  did  the  jurisdictioif  of  the  court 
depend  on  citizenship.  A  general  power  to  sue  in  any  circuit  court 
of  the  United  States,  expressed  in  terms  obviously  intended  to 
comprehend  every  case,  would  thus  be  construed  to  comprehend  no 
case.     Such  a  construction  cannot  be  the  correct  one. 

We  think,  then,  that  the  charter  gives  to  the  bank  a  right  to  sue 
in  the  circuit  courts  of  the  United  States,  without  regard  to  citizen- 
ship; and  that  the  certificate  on  both  questions  must  be  in  favor  of 
the  plaintiiE 

Johnson,  J.  This  cause  is  one  in  which,  from  the  great  impor- 
tance of  the  questions  it  gave  rise  to,  was  certified  to  this  court  on  a 
pro  forma  difFerence  of  opinion,  that  it  might  undergo  the  fullest 
investigation,  and  give  time  for  the  maturest  reflection. 

The  first  of  the  points  certified,  involved  the  question  of  jurisdic- 
tion ;  for  my  opinion  on  which,  I  must  refer  to  the  case  of  Osborn 
et  aiLv.  The  Bank  of  the  United  States,  9  "W.  738,  argued  in  con- 
junction with  this,  and  decided  this  term. 

That  opinion  is  final  on  the  judgment  which  I  must  give  in  the 
cause ;  but  there  were  other  questions,  which,  although  not  touched 
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upon  in  the  argument  here,  were  very  ably  argued  in  the  court 
below,  and  on  which,  having  formed  an  opinion,  I  wiU  make  some 

remarks. 
[  *  911  ]       *  The  case  of  The  Bank  v.  Deveaux,  5  C.  61,  having 

decided  that  this  court  will  look  into  the  individual  charac- 
ters of  the  corporators  plaintiffs,  in  order  to  give  jurisdiction,  where 
it  depends  on  circumstances  of  the  person,  it  was  contended  in  the 
court  below,  that  this  court  was  bound,  in  justice,  to  look  behind  the 
charter  of  the  bank  defendant,  in  order  to  determine  the  individual 
characters  of  the  corporators  defendants  also.  And  the  pleas  were 
so  drafted  as  to  exhibit  to  the  court  two  grounds  on  which  to  decide 
against  the  jurisdiction  of  the  circuit  court,  as  depending  on  indi- 
vidual character.  The  one  was,  that  a  citizen  of  one  State  was 
suing  a  citizen  of  the  same  State;  the  other,  that  the  State  of 
Georgia  was  a  defendant,  being  a  member  of  the  corporation  defend- 
ant, and  was  exempt  from  suit  under  the  11th  amendment.  And  on 
both  these  grounds,  I  see  not  how  I  can  refuse  my  assent  to  the  doc- 
trine of  the  pleas.  The  case  of  Deveaux  forms,  I  presume,  one  of 
the  canons  of  this  court  On  no  other  ground  can  that  decision  be 
law,  but  thiit  the  individual  corporators  were  the  real  parties  plain- 
tiffs. The  same  principle,  when  applied  to  the  corporation  defend- 
ant, will  make  the  individual  corporators  here  the  real  defendants  to 
the  suit.  If,  thttn,  the  real  plaintiffs  and  the  real  defendants  are  so. 
related  in  personal  character  as  to  preclude  this  court  from  taking 
jurisdiction,  I  see  no  ground  on  which  we  can  sustain  the  demurrer, 
unless  we  reverse  the  decision  in  Deveaux's  case. 

So,  also,  with  regard  to  the  State  of  Georgia.     An  orig- 
[  •  912  ]  inal  suit  against  that  State  for  the  recovery  *  of  a  debt, 

could  not  be  maintained.  Yet,  if  an  original  suit  against 
a  corporation  be  an  original  suit  against  each  corporator,  I  see  not 
wherein  the  case  differs  from  that  of  a  direct  suit  against  the  State. 
Suppose  the  case  of  a  joint  bond,  given  by  a  State  and  individuals, 
to  an  individual  contractor,  citizen  of  another  State,  what  would 
except  a  suit  on  such  a  bond  from  the  operation  of  the  11th 
amendment  of  the  constitution  ?  If  it  be  said  that  the  amend- 
ment alluded  to  has  regard  only  to  suits  instituted  against  States 
in  their  sovereign  capacity,  I  would  ask,  in  what  other  capacity 
can  a  State  appear,  or  even  exist?  In  every  possible  form  and 
shape,  it  is  a  sovereign  State,  or  it  is  nothing.  And  this  very  stock, 
held  in  this  bank,  is  the  property  of  the  people  of  Georgia,  held  by 
them  in  the  name  and  capacity  of  the  State  of  Georgia.  If  any 
dispute  were  to  arise  on  the  title  to  the  stock,  in  what  capacity 
could  they  sue  or  be  sued  for  the  interest  held  by  them  in  the  stock. 
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anless  in  their  sovereign  capacity  ?  It  is  not  because  it  imparts  its 
own  immunities  to  the  other  stockholders,  that  this  action  cannot 
be  maintained,  but  because  that  the  judicial  power  must  reach  each 
and  every  defendant,  in  order  to  bring  a  case  within  the  prescribed 
limits  of  the  constitution.  Each  defendant  occupies  his  own  pecu- 
liar  rank,  claims  his  own  peculiar  immunities;  but  they  are  not 
suable  in  the  courts  of  the  United  States,  as  long  as  any  one  of 
ihem  is  exempted  firom  suit  in  those  courts. 

I  am  here  expressing  a  technical  opinion,  founded  on  the 
authority  of  the  case  of  The  Bank  v.  *  Deveaux.      That  [  *  913  ] 
decision  brings   it  strictly  within  the  letter   of  the  11th 
amendment ;  although  I  am  ready  to  admit  that,  unaffected  by  that 
decision,  it  is  not  within  its  purview.     Although  not  responsible  for 
that  decision,  I  acknowledge  its  obligation,  until  overruled. 

The  last  question  which  the  pleadings  in  this  cause  present,  arises 
out  of  the  nature  of  the  contract,  the  form  of  the  declaration,  and 
that  provision  of  the  Judiciary  Act,  which  precludes  suits  by  an 
assignee  of  choses  in  action^  when  the  suit  could  not  be  brought  in 
the  courts  of  the  United  States,  as  between  the  original  parties. 

The  plaintiff  counts  upon  a  aumber  of  promissory  notes,  payable 
to  A  B  or  bearer,  commonly  called  bank  notes,  delivered  to  A  B, 
and  by  him  ''transferred,  assigned,  and  set  over"  to  the  plaintiffs  in 
this  aqtion.  The  plea  states  that,  as  between  the  original  promisor 
and  promisee,  suit  could  not  have  ieen  brought  in  the  circuit  courts 
of  the  United  States ;  and,  therefore,  it  cannot,  as  between  the  pres- 
ent parties,  the  promisor  and  assignee.  As  all  the  facts  are  admitted 
by  the  demurrer,  it  is  difficult  to  see  on  what  ground  this  case  is  to 
be  excepted  from  the  operation  of  the  provisions  of  the  Judiciary 
Act  on  this  subject.  Whatever  difficulties  may  be  suggested,  on  the 
technical  meaning  of  the  term  assignment,  it  is  very  clear  that  he 
who  acquires  a  chose  in  action^  by  mere  delivery,  has  been  recognized 
in  the  laws  of  the  United  States  as  an  assignee.  If  any  considera- 
tions could  be  introduced  into  the  case,  besides  what  the 
pleadings  bring  out,  there  might  be  *  much  reason  to  doubt,  [  *  914  ] 
whether  the  case  of  bank-bills,  properly  so  called,  and  par- 
ticularly so  declared  on,  came  within  the  general  law  applicable  to 
promissory  notes ;  but  here,  non  constat^  that  the  notes  declared  upon 
were  ever  thrown  into  circulation,  as  the  representative  of  property, 
as  a  currency,  a  substitute  for  gold  and  silver. 

But  the  case  does  not  rest  here.  This  ground  of  defence  depends 
not  on  a  constitutional  provision,  but  on  an  act  of  congress ;  and  if 
it  be  true  that  the  unrestricted  right  tp  sue  on  all  its  contracts,  be 
vested  in  the  Bank  of  the  United  States,  whatever  their  origin,  or 


SIO         SUPREME   COURT  OF   THE  UNITED  STATES. 
Bank  of  the  United  States  v.  Plantera'  Bank  of  Georgia.    9  W. 

whatever  their  amount,  it  follows  that  such  a  provision  amounts  to  a 
repeal  of  the  law  here  relied  on.  I  rather  think  that  the  improba- 
bility of  such  a  provision  being  intended  by  the  legislature,  operates 
against  the  construction  that  would  sustain  it.  But  if  such  be  the 
legal  construction  of  the  incorporating  act,  there  can  be  no  doubt  of 
its  being  fatal  to  this  plea. 

SP.818;  11  P.  857;  aH.497;  15  H.  804. 
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A^morandunu — Mr.  Justice  Todd  was  absent  during  the  whole  of  the  present 
term,  from  indisposition. 


Wayman  and  another  v.  Southabb  and  another. 

10  w.  1. 

On  a  certificate  of  diyision  of  opinion,  this  court  cannot  inquire  whether  the  parties  weri 

properly  before  the  circuit  court. 
Congress  has  power  to  legislate  concerning  the  issuing  of  executions  by  the  courts  of  the 

United  States  and  the  action  of  officers  under  the  same. 
The  14th  section  of  the  Judiciary  Act,  (1  Stats,  at  Large,  81,)  empowers  the  courts  of  the 

United  States  to  issue  executions. 
The  34th  section  of  the  same  act  relates  to  the  rules  for  forming,  not  for  executing  the 

judgment 
The  Process  Act  of  May  8,  1792,  (1  Stats,  at  Large,  975,)  adopts  the  laws  of  the  several 

States  concerning  the  final  process  of  their  supremo  courts,  existing  in  September,  1789, 

subject  to  such  alterations  as  the  courts  of  the  United  States  might  deem  expedient,  or 

such  regulations  as  the  supreme  court  might  prescribe. 
Statutes  of  Kentucky  in  relation  to  executions,  passed  after  September  29, 1789,  are  not 

applicable  to  executions  issuing  from  courts  of  the  United  States. 
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[  •  2  ]  •  This  cause  was  certified  from  the  circuit  court  for  the 
district  of  Kentucky,  upon  a  certificate  of  a  division  of 
opinion  between  the  judges  of  that  court,  on  several  questions  which 
occurred  on  a  motion  made  by  the  plaintiffs  to  quash  the  marshal's 
return  on  an  execution  issued  on  a  judgment  obtained  in  that  court, 
and  also  to  quash  the  replevin  bond  taken  on  the  said  execution,  for 
the  following  causes :  — 

1.  Because  the  marshal,  in  taking  the  replevin-bond,  and  making 
said  return,  has  proceeded  under  the  statutes  of  Kentucky,  in  rela- 
tion to  executions ;  which  statutes  are  not  applicable  to  executions 
issuing  on  judgments  in  this  court,  but  the  marshal  is  to  proceed 
with  such  executions  according  to  the  rules  of  the  common  law,  as 
modified  by  acts  of  congress,  and  the  rules  of  this  court,  and  of 
the  supreme  court  of  the  United  States. 

2.  That  if  the  statutes  of  Kentucky,  in  relation  to  executions,  ajre 
binding  on  this  court,  namely,  the  statute  which  requires  the  plaintiff 

to  indorse  on  the  execution,  that  bank-notes  of  the  Bank 
[  •  3  ]  of  Kentucky,  or  notes  of  the  Bank  of  the  *  Commonwealth 
of  Kentucky,  will  be  received  in  payment,  or  that  the 
defendant  may  replevy  the  debt  for  two  years,  are  in  violation  of  the 
constitution  of  the  United  States,  and  of  the  State  of  Kentucky,  and 
void. 

3.  That  all  the  statutes  of  Kentucky  which  authorize  a  defendant 
to  give  a  replevin  bond  in  satisfaction  of  a  judgment  or  execution, 
are  unconstitutional  and  void. 

4.  Because  there  is  no  law  obligatory  on  the  said  marshal,  which 
authorized  or  justified  him  in  taking  the  said  replevin-bond,  or  in 
making  the  said  return  on  the  said  execution. 

The  court  below  being  divided  in  opinion  on  the  points  stated  in 
the  motion,  at  the  request  of  the  plaintii&,  the  same  were  ordered  to 
be  certified  to  this  court 

Cheves  and  Sergeant,  for  the  plaintiffs. 

Bibb  and  Momroe,  for  the  defendants,  at  the  last  term. 

[  *  20  ]  *  Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  and, 
after  stating  the  case,  proceeded  as  follows :  — 

Some  preliminary  objections  have  been  made  by  the  counsel  for 
the  defendants,  to  the  manner  in  which  these  questions  are  brought 
before  the  court,  which  are  to  be  disposed  of  before  the  questions 
themselves  can  be  considered. 

It  is  said  that  the  proceeding  was  ex  parte.     The  law  which 
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empowers  this  court  to  take  cognizance  of  questions  adjourned  from 
a  circuit,  gives  jurisdiction  over  the  single  point  on  which  the  judges 
were  divided,  not  over  the  whole  cause.    The  inquiry,  there- 
fore, whether  the  *  parties  were  properly  before  the  circuit  [  *  21  ] 
comt,  cannot  be  made,  at  this  time,  in  this  place.  j 

The  defendants  also  insist,  that  the  judgment,  the  execution,  and 
the  return,  ought  to  be  stated,  in  order  to  enable  this  court  to  decide 
the  question  which  is  adjourned. 

But  the  questions  do  not  arise  on  the  judgment,  or  the  execution ; 
and,  so  far  as  they  depend  on  the  return,  enough  of  that  is  stated,  to 
show  the  court  that  the  marshal  had  proceeded  according  to  the  late 
laws  of  Kentucky.  In  a  general  question  respecting  the  obligation 
of  these  laws  on  the  ofBcer,  it  is  immaterial  whether  he  has  been 
exact,  or  otherwise,  in  his  observance  of  them.  It  is  the  principle  on 
which  the  judges  were  divided,  and  that  alone  is  referred  to  this 
court 

In  arguing  the  first  question,  the  plainti£&  contend  that  the  com- 
mon law,  as  modified  by  acts  of  congress,  and  the  rules  of  this  court, 
and  of  the  circuit  court,  by  which  the  judgment  was  rendered,  must 
govern  the  officer  in  all  his  proceedings  upon  executions  of  every 
description. 

One  of  the  counsel  for  the  defendants  insists  that  congress  has  no 
power  over  executions  issued  on  judgments  obtained  by  individuals ; 
and  that  the  authority  of  the  States,  on  this  subject,  remains  unaf- 
fected by  the  constitution.  That  the  government  of  the  Union 
cannot,  by  law,  regulate  the  conduct  of  its  officers  in  the  service  of 
executions  on  judgments  rendered  in  the  federal  courts ;  but  that  the 
state  legislatures  retain  complete  authority  over  them. 

The  court  cannot  accede  to  this  novel  •construction.  [  *22  J 
The  constitution  concludes  its  enumeration  of  granted 
powers,  with  a  clause  authorizing  congress  to  make  all  laws  which 
shall  be  necessary  and  proper  for  carrying  into  execution  the  fore- 
going powers,  and  all  other  powers  vested  by  this  constitution  in  the 
government  of  the  United  States,  or  in  any  department  or  officer 
thereof.  The  judicial  department  is  invested  with  jurisdiction  in 
certain  specified  cases,  in  all  which  it  has  power  to  render  judg- 
ment. 

That  a  power  to  make  laws  for  carrying  into  execution  all  the 
judgments  which  the  judicial  department  has  power  to  pronounce, 
is  expressly  conferred  by  this  clause,  seems  to  be  one  of  those  plain 
propositions  which  reasoning  cannot  render  plainer.  The  terms  of 
the  clause  neither  require  nor  admit  of  elucidation.  The  court,  there- 
fore, will  only  say,  that  no  doubt  whatever  is  entertained  on  the 
VOL.  VI.  27 
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power  of  congress  over  the  subject.  The  only  inquiry  is,  how  far 
has  this  power  been  exercised  ? 

The  13th  section  of  the  Judiciary  Act  of  1789,  c.  20,  describes  the 
jurisdiction  of  the  supreme  court,  and  grants  the  power  to  issue 
writs  of  i^ohibition  and  mandamtuSj  in  certain  specified  cases.  The 
14th  section  enacts :  "  That  all  the  before-mentioned  courts  of  the 
United  States  shall  have  power  to  issue  writs  of  scire  faciaSf 
habeas  corpus^  and  all  other  writs  not  specially  provided  by  statute, 
which  may  be  necessary  for  the  exercise  of  their  respective  jurisdic- 
tions, and  ag^^able  to  the  principles  and  usages  of  law."  The  17th 
section  authorizes  the  courts  ^'  to  make  all  necessary  rules 
[  *23  ]  for  the  orderly  conducting  *  business  in  the  said  courts;" 
and  the  18th  empowers  a  court  to  suspend  execution,  in 
order  to  give  time  for  granting  a  new  trial 

These  sections  have  been  relied  on  by  the  counsel  for  the  plaintiffs. 

The  words  of  the  14th  are  understood  by  the  court  to  comprehend 
executions.  An  execution  is  a  writ,  which  is  certainly  ^^  agreeable 
to  the  principles  and  usages  of  law." 

There  is  no  reason  for  supposing  that  the  general  term  '^  writs,"  is 
restrained  by  the  words,  '^  which  may  be  necessary  for  the  exercise 
of  their  respective  jurisdictions,"  to  original  process,  or  to  process 
anterior  to  judgments.  The  jurisdiction  of  a  court  is  not  exhausted 
by  the  rendition  of  its  judgment,  but  continues  until  that  judgment 
shall  be  satisfied.  Many  questions  arise  on  the  process  subsequent 
to  the  judgment,  in  which  jurisdiction  is  to  be  exercised.  It  is, 
therefore,  no  unreasonable  extension  of  the  words  of  the  act,  to  sup- 
pose an  execution  necessary  for  the  exercise  of  jurisdiction.  Were 
it  even  true,  that  jurisdiction  could  technically  be  said  to  terminate 
with  the  judgment,  an  execution  would  be  a  writ  necessary  for  the 
perfection  of  that  which  was  previously  done;  and  would,  conse- 
quentiy,  be  necessary  to  the  beneficial  exercise  of  jurisdiction.  K  any 
doubt  could  exist  on  this  subject,  the  18th  section,  which  treats  of 
the  authority  of  the  court  over  its  executions  as  actually  existing,  cer- 
tainly implies  that  the  power  to  issue  them  had  been  granted  in  the 
14th  section.  The  same  implication  is  afforded  by  the  24th 
[  *  24  ]  *  and  25th  sections,  both  of  which  proceed  on  the  idea  that 
the  power  to  issue  writs  of  execution  was  in  possession  of 
ihe  courts.  So,  tob,  the  Process  Act,  which  was  depending  at  the 
same  time  with  the  Judiciary  Act,  prescribes  the  forms  of  executions, 
but  does  not  give  a  power  to  issue  them. 

On  the'dearest  principles  of  just  construction,  then,  the  14th  sec- 
tion of  the  Judiciary  Act  must  be  understood  as  giving  to  the  courts 
of  the  Union  respectively,  a  power  to  issue  executions  on  their 
judgments. 
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Bat  this  section  provides  singly  for  issuing  the  writ,  and  prescribes 
no  rule  for  the  conduct  of  the  officer  while  obeying  its  mandate.  It 
has  been  contended  that  section  34  of  the  act  supplies  this  deficiency. 

That  section  enacts :  *<  That  the  laws  of  the  several  States,  except 
where  the  constitution,  treaties,  or  statutes  of  the  United  States, 
shall  otherwise  require  or  provide,  shall  be  regarded  as  rules  of  decis- 
ion in  trials  at  conunon  law,  in  the  courts  of  the  United  States>  in 
cases  where  they  apply." 

Thi;3  section  has  never,  so  far  as  is  recollected,  received  a  con- 
struction in  this  court ;  but  it  has,  we  believe,  been  generally  consid- 
ered by  gentlemen  of  the  profession,  as  furnishing  a  rule  to  guide 
the  court  in  the  formation  of  its  judgment ;  not  one  for  carrying  that 
judgment  into  execution.  It  is  <'  a  rule  of  decision,"  and  the  pro- 
i^edings  after  judgment  are  merely  ministeriaL  It  is,  too, 
^  a  rule  of  decision  in  trials  at  *  common  law ; "  a  phrase  [  *  25  ] 
which  presents  clearly  to  the  mind  the  idea  of  litigation  in 
court,  and  could  never  occur  to  a  person  intending  to  describe  an 
execution,  or  proceedings  after  judgment,  or  the  efiect  of  those  pro- 
ceedings. It  is  true,  that  if,  after  the  service  of  an  execution,  a 
question  respecting  the  legality  of  the  proceeding  should  be  brought 
before  the  court  by  a  regular  suit,  there  would  be  a  trial  at  common 
law ;  and  it  may  be  said  that  the  case  provided  for  by  the  section 
would  then  occur,  and  that  the  law  of  the  State  would  furnish  the 
rule  for  its  decision. 

But  by  the  words  of  the  section,  the  laws  of  the  State  furnish  a 
rule  of  decision  for  those  cases  only  "  where  they  apply ; "  and  the 
question  arises,  do  they  apply  to  such  a  case  ?  In  the  solution  of 
tikis  question,  it  will  be  necessary  to  inquire  whether  they  regulate 
the  conduct  of  the  officer  serving  the  execution ;  for  it  would  be 
contrary  to  all  principle  to  admit,  that,  in  the  trial  of  a  suit  depend- 
ing on  the  legality  of  an  official  act,  any  other  law  would  apply  than 
that  which  had  been  previously  prescribed  for  the  government  of  the 
officer.  If  the  execution  is  governed  by  a  different  rule,  then  these 
laws  do  not  apply  to  a  case  depending  altogether  on  the  regularity 
of  the  proceedings  under  the  execution.  If,  for  example,  an  officer 
take  the  property  of  A,  to  satisfy  an  execution  against  B,  and  a  suit 
be  brought  by  A,  the  question  of  property  must  depend  entirely  on 
the  law  of  the  State.  But  if  an  execution  issue  against 
A,  as  *  he  supposes,  irregularly,  or  if  the  officer  should  be  [  *  26  ] 
supposed  to  act  irregularly  in  the  performance  of  his  duty, 
and  A  should,  in  either  case,  proceed  against  the  officer,  the  state 
laws  will  give  no  rule  of  decision  in  the  trial,  because  they  do  not 
apply  to  the  case,  unless  they  be  adopted  by  tiiis  section  as  goverik^ 
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ing  executions  on  judgments  rendered  by  the  courts  of  the  United  • 
States.  Before  we  can  assume  that  the  state  law  applies  to  such  a 
case,  we  must  show  that  it  governs  the  officer  in  serving  the  execu- 
tion ;  and,  consequently,  its  supposed  application  to  such  a  case  is 
no  admissible  argument  in  support  of  the  proposition  that  it  does 
govern  the  execution.  That  proposition,  so  far  as  it  depends  on  the 
construction  of  the  34th  section,  has  already  been  considered ;  and 
we  think  that,  in  framing  it,  the  legislature  could  not  have  extended 
its  views  beyond  the  judgment  of  the  cQurt 

The  34th  section,  then,  has  no  application  to  the  practice  of  the 
court,  or  to  the  conduct  of  its  officer,  in  the  service  of  an  execution. 

The  17th  section  would  seem,  both  from  the  context  and  from  the 
particular  words  which  have  been  cited  as  applicable  to  this  ques- 
tion, to  be  confined  to  business  actually  transacted  in  court,  and  not 
to  contemplate  proceedings  out  of  court. 

The  act  to  "  regulate  processes  in  the  courts  of  the  United  States/' 
passed  in  1789,^  has  also  been  referred  to.  It  enacts :  "  That  until  fur- 
ther provision  shall  be  made,  and  except  where  by  this  act^ 
[  •  27  ]  or  other  statutes  of  the  United  States,  *  is  otherwise  pro- 
vided, the  forms  of  writs  and  executions,  except  their  style, 
and  modes  of  process,  in  the  circuit  and  district  courts,  in  suits  at 
common  law,  shall  be  the  same  in  each  State  respectively,  as  are 
now  used  in  the  supreme  courts  of  the  same." 

This  act,  so  far  as  respects  the  writ,  is  plainly  confined  to  form. 
But  form,  in  this  particular,  it  has  been  argued,  has  much  of  sub- 
stance in  it,  because  it  consists  of  the  language  of  the  writ,  which 
specifies  precisely  what  the  officer  is  to  do.  His  duty  is  prescribed 
in  the  writ,  and  he  has  only  to  obey  its  mandate. 

This  is  certainly  true,  so  far  as  respects  the  object  to  be  accom- 
plished, but  not  as  respects  the  manner  of  accomplishing  it.  In  2lJL 
fa.<i  for  example,  the  officer  is  commanded  to  make  of  the  goods 
and  chattels  of  A  B,  the  sum  of  money  specified  in  the  writ ;  and 
this  sum  must,  of  course,  be  made  by  a  sale.  But  the  time  and  man- 
ner of  the  sale,  and  the  particular  goods  and  chattels  which  are  liable 
to  the  execution,  unless  indeed  all  are  liable,  are  not  prescribed. 

To  "  the  forms  of  writs  and  executions,"  the  law  adds  the  words, 
"  and  modes  of  process."  These  words  must  have  been  intended  to 
comprehend  something  more  than  <^  the  forms  of  writs  and  execu- 
tions." We  have  not  a  right  to  consider  them  as  mere  tautology. 
They  have  a  meaning,  and  ought  to  be  allowed  an  operation  more 
extensive  than  the  preceding  words.  The  term  is  applicable  to 
writs  and  executions,  but  it  is  also  applicable  to  every  step  taken 

1  1  State,  at  Large,  93. 
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in  a  cause.  *  It  indicates  the  progressive '  course  of  the  [  *  28  ] 
business  from  its  commencement  to  its  termination ;  and 
*' modes  of  process"  may  be  considered  as  equivalent  to  modes  or 
manner  of  proceeding.  If,  by  the  word  process,  congress  had  intend- 
ed nothing  more  than  a  general  phrase,  which  might  comprehend 
every  other  paper  issuing  out  of  a  court,  the  language  would  most 
probably  have  resembled  that  of  the  1st  section,  where  the  word 
"  processes,"  not  "  process,"  is  used  in  that  sense.  But  the  introduc* 
tion  of  the  word  "  modes,"  and  the  change  of  the  word  "  processes" 
for  <^  process,"  seem  to  indicate  that  the  word  was  used  in  its  more 
extensive  sense,  as  denoting  progressive  action ;  a  sense  belonging  to 
the  noun  in  the  singular  number,  rather  than  in  the  sense  in  which  it 
was  used  in  the  1st  section,  whic&  is  appropriate  to  the  same  noun 
in  its  plural  number. 

This  construction  is  supported  by  the  succeeding  sentence,  which 
is  in  these  words :  ^<  And  the  forms  and  modes  of  proceedings,  in 
causes  of  equity,  and  of  admiralty,  and  maiitime  jurisdiction,  shall 
be  according  to  the  course  of  the  civil  law." 

The  preceding  sentence  had  adopted  the  forms  of  writs  and  execu- 
tions, and  the  modes  of  process,  then  existing  in  the  courts  of  the 
several  States,  as  a  rule  for  the  federal  courts, ''  in  suits  at  common 
law."  And  this  sentence  adopts  "  the  forms  and  modes  of  proceed- 
ings" of  the  civil  law,  "  in  causes  of  equity,  and  of  admi- 
ralty and  maiitime  jurisdiction."  It  has  not,  we  •believe,  [  *29  ] 
been  doubted,  that  this  sentence  was  intended  to  regulate 
the  whole  course  of  proceeding,  '^  in  causes  of  equity,  and  of  ad- 
miralty and  maritime  jurisdiction."  It  would  be  difficult  to  assign 
a  reason  for  the  solicitude  of  congress  to  regulate  all  the  proceedings 
of  the  court,  sitting  as  a  court  of  equity,  or  of  admiralty,  which 
would  not  equally  require  that  its  proceedings  should  be  regulated 
when  sitting  as  a  court  of  common  law.  The  two  subjects  were 
equally  within  the  province  of  the  legislature,  equally  demanded 
their  attention,  and  were  brought  together  to  their  view.  If,  then, 
the  words  making  provision  for  each,  fairly  admit  of  an  equally  ex- 
tensive interpretation,  and  of  one  which  will  effect  the  object  that 
seems  to  have  been  in  contemplation,  and  which  was  certainly  desir- 
able, they  ought  to  receive  that  interpretation.  "  The  forms  of  writs 
and  executions,  and  modes  of  process  in  suits  at  common  law,"  and 
^the  forms  and  modes  of  proceedings,  in  causes  of  equity,  and  of  ad« 
miralty  and  maritime  jurisdiction,"  embrace  the  same  subject,  and  both 
relate  to  the  progress  of  a  suit  from  its  commencement  to  its  close. 

It  has  been  suggested  that  the  words, ''  in  suits  at  common  law," 
lestrain  the  preceding  words  to  proceedings  between  the  original 
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writ  and  judgment.  But  these  words  belong  to  "  writs  and  execu- 
tions," as  well  as  to  "  modes  of  process  "  and  no  more  limit  the  one 
than  the  other.  As  executions  can  issue  only  after  a  judg- 
[  •  30  ]  ment,  *  the  words,  "in  suits  at  common  law,"  must  apply  to 
proceedings  which  take  place  after  judgment. 

But  the  legal  sense  of  the  word  "suit"  adheres  to  the  case  after  the 
rendition  of  the  judgment,  and  it  has  been  so  decided.  Co.  Litt.  291. 
8  Co.  63,  b. 

This  construction  is  fortified  by  the  proviso,  which  is  in  these 
words :  "  Provided  that  on  judgments,  in  any  of  the  cases  aforesaid, 
where  different  kinds  of  executions  are  issuable  in  succession,  a 
capias  ad  satisfaciendum  being  one,  the  plaintiff  shall  have  his  elec- 
tion to  take  out  a  capias  ad  satisfaciendum  in  the  first  instance,  and 
be  at  liberty  to  pursue  the  same,  until  a  tender  of  the  debt  and  costs 
in  gold  or  silver  shall  be  made." 

The  proviso  is  generally  intended  to  restrain  the  enacting  clause, 
and  to  except  something  which  would  otherwise  have  been  within 
it,  or,  in  some  measure,  to  modify  the  enacting  clause.  The  object 
of  this  proviso  is  to  enable  the  creditor  to  take  out  a  capiat  ad  saUs' 
faciendum  in  the  first  instance,  and  to  pursue  it  until  the  debt  be 
satisfied,  notwithstanding  any  thing  to  the  contrary  in  the  enacting 
clause.  It  is  perfectiy  clear  that  this  provision  is  no  exception  firom 
that  part  of  the  enacting  clause  which  relates  to  the  "  forms  of  writs 
and  executions,"  and  can  be  an  exception  to  that  part  only  which 
relates  to  the  "  modes  of  process."  It  secures  the  right  to  elect  the 
capiat  ad  satisfaciendum^  in  the  first  instance,  where. that  writ  was  at 
all  issuable  under  the  law  of  the  State ;  and  to  pursue  it 
[  •  31  ]  until  the  debt  and  *  costs  be  tendered  in  gold  or  silver.  It 
relates  to  the  time  and  circumstances  under  which  the  exe- 
cution may  issue,  and  to  the  conduct  of  the  officer  while  in  posses* 
sion  of  the  execution.  These,  then,  are  objects  which  congress  sup- 
posed to  be  reached  by  the  words,  "modes  of  process,"  in  the 
enacting  clause. 

This  law,  though  temporary,  has  been  considered  with  some  atten- 
tion, because  the  permanent  law  has  reference  to  it,  and  adopts  some 
of  its  provisions.  It  was  continued  until  1792,  when  a  perpetual 
act  was  passed  on  the  subject  This,  whether  merely  explanatory, 
or  also  amendatory  of  the  original  act,  is  the  law  which  must  decide 
the  question  now  before  the  court. 

It  enacts,  "  that  the  forms  of  writs,  executions,  and  other  process, 
sxcept  their  style,  and  the  forms  and  modes  of  proceeding  in  suits  in 
those  of  common  law,  shall  be  the  same  as  are  now  used  in  the  said 
courts  respectively,  in  pursuance  of  the  act  entitied,  <  an  act  to  regu- 
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late  processes  in  the  cotirts  of  the  United  States/  except  so  far  as 
may  have  been  provided  for  by  the  act  to  establish  the  judicial  courts 
of  the  United  States ;  subject,  however,  to  such  alterations  and  addi- 
tions as  the  said  courts  respectively  shall,  in  their  discretion,  deem 
expedient,  or  to  such  regulations  as  the  supreme  court  of  the  United 
States  shall  think  proper,  from  time  to  time,  by  rule,  to  prescribe  to 
any  circuit  or  distrirt  cSuA  concerning  Ihe  same." 

This  act  is  drawn  with  more  deliberation  than  the  orig- 
inal act;  and  removes,  so  far  as  respects  *the  question  now  [  *  32  ] 
under  consideration,  some  doubt  which  might  be  entertained 
in  relation  to  the  correctness  with  which  the  act  of  1789  has  been 
construed.  It  distinguishes  very  clearly  between  the  forms  of  writs, 
and  all  other  process  of  the  same  character,  and  the  forms  and  modes 
of  proceeding  in  suits,  and  provides  for  both.  It  is  impossible  to 
confound  <<  the  forms  of  writs,  executions,  and  other  process,"  which 
are  to  be  attested  by  a  judge,  and  to  be  under  the  seal  of  the  court 
fiom  which  they  issue,  with  <<  the  forms  and  modes  of  proceeding  in 
suits."  They  are  distinct  subjects.  The  first  describes  the  paper 
'which  issues  from  the  court,  and  is  an  authority  to  the  officer  to  do 
that  which  it  commands ;  tha  last  embraces  the  whole  progress  of 
the  suit,  and  every  transaction  in  it,  from  its  commencement  to  its 
termination,  which  has  been  already  shown  not  to  take  place  until 
the  judgment  shall  be  satisfied.  It  may,  then,  and  ought  to  be  under- 
stood as  prescribing  the  conduct  of  the  officer  in  the  execution  of 
process,  that  being  a  part  of  ^  the  proceedings  "  in  the  suit  This  is 
to  conform  to  the  law  of  the  State,  as  it  existed  in  September,  1789. 
The  act  adopts  the  state  law,  as  it  then  stood,  not  as  it  might  after^ 
wards  be  made. 

A  comparison  of  the  proviso  to  the  permanent  act  with  that  which 
had  been  introduced  into  the  temporary  act,  will  serve  to  illustrate 
the  idea  that  the  proceedings  under  the  execution  were  contemplated 
in  the  enacting  clause,  and  supposed  to  be  prescribed  by  the 
words,  ^  modes  of  *  process,"  in  the  one  law,  and  <*  modes  [  *  83  ] 
of  proceeding,"  in  the  other. 

The  proviso  to  the  act  of  1789  authorizes  the  creditor  to  sue  out  a 
capias  ad  satisfaciendunij  in  the  first  instance,  and  to  continue  it  '^  until 
a  tender  of  the  debt  in  gold  and  silver  shall  be  made."  The  proviso 
to  the  act  of  1792  omits  this  last  member  of  the  sentence. 

The  appraisement  laws  existing  in  some  of  the  States,  authorized 
a  debtor  taken  in  execution  to  tender  property  in  discharge  of  his 
person;  and  this  part  of  the  proviso  shows  an  opinion  that  the 
enacting  clause  adopted  this  privilege,  and  an  intention  to  deprive 
him  of  it.     The  enacting  clause  bf  the  act  of  1792  adopts  the  state 
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law  to  precisely  the  same  extent  with  the  enacting  clause  of  the  act 
of  1789 ;  and  the  omission  of  the  clause  in  the  proviso  which  has 
been  mentioned  leaves  that  part  of  the  adopted  law  which  allows  the 
creditor  to  discharge  his  person  by  the  tender  of  property  in  force. 

The  subject  was  resumed  in  1792  in  the  act  entitied:  "An  act  in 
addition  to  the  act  entitled  an  act  to  establish  the  judicial  courts  of 
the  United  States."  ^ 

The  8th  section  enacts :  "  That  where  it  is  now  required  by  the  laws 
of  any  State  that  goods  taken  in  execution  on  a  writ  of  fieri  facias 
shall  be  appraised  previous  to  the  sale  thereof,  it  shall  be  lawful  for 
the  appraisers  appointed  under  the  authority  of  the  State  to  appraise 
goods  taken  in  execution  on  b,  fieri  facias  issued  out  of  any 
[  *  34  ]  court  of  the  United  States,  in  the  same  manner  *  as  if  such 
writ  had  issued  out  of  a  court  held  under  the  authority  of 
the  State ;  and  it  shall  be  the  duty  of  the  marshal,  in  whose  custody 
such  goods  may  be,  to  sununon  the  appraisers  in  like  manner  as  the 
sheriff  is,  by  the  laws  of  the  State,  required  to  summon  them ; "  "  and 
if  the  appraisers,  being  duly  summoned,  shall  fail  to  attend  and  per- 
form the  duties  required  of  them,  the  marshal  may  proceed  to  sell 
such  goods  without  an  appraisement." 

This  act  refers  to  the  appraisement  laws  of  the  respective  States, 
which  were  in  force  at  the  time  of  its  passage,  without  distinguish- 
ing between  those  which  were  enacted  before  and  those  which  were 
enacted  after  September,  1789.  The  fact,  however,  is  understood  to 
be  that  they  were  enacted  previous  to  that  time  generally  as  tem- 
porary laws,  and  had  been  continued  by  subsequent  acts.  They 
required,  so  far  as  they  have  been  inspected,  that  appraisers  should  be 
appointed  by  the  local  tribunals  to  appraise  the  property  taken  in  exe- 
cution. Supposing  laws  of  this  description  to  have  been  adopted  by 
the  act  of  1789,  the  regular  mode  of  proceeding  under  them  would 
have  been  for  the  courts  of  the  United  States,  respectively,  to  appoint 
appraisers  who  should  perform  the  same  duty  with  respect  to  execu- 
tions issuing  out  of  the  courts  of  the  Union,  as  was  performed  by 
appraisers  appointed  under  state  authority,  with  respect  to  executions 
issuing  out  of  the  courts  of  the  State.  It  was  unquestionably 
much  more  convenient  to  employ  that  machinery  which  waa 
[  *  35  ]  already  in  operation,  for  such  a  *  purpose  than  to  construct 
a  distinct  system ;  it  was  more  convenient  to  employ  the 
appraisers  already  existing  in  the  several  counties  of  a  State  than  to 
appoint  a  number  of  new  appraisers,  who  could  not  be  known  to 
the  courts  making  such  appointments.  Accordingly,  the  section 
under  consideration  does  not  profess  to  adopt  the  appraisement  laws 

^  1  Stats,  at  Large,  883.         • 
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of  the  several  States,  but  proceeds  on  the  idea  that  they  were  already 
adopted,  and  authorizes  the  officer  to  avail  himself  of  the  agency  of 
those  persons  who  had  been  selected  by  the  local  tribunals  to  appraise 
property  taken  in  execution.  Had  these  laws  been  supposed  to 
derive  their  authority  to  control  the  proceedings  of  the  courts  of  the 
United  States,  not  from  being  adopted  by  congress,  but  from  the 
vigor  imparted  to  them  by  the  state  legislatures,  the  intervention  of 
congress  would  have  been  entirely  unnecessary.  The  power  which 
was  competent  to  direct  the  appraisement,  was  competent  to  appoint 
the  appraisers. 

The  act,  passed  in  1800,'  "  for  the  relief  of  persons  imprisoned  for 
debt,"  takes  up  a  subject  on  which  every  State  in  the  Union  had 
acted  previous  to  September,  1789.  It  authorizes  the  marshal  to 
allow  the  benefit  of  the  prison  rules  to  those  who  are  in  custody 
under  process  issued  from  the  courts  of  the  United  States,  in  the 
same  manner  as  it  is  allowed  to  those  who  are  imprisoned  under 
process  issued  from  the  courts  of  the  respective  States. 

Congress  took  up  this  subject  in  1792,  and  provided  for  it 
by  a  temporary  law,^  which  was  *  continued  from  time  to  [  *  36  ] 
time,  until  the  permanent  law  of  1800.  It  is  the  only  act 
to  which  the  attention  of  the  court  has  been  drawn,  that  can  counte- 
nance the  opinion  tiiat  the  legislature  did  not  consider  the  Process 
Act  as  regulating  the  conduct  of  an  officer  in  the  service  of  execu- 
tions. It  may  be  supposed  that,  in  adopting  the  state  laws  as 
frurnishing  the  rule  for  proceedings  in  suits  at  common  law,  that  rule 
was  as  applicable  to  writs  of  capias  ad  satisfaciendum^  as  oi  fieri 
facias  ;  and  that  the  marshal  would  be  as  much  bound  to  allow  a 
prisoner  the  benefit  of  the  rules  under  the  act  of  congress,  as  to  sell 
upon  the  notice,  and  on  the  credit  prescribed  by  the  state  laws. 

The  suggestion  is  certainly  entitled  to  consideration.  But  were  it 
true,  that  the  Process  Acts  would,  on  correct  construction,  adopt  the 
state  laws  which  give  to  a  debtor  the  benefit  of  the  rules,  this  single 
act  of  superfluous  legislation,  which  might  be  a  precaution  suggested 
by  the  delicacy  of  the  subject,  by  an  anxiety  to  insure  such  mitiga- 
tion of  the  hardships  of  imprisonment,  as  the  citizens  of  the  respec- 
tive States  were  accustomed  to  see,  and  to  protect  the  officer  from 
the  hazard  of  liberating  the  person  of  an  imprisoned  debtor,  could  not 
countervail  the  arguments  to  be  drawn  from  every  other  law  passed  in 
relation  to  proceedings  on  executions,  and  from  the  omission  to  pass 
laws,  which  would  certainly  be  requisite  to  direct  the  conduct  of 
the  officer^  if  a  rule  was  not  furnished  by  the  Process  Act 

*  But  there  is  a  distinction  between  the  cases,  sufficient  [  *  37  ] 

^  2  Stats,  at  Laige,  4.  a  i  ib.  265. 
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to  justify  this  particular  provision.  The  jails  in  which  prisoners 
were  to  be  confined  did  not  belong-  to  the  government  of  the 
Union,  and  the  privilege  of  using  them  was  ceded  by  the  several 
States,  under  a  compact  with  the  United  States.  The  jailers  were 
state  officers,  and  received  prisoners  committed  under  process  of  the 
courts  of  the  United  States,  in  obedience  to  the  laws  of  their  respec- 
tive States.  Siome  doubt  might  reasonably  be  entertained,  how  far 
the  Process  Act  might  be  understood  to  apply  to  them. 

The  resolution  of  congress  ^  under  which  the  tise  of  the  state  jails 
was  obtained,  "  recommended  it  to  the  legislatures  of  the  several 
States,  to  pass  laws,  making  it  expressly  the  duty  of  the  keepers  of 
their  jails,  to  receive,  and  safe  keep  therein,  all  prisoners  committed 
under  the  authority  of  the  United  States,  until  they  shall  be  dis- 
charged by  due  course  of  the  laws  thereof."  The  laws  of  the  States, 
so  far  as  they  have  been  examined,  conform  to  this  resolution. 
Doubts  might  well  be  entertained,  of  permitting  the  prisoner,  under 
this  resolution,  and  these  laws,  to  have  the  benefit  of  the  rules.  The 
removal  of  such  doubts  seems  to  have  been  a  prudent  precaution. 

The  case  of  Palmer  v.  Allen,  7  C.  650,  may  be  considered,  at 
first  sight,  as  supporting  the  opinion  that  the  acts  for  regulating  pro- 
cesses in  the  courts  of  the  United  States,  do  not  adopt  the  laws  of  the 
several  States,  as  they  stood  in  September,  1789,  as  the  rule 
[  •  38  ]  by  •which  the  officers  of  the  federal  courts  are  to  be  governed 
in  the  service  of  process  issuing  out  of  those  courts ;  but,  upon 
an  examination  of  that  case,  this  impression  will  be  removed. 

In  that  case,  as  appears  from  the  statement  of  the  judge  who 
delivered  the  opinion  of  this  court.  Palmer,  as  deputy  marshal, 
arrested  Allen  on  a  writ  sued  out  of  the  district  court  of  Conneo- 
ticiit,  by  the  United  States,  to  recover  a  pencdty  under  a  statute  of 
the  United  States.  Bail  was  demanded,  and,  not  being  given,  Allen 
was  committed  to  prison.  For  this  commitment  Allen  brought  an 
action  of  trespass,  assault,  and  battery,  and  false  imprisonment,  in 
the  state  court.  Palmer  pleaded  the  whole  matter  in  justificationi 
and,  upon  demurrer,  the  plea  was  held  insufficient  The  judgment 
of  the  state  court  was  brought  before  this  court  by  writ  of  error,  and 
was  reversed ;  this  court  being  of  opinion  that  the  plea  was  a  good 
bar  to  the  action. 

The  demurrer  was  sustained  in  the  state  court,  because,  by  an  act 
of  the  legislature  of  Connecticut,  the  officer  serving  process  similar 
to  that  which  was  served  by  Palmer,  must,  before  committing  the 
person  on  whom  it  is  served  to  jail,  obtain  a  mittimus  firom  a  magis- 
trate of  the  State,  authorizing  such  conunitment;   and  that  court 
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was  of  opinion  that  the  act  of  congress  had  adopted  this  rule  so  aa 
to  make  it  obligatory  on  the  officer  of  the  federal  court. 

This  court  was  of  opinion  that  the  plea  made  out  a  sufficient 
justification,  and,  therefore,  reversed  the  judgment  of  the 
state  court.  This  •judgment  of  reversal  is  to  be  sustained  [  *  39  ] 
for  several  reasons,  without  impugning  the  general  principle 
that  the  acts  under  consideration  adopt  the  state  laws  as  they  stood 
in  September,  1789,  as  giving  the  mode  of  proceeding  in  executing 
process  issuing  out  of  the  courts  of  the  United  States. 

The  act  of  1792,  for  regulating  processes  in  the  courts  of  the 
United  States,  enacts,  that  "  the  modes  of  proceeding  in  suits,  in 
those  of  common  law,  shall  be  the  same  as  are  now  used  in  the 
said  courts  respectively,  in  pursuance  of  the  act,  entitled,  an  act  to 
regulate  processes  in  the  courts  of  the  United  States." 

The  indorsement  of  a  mittimus  on  the  vmt  had  never  been  used, 
as  appears  by  the  opinion  in  the  case  of  Palmer  v,  Allen,  in  the 
courts  of  the  United  States  for  the  district  of  Connecticut.  In 
connection  with  this  fact,  the  provision  of  the  act  of  1792  subjects 
the  modes  of  proceeding  under  the  laws  of  the  State,  '^  to  such  alter- 
ations and  additions  as  the  said  courts  respectively,  shall,  in  their 
discretion,  deem  expedient."  The  uniform  course  of  that  court,  from 
its  first  establishment,  dispensing  with  this  mittimtiSj  may  be  con- 
sidered as  the  alteration  in  this  particular  which  the  court  was  author- 
ized by  law  to  make. 

It  may  very  well  be  doubted,  too,  whether  the  act  of  congress 
which  conforms  the  modes  of  proceeding  in  the  courts  of  the  Union 
to  those  in  the  several  States,  requires  the  agency  of  state  officers, 
in  any  case  whatever  not  expressly  mentioned.  The  laws 
of  the  Union  may  permit  'such  agency,  but  it  is  by  no  [  *  40  ] 
means  clear  that  they  can  compel  it  In  the  case  of  the 
appraisement  laws,  already  noticed,  it  was  deemed  necessary  to  pass 
a  particular  act,  authorizing  the  marshal  to  avail  himself  of  the 
appraisers  for  the  State ;  and  the  same  law  dispenses  with  the 
appraisement,  should  they  fail  to  attend.  If  the  mittimus  should  be 
required  by  the  act  of  congress,  it  should  be  awarded  by  a  judge  of 
the  United  States,  not  by  a  state  magistrate,  in  like  manner  as  an 
order  for  bail,  in  doubtful  cases,  is  indorsed  by  a  judge  of  the  United 
States,  in  cases  where  the  state  law  requires  such  indorsement  to  be 
ii^de  by  the  judge  or  justice  of  the  court  from  which  the  process 
ibsues.  The  mittimus  is  a  commitment  for  want  of  bail;  and  the 
magistrate  who  awards  it,  decides,  in  doing  so,  that  it  is  a  case  in 
which  bail  is  demandable.  But  in  the  particular  case  of  Allen,  7  C. 
550,  that  question  was  decided  by  the  law.    The  act  of  congress  (act 
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of  1799,  March  2,  s.  65,^)  required  that  bail  should  be  given.  No 
application  to  the  judge  was  necessary.  The  officer  was  compelled 
to  arrest  the  body  of  Allen,  and  to  detain  him  in  custody  until  bail 
should  be  given.  This  act,  therefore,  dispenses  with  any  order  of  a 
judge  requiring  bail,  and  with  a  mittimus  authorizing  a  commitment 
for  the  want  of  bail.  The  officer  was  obliged  to  detain  the  body  of 
Allen  in  custody,  and  this  duty  was  best  performed  by  committing 
bim  to  jail.  These  reasons  operated  with  the  court  as  additional  to 
the  opinion  that  the  law  of  Connecticut,  requiring  a  mitti* 
[  *  41  ]  mils  in  *  civil  cases,  was,  in  its  terms,  a  peculiar  municipal 
regulation  imposing  a  restraint  on  state  officers,  which  was 
not  adopted  by  the  Process  Act  of  ijie  United  States,  and  was  a 
provision  inapplicable  to  the  courts  of  the  Union,  a  provision  which 
could  not  be  carried  into  effect  according  to  its  letter. 

The  reasons  assigned  by  the  court  for  its  decision  in  the  case  of 
Palmer  v.  Allen,  7  C.  550,  so  far  from  implying  an  opinion  that  the 
Process  Act  does  not  adopt  the  laws  of  the  several  States,  as  giving 
a  rule  to  be  observed  by  the  officer  in  executing  process  issuing  from 
the  courts  of  the  United  States,  recognizes  the  general  principle,  and 
shows  why  that  case  should  be  taken  out  of  its  operation. 

So  far  as  the  Process  Act  adopts  the  state  laws,  as  regulating  the 
modes  of  proceeding  in  suits  at  common  law,  the  adoption  is  ex* 
pressly  confined  to  those  in  force  in  September,  1789.  The  act  of 
congress  does  not  recognize  the  authority  of  any  laws  of  this  descrip* 
tion  which  might  be  afterwards  passed  by  the  States.  The  system^ 
as  it  then  stood,  is  adopted,  "  subject,  however,  to  such  alterations 
and  additions  as  the  said  courts  respectively  shall,  in  their  discretion, 
deem  expedient,  or  to  such  regulations  as  the  supreme  court  of  the 
United  States  shall  think  proper,  from  time  to  time,  by  rule,  to  pre- 
scribe to  any  circuit  or  district  court  concerning  the  same." 

This  provision  enables  the  several  courts  of  the  Union  tc 
[  •  42  ]  make  such  improvements  in  its  •  forms  and  modes  of  pro- 
ceeding as  experience  may  suggest,  and  especially  to  adopt 
such  state  laws  on  this  subject  as  might  vary  to  advantage  the  forms 
and  modes  of  proceeding  which  prevailed  in  September,  1789. 

The  counsel  for  the  defendants  contend  that  this  clause,  if  extended 
beyond  the  mere  regulation  of  practice  in  the  court  would  be  a  dele- 
gation of  legislative  authority  which  congress  can  never  be  supposed 
to  intend,  and  has  not  the  power  to  make. 

But  congress  has  expressly  enabled  the  courts  to  regulate  their 
practice  by  other  laws.     The  17th  section  of  the  Judiciary  Act  of 
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1789,  c  20,  enacts :  "  That  all  the  said  courts  shall  have  power  "  "  to 
make  and  establish  all  necessary  rules  for  the  orderly  conducting 
business  in  the  s^id  courts,  provided  such  rules  are  not  repugnant  to 
the  laws  of  the  United  States  ; "  and  the  7th  section  of  the  act,  "  in 
addition  to  the  act,  entitled,  an  act  to  establish  the  judicial  courts  of 
the  United  States,"  act  of  1793,  c.  22,  s.  7,  details  more  at  large  the 
powers  conferred  by  the  17th  section  of  the  Judiciary  Act.  These 
ejections  give  the  court  full  power  over  all  matters  of  practice ;  and  it 
is  not  reasonable  to  suppose  that  the  Process  Act  was  intended  solely 
for  the  same  object.  The  language  is  different ;  and  the  two  sec- 
tions last  mentioned  have  no  reference  to  state  laws. 

It  will  not  be  contended  that  congress  can  delegate  to  the  courts, 
or  to  any  other  tribunals,  powers  which  are  strictly  and  ex- 
clusively legislative.  *  But  congress  may  certainly  delegate  [  *  43  ] 
to  others  powers  which  the  legislature  may  rightfully  exer- 
cise itself.  Without  going  further  for  examples,  we  will  take  that 
the  legality  of  which  the  counsel  for  the  defendants  admit.  The  17tb 
section  of  the  Judiciary  Act,  and  the  7th  section  of  the  additional 
act,  empower  the  courts  respectively  to  regulate  their  practice.  It 
certainly  will  not  be  contended  that  this  might  not  be  done  by  con- 
gress. The  courts,  for  example,  may  make  rules,  directing  the  re- 
turning of  writs  and  processes,  the  filing  of  declarations  and  other 
pleadings,  and  other  things  of  the  same  description.  It  will  not  be 
contended  that  these  things  might  not  be  done  by  the  legislature, 
without  the  intervention  of  the  courts ;  yet  it  is  not  alleged  that  the 
power  may  not  be  conferred  on  the  judicial  department. 

The  line  has  not  been  exactly  drawn  which  separates  those  im- 
portant subjects,  which  must  be  entirely  regulated  by  the  legislature 
itself,  from  those  of  less  interest,  in  which  a  general  provision  may 
be  made,  and  power  given  to  those  who  are  to  act  under  such  general 
provisions,  to  fill  up  the  details.  To  determine  the  character  of  the 
power  given  to  the  courts  by  the  Process  Act,  we  must  inquire  into 
its  extent.  It  is  expressly  extended  to  those  forms  and  modes  of 
proceeding  in  suits  at  common  law,  which  were  used  in  the  state 
courts  in  September,  1789,  and  were  adopted  by  that  act.  What, 
then,  was  adopted  ? 

•  We  have  supposed  that  the  manner  of  proceeding  under  [  *  44  ] 
an  execution  was  comprehended  by  the  words,  '^  forms  and 
modes  of  proceeding  in  suits  "  at  common  law.  The  writ  commands 
the  officer  to  make  the  money  for  which  judgment  has  been  rendered. 
This  must  be  understood  as  directing  a  sale,  and,  perhaps,  as  direct- 
ing a  sale  for  ready  money.  But  the  writ  is  entirely  silent  with 
respect  to  the  notice,  with  respect  to  the  disposition  which  the  officei 
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is  to  make  of  the  property  between  the  seizure  and  sale ;  and,  prob- 
ably, with  respect  to  several  other  circumstances  which  occur  in 
obeying  its  mandate.  These  are  provided  for  in  the  Process  Act. 
The  modes  of  proceeding  used  in  the  courts  of  the  respective  States, 
are  adopted  for  the  courts  of  the  Union,  and  they  not  only  supply 
what  is  not  fully  expressed  in  the  writ,  but  have,  in  some  respects, 
modified  the  writ  itself,  by  prescribing  a  more  indirect  and  circuitous 
mode  of  obeying  its  mandate  than  the  officer  could  be  justified  in 
adopting.  In  some  instances,  the  officer  is  permitted  to  leave  the 
property  with  the  debtor,  on  terms  prescribed  by  the  law,  and  in 
others,  to  sell  on  a  prescribed  credit,  instead  of  ready  money. 

Now,  suppose  the  power  to  alter  these  modes  of  proceeding,  which 
the  act  conveys  in  general  terms,  was  specifically  given.  The  execu- 
tion orders  the  officer  to  make  the  sum  mentioned  in  the  writ  out  of 
the  goods  and  chattels  of  the  debtor.  This  is  completely  a  legislative 
providon,  which  leaves  the  officer  to  exercise  his  discretion 
[  •  45  ]  respecting  the  notice.  That  the  legislature  *  may  transfer 
this  discretion  to  the  courts,  and  enable  them  to  make  rules 
for  its  regulation,  will  not,  we  presume,  be  questioned.  So,  with 
respect  to  the  provision  for  leaving  the  property  taken  by  the  officer 
in  the  hands  of  the  debtor  till  the  day  of  sale.  He  may  do  this,  in- 
dependent of  any  legislative  act,  at  his  own  periL  The  law  considers 
the  property  as  his,  for  the  purposes  of  the  execution.  He  may  sell 
it,  should  it  be  produced,  in  like  manner  as  if  he  hiad  retained  it  in 
bis  personal  custody,  or  may  recover  it,  should  it  be  withheld  firom 
him.  The  law  makes  it  his  duty  to  do  that  which  he  might  do  in 
the  exercise  of  his  discretion,  and  relieves  him  from  the  responsibility 
attendant  on  the  exercise  of  discretion,  in  a  case  where  his  course  is 
not  exactly  prescribed,  and  he  deviates  firom  that  which  is  most  di- 
rect. The  power  given  to  the  court  to  vary  the  mode  of  proceeding 
in  this  particular,  is.  a  power  to  vary  minor  regulations,  which  are 
within  the  great  outlines  marked  out  by  the  legislature  in  directing 
the  execution.  To  vary  the  terms  on  which  a  sale  is  to  be  made, 
and  declare  whether  it  shall  be  on  credit,  or  for  ready  money,  is  cer- 
tainly a  more  important  exercise  of  the  power  of  regulating  the  con- 
duct of  the  officer,  but  is  one  of  the  same  principle.  It  is,  in  all  its 
parts,  the  regulation  of  the  conduct  of  the  officer  of  the  court  in  giving 
effect  to  its  judgments.  A  general  superintendence  over  this  subject 
seems  to  be  properly  within  the  judicial  province,  and  has  been 
always  so  considered.  It  is,  undoubtedly,  proper  for  the 
[  •  46  ]  legislature  to  prescribe  the  manner  *  in  which  these  minis- 
terial offices  shall  be  performed,  and  this  duty  will  never  be 
(ievolv(^d  on  any  other  department  without  urgent  reasons.     But,  in 
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the  mode  of  obeying  the  mandate  of  a  writ  issuing  from  a  court,  so 
much  of  that  which  may  be  done  by  the  judiciary,  under  the  authority 
of  the  legislature,  seems  to  be  blended  with  that  for  which  the  legis- 
lature must  expressly  and  directly  provide,  that  there  is  some  diflSi- 
culty  in  discerning  the  exact  limits  within  which  the  legislature  may 
avail  itself  of  the  agency  of  its  courts. 

The  difference  between  the  departments  undoubtedly  is,  that  the 
legislature  makes,  the  executive  executes,  and  the  judiciary  construes 
the  law ;  but  the  maker  of  the  law  may  commit  something  to  the 
discretion  of  the  other  departments,  and  the  precise  boundary  of  this 
power  is  a  subject  of  delicate  and  difEcult  inquiry,  into  which  a  court 
will  not  enter  unnecessarily. 

Congress,  at  the  introduction  of  the  present  government,  was  placed 
in  a  peculiar  situation.  A  judicial  system  was  to  be  prepared,  not 
for  a  consolidated  people,  but  for  distinct  societies,  already  possessing 
distinct  systems,  and  accustomed  to  laws  which,  though  originating 
in  the  same  great  principles,  had  been  variously  modified.  The  per- 
plexity arising  from  this  state  of  things  was  much  augmented  by  the 
circumstance  that,  in  many  of  the  States,  the  pressure  of  the  moment 
had  produced  deviations  from  that  course  of  administering  justice 
between  debtor  and  creditor,  which  consisted,  not  only  with 
the  spirit  of  the  constitution,  and,  consequently,  with  •the  [  *47  ] 
views  of  the  government,  but  also  with  what  might  safely 
be  considered  as  the  permanent  policy,  as  well  as  interest,  of  the 
States  themselves.  The  new  government  could  neither  entirely  dis- 
regard these  circumstances,  nor  consider  them  as  permanent.  In 
adopting  the  temporary  mode  of  proceeding  with  executions  then 
prevailing  in  the  several  States,  it  was  proper  to  provide  for  that 
return  to  ancient  usage,  and  just,  as  well  as  wise  principles,  which 
might  be  expected  from  those  who  had  yielded  to  a  supposed  neces* 
sity  in  departing  from  them.  Congress,  probably,  conceived  that 
this  object  would  be  best  effected  by  placing  in  the  courts  of  the 
Union  the  power  of  altering  the  "  modes  of  proceeding  in  suits  at 
common  law,"  which  includes  the  modes  of  proceeding  in  the  execu- 
tion of  their  judgments,  in  the  confidence  that,  in  the  exercise  of  this 
power,  the  ancient,  permanent,  and  approved  system,  would  be 
adopted  by  the  courts,  at  least  as  soon  as  it  should  be  restored  in  the 
several  States  by  their  respective  legislatures.  Congress  could  not 
have  intended  to  give  permanence  to  temporary  laws  of  which  it  dis- 
approved ;  and,  therefore,  provided  for  their  change  in  the  very  act 
which  adopted  them. 

But  the  objection  which  gentlemen  make  to  this  delegation  of 
legislative  power  seems  to  the  court  to  be  fatal  to  their  argument 
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If  congress  cannot  invest  the  courts  with  the  power  of  altering  the 
modes  of  proceeding  of  their  own  officers,  in  the  service  of  executions 
issued  on  their  own  judgments,  how  will  gentlemen  defend 
[  •48  ]  a  delegation  'of  the  same  power  to  the  state  legislatures? 
The  state  assemblies  do  not  constitute  a  legislative  body 
for  the  Union.  They  possess  no  portion  of  that  legislative  power 
which  the  constitution  vests  in  congress,  and  cannot  receive  it  by 
delegation.  How,  then,  will  gentlemen  defend  their  construction 
of  the  34th  section  of  the  Judiciary  Act?  From  this  section  they 
derive  the  whole  obligation  which  they  ascribe  to  subsequent  acts  of 
the  state  legislatures  over  the  modes  of  proceeding  in  the  courts  of 
the  Union.  This  section  is  unquestionably  prospective,  as  well  as 
retrospective.  It  regards  future,  as  well  as  existing  laws.  If,  then,  it 
embraces  the  rules  of  practice,  the  modes  of  proceeding  in  suits ;  if  it 
adopts  future  state  laws  to  regulate  the  conduct  of  the  officer  in  the 
performance  of  his  official  duties,  it  delegates  to  the  state  legislatures 
the  power  which  the  constitution  has  conferred  on  congress,  and 
which,  gentlemen  say,  is  incapable  of  delegation. 

As  construed  by  the  court,  this  section  is  the  recognition  of  uni- 
versal law ;  the  principle  that,  in  every  forum,  a  contract  is  governed 
by  the  law  with  a  view  to  which  it  was  made. 

But  the  question  respecting  the  right  of  the  courts  to  alter  the 
modes  of  proceeding  in  suits  at  common  law,  established  in  the 
ftocess  Act,  does  not  arise  in  this  case.  That  is  not  the  point  on 
which  the  judges  at  the  circuit  were  divided,  and  which  they  have 
adjourned  to  this  court.  The  question  really  adjourned  is, 
[  •  49  ]  whether  the  laws  of  Kentucky  respecting  *  executions, 
passed  subsequent  to  the  Process  Act,  are  applicable  to 
executions  which  issue  on  judgments*  rendered  by  the  federal  courts  ? 

If  they  be,  their  applicability  must  be  maintained,  either  in  virtue 
of  the  34th  section  of  the  Judiciary  Act,  or  in  virtue  of  an  original 
inherent  power  in  the  state  legislatures,  independent  of  any  act  of 
congress,  to  control  the  modes  of  proceeding  in  suits  depending  in  the 
courts  of  the  United  States,  and  to  regulate  the  conduct  of  their 
officers  in  the  service  of  executions  issuing  out  of  those  courts. 

That  the  power  claimed  for  the  State  is  not  given  by  the  34th 
section  of  the  Judiciary  Act,  has  been  fully  stated  in  the  preceding 
part  of  this  opinion.  That  it  has  not  an  independent  existence  in 
the  state  legislatures,  is,  we  think  one  of  those  political  axioms,  an 
attempt  to  demonstrate  which,  would  be  a  waste  of  argument  not  to 
be  excused.  The  proposition  has  not  been  advanced  by  counsel  m 
this  case,  and  will  probably  never  be  advanced.  Its  utter  inadmis- 
sibility will  at  once  present  itself  to  the  mind,  if  we  imagine  an  act 
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of  a  state  legislature  for  the  direct  and  sole  purpose  of  regulating 
proceedings  in  the  courts  of  the  Union,  or  of  their  officers  in  execut- 
ing their  judgments.  No  gentleman,  we  believe,  will  be  so  extrav- 
agant as  to  maintain  the  efficacy  of  such  an  act.  It  seems  not 
much  less  extravagant,  to  maintain  that  the  practice  of  the  federal 
courts,  and  the  conduct  of  their  officers,  can  be  indirectly  regulated 
by  the  state  legislatures,  by  an  act  professing  to  regulate 
•  the  proceedings  of  the  state  courts,  and  the  conduct  of  [  *  60  ] 
the  officers  who  execute  the  process  of  those  courts.  It  is  a 
general  rule,  that  what  cannot  be  done  directly  from  defect  of  power, 
cannot  be  done  indirectly. 

The  right  of  congress  to  delegate  to  the  courts  the  power  of  alter- 
ing the  modes  (established  by  the  Process  Act)  of  proceedings  in 
suits,  has  been  already  stated ;  but,  were  it  otherwise,  we  are  well 
satisfied  that  the  state  legislatures  do  not  possess  that  power. 

This  opinion  renders  it  unnecessary  to  consider  the  other  questions 
adjourned  in  this  case.  If  the  laws  do  not  apply  to  the  federal  courts, 
no  question  concerning  their  constitutionality  can  arise  in  those 
courts. 

10  W.  51 :  5  p.  190;  6  P.  648;  9  P.  329  ;  13  P.  45;  14  P.  301  ;  1  H.  301 ;  2  H.  9,  608. 
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The  act  of  assembly  of  Kentucky,  which  prohibits  the  sale  of  property  taken  under  execa- 
tions  for  less  than  three  fourths  of  its  appraised  yalue,  without  the  consent  of  the  owner, 
does  not  apply  to  a  venditioni  exponas  issued  out  of  the  circuit  court  for  the  district  of 
Kentucky. 

The  laws  of  the  United  States  authorize  thtf  courts  of  the  Union  so  to  alter  the  form  of  the 
process  of  execution  used  in  the  supreme  courts  of  the  States  in  September,  1789,  so  as  to 
subject  to  execution  lands  and  other  property,  not  thus  subject  by  the  state  laws  in  force 
at  that  time,  and  such  laws  are  constitutional. 

This  cause  was  argued  at  the  last  term,  by  the  same  counsel  with 
the  preceding  case  of  Wayman  v.  Southard,  and  continued  to  the 
present  term  for  advisement. 

Thompson,  J.,  delivered  the  opinion  of  the  court. 

This  case  comes  up  on  a  division  of  opinion  of  the  judges  of  the 
circuit  court  of  the  United  States  for  the  district  of  Kentucky,  upon 
a  motion  there  made  to  quash  the  return  of  the  marshal  upon  a 
venditioni^exponas  issued  in  this  cause.  The  writ  commanded  the 
marshal  to  expose  to  sale  certain  articles  of  property  therein  particu- 
larly specified ;  and,  among  other  things,  two  hundred  acres  of  land 
of  Abraham  Venable,  one  of  the  defendants.     The  marshal,  in  his 
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return,  states  substantially,  that  he  had  exposed  to  sale,  for 
[  *52  ]  *casb,  the  lands  mentioned  in  the  writ,  no  indorsement 

having  been  made  on  the  execution,  to  receive  in  payment 
certain  bank-notes,  according  to  the  provision  of  the  laws  of  Ken- 
tucky. That  the  lands  had  been  valued  at  twenty-six  dollars  per  acre^ 
and,  upon  the  offer  for  sale,  no  more  than  five  dollars  per  acre  was 
bid ;  which  not  being  three  fourths  of  the  appraised  value,  the  land 
was  not  sold;  thereby  conforming  his  proceedings  under  the  vendi- 
tioni  exponas  to  the  directions  of  the  law  of  Kentucky  of  the  21st  of 
December,  1821,  which  prohibits  the  sale  of  property  taken  under 
executions,  for  less  than  three  fourths  of  its  appraised  value,  without 
the  consent  of  the  owner. 

The  motion  in  the  court  below  was  to  quash  this  return,  and  to 
direct  the  marshal  to  proceed  to  sell  the  land  levied  upon,  without 
regard  to  the  act  above  referred  to.  Upon  this  motion,  the  judges, 
being  divided  in  opinion,  have,  according  to  the  provisions  of  the  act 
of  congress  in  such  cases,  certified  to  this  court  the  following  ques- 
tions :  — 

1.  Whether  the  said  act  of  the  general  assembly  of  Kentucky, 
when  applied  to  this  case,  was,  or  was  not,  repugnant  to  the  consti- 
tution of  the  United  States  ?  and, 

2.  Whether,  if  it  were  not  repugnant  to  the  constitution,  it  would 
operate  upon,  and  bind,  and  direct,  the  mode  in  which  the  venditioni 
exponas  should  be  enforced  by  the  marshal,  and  forbid  a  sale  of  the 

land  levied  upon,  unless  it  commanded  three  fourths  of  its 
[  •  63  ]  value  when  estimated,  *  according  to  the  provisions  of  the 
said  act  ? 

In  examining  these  questions,  I  shall  invert  the  order  in  which 
they  have  been  certified  to  this  court,  because,  if  the  law  does  not 
apply  to  the  case  so  as  to  regulate  and  govern  the  conduct  of  the 
marshal,  it  will  supersede  the  necessity  of  inquiring  into  its  consti- 
tutionality. 

It  ought  to  be  borne  in  mind  that  this  law  does  not  profess  in 
terms  to  extend  to  marshals,  or  to  executions  issued  out  of  the  courts 
of  the  United  States ;  and  it  is  only  under  some  general  expressions 
that  either  can,  by  possibility,  be  embraced  within  the  law.  And  it 
ought  not,  in  justice  to  the  legislature,  to  be  presumed  that  it  was 
intended,  by  any  general  terms  there  used,  to  regulate  and  control 
that  over  which  it  is  so  manifest  they  had  no  authority. 

It  cannot  certainly  be  contended,  with  the  least  color  of  plausi- 
bility, that  congress  does  not  possess  the  uncontrolled  power  to  legis- 
late with  respect  both  to  the  form  and  effect  of  executions  issued 
upon  judgments  recovered  in  the  courts  of  the  United  States.     The 
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judicial  power  would  be  incomplete,  and  entirely  inadequate  to 
the  purposes  for  which  it  was  intended,  if,  after  judgment,  it  could 
be  arrested  in  its  progress,  and  denied  the  right  of  enforcing  satis- 
faction in  any  manner  which  shall  be  prescribed  by  the  laws  of  the 
United  States.  The  authority  to  carry  into  complete  effect  the  judg- 
ments of  the  courts,  necessarily  results,  by  implication,  firom 
the  power  to  ordain  and  establish  such  courts.  *  But  it  [  *  S4  ] 
does  not  rest  altogether  upon  such  implication ;  for  ex- 
press authority  is  given  to  congress  to  make  all  laws  which  shall  be 
necessary  and  proper  for  carrying  into  execution  all  the  powers 
vested  by  the  constitution  in  the  government  of  the  United  States, 
or  in  any  department  or  officer  thereof.  The  right  of  congress,  there- 
fore, to  regulate  the  proceedings  on  executions,  and  direct  the  mode 
and  manner,  and  out  of  what  property  of  the  debtor  satisfaction  may 
be  obtained,  is  not  to  be  questioned,  and  the  only  inquiry  is  how  far 
this  power  has  been  exercised.  The  critical  review  taken  by  the 
chief  justice  of  the  various  laws  of  the  United  States,  in  the  opinion 
delivered  in  the  case  of  Wayman  v.  Southard,  10  W.  20,  very  much 
abridges  an  examination  that  might  otherwise  have  been  proper  in 
this  case.  The  result  of  that  opinion  shows  that  congress  has 
adopted,  as  the  guide  for  the  courts  of  the  United  States,  the  proc- 
esses which  were  used  and  allow9d  in  the  supreme  courts  of  the 
several  states  in  the  year  1789.  That  the  34th  section  of  the  Judi- 
ciary Act,^  which  requires  thai;  the  laws  of  the  several  States  shall  be 
regarded  as  rules  of  decision  in  trials  at  common  law,  in  the  courts 
of  the  United  States,  has  no  application  to  the  practice  of  the  courts, 
or  in  any  manner  calls  upon  them  to  pursue  the  various  changes 
which  may  take  place  from  time  to  time  in  the  state  courts,  with  re- 
spect to  their  processes,  and  modes  of  proceeding  under  them. 
The  principal  *  inquiry  in  this  case  is,  whether  the  laws  of  [  *  65  ] 
the  United  States  authorize  the  courts  so  to  alter  the  form 
of  the  process  of  execution,  which  was  in  use  in  the  supreme  courts 
of  the  several  States  in  the  year  1789,  as  to  uphold  the  venditioni  «a> 
ponds  issued  in  this  cause.  In  the  year  1792,'^  when  the  Process  Act 
of  1789^  was  made  perpetual,  land  in  the  State  of  Kentucky  could 
not  be  taken  and  sold  on  execution ;  a  law,  however,  subjecting  lands 
to  executions  was  passed  shortly  thereafter  in  the  same  year ;  and 
the  question  now  arises  whether  the  circuit  court  of  the  United  States 
for  the  Kentucky  district  could  so  alter  the  process  of  execution  as 
to  authorize  the  seizure  and  sale  of  land  by  virtue  thereof. 

For  the  decision  of  this  question,  it  is  necessary  again  to  recur  to 


^  1  Stats,  at  Large,  92.  » lb.  275.  3  Jb.  93. 
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some  of  the  acts  of  congress  which  were  under  consideration  in  the 
case  referred  to,  for  the  purpose  of  ascertaining  whether  they  do  not 
provide  as  well  for  the  effect  and  operation,  as  for  the  form  of  proc- 
ess. 

By  the  14th  section  of  the  Judiciary  Act,^  power  is  given  to  the 
courts  of  the  United  States  to  issue  a  writ  of  scire  facias^  habeas 
corpus^  and  all  other  writs  not  specially  provided  for  by  statutCi 
which  may  be  necessary  for  the  exercise  of  their  respective  juris- 
dictions, and  agreeable  to  the  principles  and  usages  of  law.  That 
executions  are  among  the  writs  hereby  authorized  to  be  issued,  can- 
not admit  of  a  doubt ;  they  are  indispensably  necessary  for  the 
beneficial  exercise  of  the  jurisdiction  of  the  courts ;  and  in 
[  •  56  ]  subsequent  parts  of  the  act,  *  this  writ  is  specifically  named 
as  one  to  be  used,  and  the  control  which  the  court,  in  cer- 
tain cases,  is  authorized  to  exercise  over  it  is  pointed  out.  The  pre- 
cise limitations  and  qualifications  of  this  power,  under  the  terms, 
agreeable  to  the  principles  and  usages  of  law,  is  not  perhaps  so 
obvious.  It  doubtless  embraces  writs  sanctioned  by  the  principles 
and  usages  of  the  common  law.  But  it  would  be  too  limited  a  con- 
struction, as  it  respects  writs  of  execution,  to  restrict  it  to  such  only 
as  were  authorized  by  the  common  law.  It  was  well  known  to 
congress  that  there  were  in  use^  the  state  courts,  writs  of  execu- 
tion, other  than  such  as  were  conformable  to  the  usages  of  the 
common  law.  And  it  is  reasonable  to  conclude  that  such  were 
intended  to  be  included  under  the  general  description  of  writs  agree- 
able to  the  principles  and  usages  of  law.  If  it  had  been  intended  to 
restrict  the  power  to  common  law  writs,  such  limitation  would  prob- 
ably have  been  imposed  in  terms.  That  it  was  intended  to  authorize 
writs  of  execution  sanctioned  by  the  principles  and  usages  of  the 
state  laws,  is  strongly  corroborated  by  the  circumstance  that  the 
Process  Act,  passed  a  few  days  thereafter,  adopts  such  as  the  only 
writs  of  execution  to  be  used.  Can  it  be  doubted,  but  that  under 
the  power  here  given  in  the  Judiciary  Act,  the  courts  of  the  United 
States,  in  those  States  where  lands  were  liable  to  be  taken  and  sold 
on  execution,  would  have  been  authorized  to  issue  a  like  process  ? 
But  under  this  act,  the  courts  are  not  restricted  to  the  kind 
[  •  67  ]  of  process  used  in  the  state  *  courts,  or  bound  in  any  re- 
spect to  conform  themselves  thereto.  This  latitude  of  dis- 
cretion was  not  deemed  expedient  to  be  left  with  the  courts ;  and 
the  act  of  the  29th  of  September,  1789,  entitled,  "An  act  to  regulate 
processes  in  the  courts  of  the  United  States,"  modifies  and  limits 

1  1  Stats,  at  Large,  91. 


FEBRUARY  TERM,  1825.  BBS 


Bank  of  the  United  States  v,  Halstead.     10  W. 


this  power.  So  far  as  is  material  to  the  present  inquiry,  it  declares 
that  the  forms  of  writ^  and  executions,  and  modes  of  process,  in  the 
circuit  and  district  courts,  in  suits  at  common  law,  shall  be  the  same 
in  each  State  respectively,  as  are  now  used  or  allowed  in  the  supreme 
courts  of  the  same.  The  form  of  the  writ  contains  substantially 
directions  as  to  what  is  to  be  done  under  it.  Whether  mesne  or 
fiual  process,  it  is  on  its  face  so  shaped  and  moulded  as  to  be  adapted 
to  the  purposes  for  which  it  is  intended.  This  act,  therefore,  adopts 
the  effect  as  well  as  the  form  of  the  state  processes ;  and  as  these 
were  various  in  the  different  States,  it  goes  further,  and  adopts  the 
modes  of  process  which  must  include  every  thing  necessary  to  a  com- 
pliance with  the  command  of  the  writ  The  effect  and  operation  of 
executions  must  of  course  vary  in  the  different  States,  according  to 
the  different  forms  which  were  used  and  allowed.  The  mode  of 
proceeding  where  lands,  for  instance,  were  liable  to  be  taken  and 
sold  on  execution,  was  different  from  that  which  would  be  necessary 
where  they  were  only  liable  to  be  extended  under  an  elegit.  It  was 
therefore  necessary  to  adopt  the  modes  of  process  if  the  process 
itself  was  adopted.  This  act  was  temporary ;  and  con- 
tinued •  from  time  to  time,  until  the  permanent  law  of  the  [  *  58  ] 
8th  of  May,  1792,  was  passed ;  the  second  section  of  which, 
80  far  as  relates  to  the  second  qdestion,  declares  that  the  forms  of 
writs,  executions,  and  other  process,  except  their  style,  and  the  forms 
and  modes  of  proceeding  in  suits  of  common  law,  in  the  courts  of 
the  United  States,  shall  be  the  same  as  are  now  used  in  the  said 
courts,  in  pursuance  of  the  act  entitled,  ''An  act  to  regulate  processes 
in  the  courts  of  the  United  States."  This  section  then  goes  on  to 
prescribe  the  rules  and  principles  by  which  the  courts  of  equity,  and 
of  admiralty  and  maritime  jurisdiction,  were  to  be  governed ;  and 
then  follows  this  provision :  "  Subject,  however,  to  such  alterations 
and  additions  as  the  said  courts  respectively  shall,  in  their  discre- 
tion, deem  expedient,  or  to  such  regulations  as  the  supreme  court 
of  the  United  States  shall  think  proper,  from  time  to  time,  by  rule, 
to  prescribe  to  any  circuit  or  district  court  concerning  the  same." 
There  can  be  no  doubt  that  the  power  here  given  to  the  courts  ex- 
tends to  all  the  subjects  in  the  preceding  parts  of  the  section ;  and 
embraces  as  well  the  forms  of  process  and  modes  of  proceeding  in 
suits  of  common  law,  as  those  of  equity  and  of  admiralty  and  mari- 
time jurisdiction.  It  will  be  perceived  that  this  act  presupposes 
that,  in  point  of  practice,  the  several  courts  of  the  United  States  had 
carried  into  execution  the  provisions  of  the  act  of  1789 ;  and  had 
adopted  the  forms  of  process,  and  modes  of  proceeding 
thereon,  which  were  then  usual,  and  *  allowed  in  the  su-   F  *  59  ] 
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preme  courts  of  the  respective  States ;  and  it  ratifies  and  continaes 
such  practice,  and  extends  it  to  all  the  proceedings  in  suits.     This 
course  was  no  doubt  adopted  as  one  better  calculated  to  meet  the 
views  and  wishes  of  the  several  States,  than  for  congress  to  have 
framed  an  entire  system  for  the  courts  of  the  United  States,  varying 
from  that  of  the  state  courts.     They  had  in  view,  however,  state 
systems  then  in  actual  operation,  well  known  and  understood,  and 
the  propriety  and  expediency  of  adopting  which,  they  would  well 
judge  of  and  determine.     Hence  the  restriction  in  the  act  now  used 
and  allowed  in  the  supreme  courts  of  the  several  States.  There  is  no 
part  of  the  act,  however,  that  looks  like  adopting  prospectively,  by 
positive  legislative  provision,  the  various  changes  that  might  there- 
after be  made  in  the  state  courts.     Had  such  been  the  intention  of 
congress,  the  phraseology  of  the  act  would  doubtless  have  been 
adapted  to  that  purpose.    It  was,  nevertheless,  foreseen  that  changes 
probably  would  be  made  in  the  processes  and  proceedings  in  the 
state  courts,  which  might  be  fit  and  proper  to  be  adopted  in  the 
courts  of  the  United  States ;  and,  not  choosing  to  sanction  such 
changes  absolutely  in  anticipation,  power  is  given  to  the  courts  over 
the  subject,  with  a  view,  no  doubt,  so  to  alter  and  mould  their  proc- 
esses and  proceedings,  as  to  conform  to  those  of  the  state  courts  as 
nearly  as  might  be,  consistently  with  the  ends   of  justice.     This 
authority  must  have  been  given  to  the  courts  for  some  sub- 
[  •  60  ]•  stantial  and  beneficial  *  purpose.     If  the  alterations  are 
limited  to  mere  form,  without  varying  the  effect  and  oper- 
ation of  the  process,  it  would  be  useless.     The  power  here  given,  in 
order  to  answer  the  object  in  view,  cannot  be  restricted  to  form  as 
contradistinguished   from  substance,  but  must  be  understood  as 
vesting  in  the  courts  authority,  so  to  frame,  mould,  and  shape  the 
process,  as  to  adapt  it  to  the  purpose  intended. 

The  general  policy  of  all  the  laws  on  this  subject  is  very  apparent 
It  was  intended  to  adopt,  and  conform  to,  the  state  process  and 
proceedings,  as  the  general  rule,  but  under  such  guards  and  checks 
as  might  be  necessary  to  insure  the  due  exercise  of  the  powers  of  the 
courts  of  the  United  States.  They  have  authority,  therefore,  from 
time  to  time  to  alter  the  process,  in  such  manner  as  they  shall 
deem  expedient,  and  likewise  to  make  additions  thereto,  which 
necessarily  implies  a  power  to  enlarge  the  effect  and  operation  of  the 
process.  The  exercise  of  this  power  is,  to  be  sure,  left  in  the  discre- 
tion of  the  court ;  but  the  object  and  purpose  for  which  it  is  given 
is  so  plainly  marked,  that  it  is  hardly  to  be  presumed  the  courts 
would  omit  carrying  it  into  execution,  without  some  substantial 
reason.     And,  the  better  to  insure  this,  authority  is  given  to  this 
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oourty  to  prescribe  to  the  circuit  and  district  courts,  such  regulations 
on  the  subject  as  it  shall  think  proper.  And  should  this  trust  not  be 
duly  and  discreetly  exercised  by  the  courts,  it  is  at  all  times  in  the 
power  of  congress  to  correct  the  evil  by  more  specific  legis- 
lation. But  so  long  as  'the  courts  of  the.  United  States  [  *  61  ] 
shall  make  such  alterations  or  additions  in  their  process  of 
execution  as  only  to  reach  property  made  subject  to  execution  from 
the  state  courts,  there  would  seem  to  be  no  just  ground  for  com- 
plaint. When,  therefore,  the  law  of  Kentucky  made  land  subject  to 
executions,  it  was  carrying  into  effect  the  spirit  and  object  of  the  act 
of  congress,  for  the  circuit  court  so  to  alter  and  add  to  the  form  of 
its  execution,  as  to  authorize  the  taking  and  selling  the  debtor's 
land. 

It  is  said,  however,  that  this  is  the  exercise  of  legislative  power, 
which  could  not  be  delegated  by  congress  to  the  courts  of  justice. 
But  this  objection  cannot  be  sustained.  There  is  no  doubt  that 
congress  might  have  legislated  more  specifically  on  the  subject,  and 
declared  what  property  should  be  subject  to  executions  from  the 
courts  of  the  United  States.  But  it  does  not  follow  that,  because 
congress  might  have  done  this,  they  necessarily  must  do  it,  and 
cannot  commit  the  power  to  the  courts  of  justice.  Congress  might 
regulate  the  whole  practice  of  the  courts,  if  it  was  deemed  expedient 
so  to  do :  but  this  power  is  vested  in  the  courts ;  and  it  never  has 
occurred  to  any  one  that  it  was  a  delegation  of  legislative  power.  The 
power  given  to  the  courts  over  their  process  is  no  more  than  authoriz- 
ing them  to  regulate  and  direct  the  conduct  of  the  marshal,  in  the 
execution  of  the  process.  It  relates,  therefore,  to  the  ministerial  duty 
of  the  officer ;  and  partakes  no  more  of  legislative  power, 
than  that  discretionary  authority  •intrusted  to  every  de-  [  *  62  ] 
partment  of  the  government  in  a  variety  of  cases.  And,  as 
is  forcibly  observed  by  the  court,  in  the  case  of  Wayman  v.  Southard 
10  W.  1,  the  same  objection  arises  to  delegating  this  power  to  the 
state  authorities,  as  there  does  to  intrusting  it  to  the  courts  of  the 
United  States.  It  is  as  much  a  delegation  of  legislative  power  in 
the  one  case  as  in  the  other.  It  has  been  already  decided,  in  the 
case  referred  to,  that  the  34th  section  of  the  Judiciary  Act  has  no 
application  to  the  practice  of  the  courts  of  the  United  States,  so  as 
in  any  manner  to  govern  the  form  of  the  process  of  execution.  And 
all  the  reasoning  of  the  court,  which  denies  the  application  of  this 
section  to  the  form,  applies  with  equal  force  to  the  effector  extent 
and  operation  of  the  process.  If,  therefore,  congress  has  legislated  at 
all  upon  the  effect  of  executions,  they  have  either  adopted  and  limited 
it  to  that  which  would  have  been  given  to  the  like  process  from  the 
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supreme  courts  of  the  respective  States,  in  the  year  1789,  or  have 
provided  for  changes,  by  authorizing  the  courts  of  the  United  States 
to  make  such  alterations  and  additions  in  the  process  itself,  as  to  give 
it  a  different  effect. 

To  limit  the  operation  of  an  execution  now,  to  that  which  it  would 
have  had  in  the  year  1789,  would  open  a  door  to  many  and  great  in- 
conveniences, which  congress  seems  to  have  foreseen,  and  to  have 
guarded  against,  by  giving  ample  powers  to  the  courts,  so  to  mould 
their  process  as  to  meet  whatever  changes  might  take  place.     And 

if  any  doubt  existed,  whether  the  act  of  1792  vests  such 
[  •  63  ]   power  in  the  courts,  or  with  respect  to  its  *  constitutionality, 

the  practical  construction  heretofore  given  to  it,  ought  to 
have  great  weight  in  determining  both  questions.  It  is  understood 
that  it  has  been  the  general  if  not  the  universal  practice  of  the  courts 
of  the  United  States,  so  to  alter  their  executions,  as  to  authorize  a 
levy  upon  whatever  property  is  made  subject  to  the  like  process  from 
the  state  courts ;  and  under  such  alterations,  many  sales  of  land  have 
no  doubt  been  made,  which  might  be  disturbed  if  a  contrary  con- 
struction should  be  adopted.  That  such  alteration,  both  in  the  form 
and  effect  of  executions,  has  been  made  by  the  circuit  court  for  the 
district  of  Kentucky,  is  certain  from  the  case  now  before  us,  as,  in 
1789,  land  in  Kentucky  could  not  be  sold  on  execution.  If  the  court, 
then,  had  the  power,  so  to  frame  and  mould  the  execution  in  this 
case,  as  to  extend  to  lands,  the  only  remaining  inquiry  is,  whether 
the  proceedings  on  the  execution  could  be  arrested  and  controlled  by 
the  state  law?  And  this  question  would  seem  to  be  put  at  rest  by 
the  decision  in  the  case  of  Wayman  v.  Southard,  10  W.  1.  The  law 
of  Kentucky,  as  has  been  already  observed,  does  not  in  terms  profess 
to  exercise  any  such  authority ;  and  if  it  did,  it  must  be  unavailing. 
An  officer  of  the  United  States  cannot,  in  the  discharge  of  his  duty, 
be  governed  and  controlled  by  state  laws,  any  further  than  such 
laws  have  been  adopted  and  sanctioned  by  the  legislative  authority 
of  the  United  States.     And  he  does  not,  in  such  case,  act  under  the 

authority  of  the  state  law,  but  under  that  of  the  United 
[  •  64  ]    States,  *  which  adopts  such  law.     An  execution  is  the  fruit 

and  end  of  the  suit,  and  is  very  aptly  called  the  life  of  the 
law.  The  suit  does  not  terminate  with  the  judgment ;  and  all  pro- 
ceedings on  the  execution  are  proceedings  in  the  suit,  and  which 
are  expressly,  by  the  act  of  congress,  put  under  the  regulation  and 
control  of  the  court  out  of  which  it  issues.  It  is  a  power  incident  to 
every  court  from  which  process  issues,  when  delivered  to  the  proper  . 
officer,  to  enforce  upon  such  officer  a  compliance  with  his  duty,  and 
a  due  execution  of  the  process,  according  to  its  command.    But  we 
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are  not  left  to  rest  upon  any  implied  power  of  the  court,  for 
such  authority  over  the  officer.  By  the  7th  section  of  the  act 
of  the  2d  of  March,  1793,'  it  is  declared,  that  "  it  shall  be  lawful 
for  the  several  courts  of  the  United  States  from  time  to  time,  as 
occasion  may  require,  to  make  rules  and  orders  for  their  respective 
courts  directing  the  returning  of  writs  and  processes,  (Sec.,  and  to  reg- 
ulate the  practice  of  the  said  courts  respectively,  in  such  manner  as 
shall  be  fit  and  necessary  for  the  advancement  of  justice,  and  espec- 
ially to  the  end  to  prevent  delays  in  proceedings."  To  permit  the 
marshal,  in  this  case,  to  be  governed  and  controlled  by  the  state 
law,  is  not  only  delaying,  but  may  be  entirely  defeating  the  effect 
and  operation  of  the  execution,  and  would  be  inconsistent  with  the 
advancement  of  justice. 

Upon  the  whole,  therefore,  the  opinion  of  this  court  is,  that  th«* 
circuit  court  had  authority  to  alter  the  form  of  the  process 
of  execution,  so  as  'to  extend  to  real  as  well  as  personal   [  *  65  ] 
property,  when,  by  the  laws  of  Kentucky,  lands  were  made 
subject  to  the  like  process  from  the  state  courts ;  and  that  the  act  of 
the  general  assembly  of  Kentucky  does  not  operate  upon,  and  bin 
and  direct  the  mode  in  which  the  venditioni  exponcLS  should  be  en 
forced  by  the  marshal,  so  as  to  forbid  a  sale  of  the  land  levied  upon 
unless  it  commanded  three  fourths  of  its  value,  according  to  the 
provisions  of  the  said  act;   and  that,  of  course,  the  return  of  the 
marshal  is  insufficient,  and  ought  to  be  quashed.     This  renders  it 
unnecessary  to   inquire   into   the   constitutionality   of  the  law  of 
Kentucky.^  ^ 

6  P.  210;  6  P.  648;  9  P.  829;  18  P  45;  14  P  801;  2H.606;  6H.801;  2B.480; 

6  Wal.  166.  484. 


Thb  Antelopb.     The  Vice-Consuls  of  Spain  and  Portugali 

Libellants. 

10  W.  66. 

The  African  slave-trade  is  not  contrary  to  the  law  of  nations. 
The  right  of  search  is  a  belligerent  right  onlj. 

One  nation  cannot  execute  the  penal  laws  of  another,  and  consequently  a  foreign  resselt 
engaged  in  the  slave-trade,  cannot  lawfully  be  captured  by  an  American  cruiser. 

I  1  Stats.  a|  Large,  885. 

s  In  the  case  of  the  Bank  of  the  United  States  v.  January,  also  certified  from  th« 
circuit  court  of  Kentucky,  the  process  was  a  capias,  to  which  the  acts  of  1 789  and  1 792 
extend  in  express  terms.  This  court,  therefore,  determined,  that  congress  must  be 
understood  to  have  adopted  that  process  as  one  that  was  to  issue  permanently  from 
the  courts  of  the  United  States,  whenever  it  was  in  use,  at  the  epoch  contemplated  by 
those  acts,  as  a  state  process.    A  certificate  was  directed  accordingly. 

VOL.   YI.  29 
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Slaves,  il legally  captured,  were  restored  to  a  foreigner  who  showed  himself  to  have  been  in 
possession  at  the  time  of  the  capture ;  the  court  being  equally  divided  in  opinion,  and 
consequently  the  decree  of  the  court  below  to  that  effect  affirmed  ;  but  if  no  such  proof 
of  possession  is  made  by  any  individual,  the  slaves  must  be  delivered  to  the  United 
States. 

[  •  67  ]       Appeal  from  the  circuit  court  of  Georgia. 

These  cases  were  allegations  filed  by  the  vice-consuls  of 
Spain  and  Portugal,  claiming  certain  Africans  as  the  property  of  sub- 
jects  of  their  nation.  The  material  facts  were  as  follows:  A  priva- 
teer, called  The  Colombia,  sailing  under  a  Yenezuelean  commission, 
entered  the  port  of  Baltimore  in  the  year  1819 ;  clandestinely  shipped 
a  crew  of  thirty  or  forty  men ;  proceeded  to  sea,  and  hoisted  the 
Artegan  flag,  assuming  the  name  of  The  Arraganta,  and  prosecuted 
a  voyage  along  the  coast  of  Africa ;  her  officers  and  the  greater  pari 
of  her  crew  being  citizens  of  the  United  States.  Off  the  coast  of 
Africa,  she  captured  an  American  vessel,  from  Bristol,  in  Rhode 
Island,  from  which  she  took  twenty-five  Africans;  she  captured 
several  Portuguese  vessels,  from  which  she  also  took  Africans ;  and 

she  captured  a  Spanish  vessel,  called   The  Ajitelope,  in 
*  68  ]  which  she  *  also  took  a  considerable  number  of  Africans. 

The  two  vessels  then  sailed  in  company  to  the  coast  of 
Brazil,  where  The  Arraganta  was  wrecked,  and  her  master,  Metcalf, 
and  a  great  part  of  his  crew,  made  prisoners ;  the  rest  of  the  crew, 
with  the  armament  of  The  ArragantsL,  were  transferred  to  The  An- 
telope, which,  thus  armed,  assumed  the  name  of  The  General 
Ramirez,  under  the  command  of  John  Smith,  a  citizen  of  the  United 
States ;  and  on  board  this  vessel  were  all  the  Africans  which  had 
been  captured  by  the  privateer  in  the  course  of  her  voyage.  This 
vessel,  thus  freighted,  was  found  hovering  near  the  coast  of  the 
United  States,  by  the  revenue  cutter,  Dallas,  under  the  command  of 
Captain  Jackson,  and  finally  brought  into  the  port  of  Savannah  for 
adjudication.  The  Africans,  at  the  time  of  her  capture,  amounted 
to  upwards  of  two  hundred  and  eighty.  On  their  arrival,  the  vessel 
and  the  Africans  were  libelled,  and  claimed  by  the  Portuguese  and 
Spanish  vice-consuls  reciprocally.  They  were  also  claimed  by  John 
Smith,  as  captured  jure  belli*  They  were  claimed  by  the  United 
States,  as  having  been  transported  f^om  foreign  parts  by  American 
citizens,  in  contravention  to  the  laws  of  the  United  States,  and  as 
entitled  to  their  freedom  by  those  laws,  and  by  the  law  of  nations. 
Captain  Jackson,  the  master  of  the  revenue  cutter,  filed  an  alternative 
claim  foi  the  bounty  given  by  law,  if  the  Africans  should  be  adjudged 
to  the  United  States ;  or  to  salvage,  if  the  whole  subject  should  be 
adjudged  to  the  Portuguese  and  Spanish  consuls. 
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*  The  court  dismisBed  the  libel  and  claim  of  John  Smith.  [  *  69  ] 
They  dismissed  the  claim  of  the  United  States,  except  as 

to  that  portion  of  the  Africans  which  had  been  tdken  from  the 
American  vessel.  The  residue  was  divided  between  the  Spanish 
and  Portuguese  claimants. 

No  evidence  was  offered  to  show  which  of  the  Africans  were  taken 
from  the  American  vessel,  and  which  from  the  Spanish  and  Portu- 
guese ;  and  the  court  below  decreed,  that,  as  about  one  third  of  them 
died,  the  loss  should  be  averaged  among  these  three  different  classes; 
and  that  sixteen  should  be  designated,  by  lot,  from  the  whole  number, 
and  delivered  over  to  the  marshal,  according  to  the  law  of  the  United 
States,  as  being  the  fair  proportion  of  the  twenty-five,  proved  to 
have  been  taken  from  an  American  vesseL 

*  The  reasons  assigned  in  thte  appellants'  case,  for  reversing  [  *  70  ] 
the  decrees  of  the  court  below,  were  as  follows :  — 

1.  That  the  possession  of  these  Africans  by  the  claimants,  before 
the  capture  by  the  privateer,  affords  no  presumption  that  they  were 
their  property ;  that  they  must  show  a  law  entitling  them  to  hold 
them  as  property. 

2.  That  if  these  Africans  are  to  be  considered  as  having  been  in 
a  state  of  slavery,  when  in  the  Spanish  and  Portuguese  vessels  from 
which  they  were  taken,  and  if  the  court  shall  consider  itself  bound 
to  restore  them  to  the  condition  from  which  they  were  taken,  this  can 
be  done  only  by  placing  them  in  the  hands  of  those  who  shall  prove 
themselves  to  have  been  the  owners ;  and  that  this  purpose  cannot 
be  answered  by  restoring  them  to  the  consuls  of  Spain  and  Portugal. 

3.  That  if  some  of  these  Africans  were  the  property  of  the  claim- 
ants, yet  some  were  not ;  and,  failing  to  prove  which  were  theirs,  the 
decree  is  erroneous,  in  determining  by  lot  a  matter  which  the  claim- 
ants were  bound  to  establish  by  proof. 

Key  and  the  Attorney'  General^  for  the  appellants. 

Berrien  and  C.  J.  Ingersol/^  for  the  respondents. 

*  Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  [  *  114  ] 
and,  after  stating  the  case,  proceeded  as  follows ;  — 

In  prosecuting  this  appeal,  the  United  States  assert  no  property  in 
themselves.  They  appear  in  the  chara<ster  of  guardians,  or  next 
friends,  of  these  Africans,  who  are  brought,  without  any  act  of  their 
own,  into  the  bosom  of  our  country,  insist  on  their  right  to  freedom, 
and  submit  their  claim  to  the  laws  of  the  land,  and  to  the  tribunals 
of  the  nation. 
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The  consuls  of  Spain  and  Portugal,  respectively,  demand  these 
Africans  as  slaves,  who  have,  in  the  regular  course  of  legitimate 
commerce,  been  acquired  as  property  by  the  subjects  of  their  respec- 
tive sovereigns,  and  claim  their  restitution  under  the  laws  of  the 
United  States. 

In  examining  daiins  of  this  momentous  importance ;  claims  in 
which  the  sacred  rights  of  liberty  and  of  property  come  in  conflict 
with  each  other ;  which  have  drawn  from  the  bar  a  degree  of  talent 
and  of  eloquence,  worthy  of  the  questions  that  have  been  discussed ; 
this  court  must  not  yield  to  feelings  which  might  seduce  it  from  the 
path  of  duty,  and  must  obey  the  mandate  of  the  law. 

That  the  course  of  opinion  on  the  slave-trade  should  be  unsettled,* 
ought  to  excite  no  surprise.  The  Christian  and  civilized 
[  •  115  ]  nations  of  the  world,  *  with  "whom  we  have  most  inter- 
course, have  all  been  engaged  in  it.  However  abhorrent 
this  traffic  may  be  to  a  mind  whose  original  feelings  are  not  blunted 
by  familiarity  with  the  practice,  it  has  been  sanctioned  in  modem 
times  by  the  laws  of  all  nations  who  possess  distant  colonies,  each 
of  whom  has  engaged  in  it  as  a  common  commercial  business  which 
no  other  could  rightfully  interrupt.  It  has  claimed  all  the  sanction 
which  could  be  derived  from  long  usage  and  general  acquiescence. 
That  trade  could  not  be  considered  as  contrary  to  the  law  of  nations 
which  was  authorized  and  protected  by  the  laws  of  all  commercial 
nations;  the  right  to  carry  on  which  was  claimed  by  each,  and 
allowed  by  each. 

The  course  of  unexamined  opinion  which  was  founded  on  this 
inveterate  usage,  received  its  first  check  in  America ;  and,  as  soon  as 
these  States  acquired  the  right  of  self-government,  the  traffic  was 
forbidden  by  most  of  them.  In  the  beginning  of  this  century,  several 
humane  and  enlightened  individuals  of  G^eat  Britain  devoted  them- 
selves to  the  cause  of  the  Africans ;  and,  by  frequent  appeals  to  the 
nation,  in  which  the  enormity  of  this  commerce  was  unveiled  and 
exposed  to  the  public  eye,  the  general  sentiment  was  at  length  roused 
against  it,  and  the  feelings  of  justice  and  humanity,  regaining  their 
long-lost  ascendency,  prevailed  so  far  in  the  British  parliament  as  to 
obtain  an  act  for  its  abolition.  The  utmost  efforts  of  the  British 
government,  as  well  as  of  that  of  the  United  States,  have 
[  •  116  ]  since  been  assiduously  *  employed  in  its  suppression.  It 
has  been  denounced  by  both  in  terms  of  great  severity,  and 
those  concerned  in  it  are  subjected  to  the  heaviest  penalties  which 
law  can  inflict.  In  addition  to  these  measures  operating  on  their 
own  people,  they  have  used  all  their  influence  to  bring  other  nations 
into  the  same  system,  and  to  interdict  this  trade  by  the  consent  of  alL 
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Public  sentiment  has,  in  both  countries,  kept  pace  with  the  meas- 
ures of  government ;  and  the  opinion  is  extensively,  if  not  universally 
entertained,  that  this  unnatural  traffic  ought  to  be  suppressed.  While 
its  illegality  is  asserted  by  some  governments,  but  not  admitted  by 
all ;  while  the  detestation  in  which  it  is  held  is  growing  daily,  and 
even  those  nations  who  tolerate  it  in  fact,  almost  disavow  their  own 
conduct,  and  rather  connive  at  than  legalize  the  acts  of  their  subjects; 
it  is  not  wonderful  that  public  feeling  should  march  somewhat  in 
advance  of  strict  law,  and  that  opposite  opinions  should  be  enter- 
tained on  the  precise  cases  in  which  our  own  laws  may  control  and 
limit  the  practice  of  others.  Indeed,  we  ought  not  to  be  surprised, 
if,  on  this  novel  series  of  cases,  even  courts  of  justice  should,  in  some 
instances,  have  carried  the  principle  of  suppression  further  than  a 
more  deliberate  consideration  of  the  subject  would  justify. 

The  Amedie,  1  Acton's  Rep.  240,  which  was  an  American  vessel 
employed  in  the  A&ican  trade,  was  captured  by  a  British  cruiser, 
and  condenmed  in  the  vice-admiralty  court  of  Tortola.  An 
*  appeal  was  prayed;  and  Sir  William  Grant,  in  delivering  the  [  *  117  ] 
opinion  of  the  court,  said  that  the  trade  being  then  declared 
unjust  and  unlawful  by  Great  Britain,  "  a  claimant  could  have  no 
right,  upon  principles  of  universal  law,  to  claim  restitution  in  a  prize 
court,  of  human  beings  carried  as  his  slaves.  He  must  show  some 
right  that  has  been  violated  by  the  capture,  some  property  of  which 
he  has  been  dispossessed,  and  to  which  he  ought  to  be  restored.  In 
this  case  the  laws  of  the  claimant's  country  allow  of  no  right  of 
property  such  as  he  claims.  There,  can,  therefore,  be  no  right  of 
restitution.    The  consequence  is  that  the  judgment  must  be  affirmed." 

The  Fortuna,  1  Dodson,  81,  was  condemned  on  the  authority  of 
The  Amedie,  and  the  same  principle  was  again  affirmed. 

The  Diana,  1  Dodson,  95,  was  a  Swedish  vessel,  captured  with  a 
cargo  of  slaves,  by  a  British  cruiser,  and  condemned  in  the  court  of 
vice-admiralty  at  Sierra  Leone.  This  sentence  was  reversed  on 
appeal,  and  Sir  William  Scott,  in  pronouncing  the  sentence  of  re- 
versal, said,  "  the  condemnation  also  took  place  on  a  principle  which 
this  court  cannot  in  any  manner  recognize,  inasmuch  as  the  sentence 
affirms,  *  that  the  slave-trade,  from  motives  of  humanity,  hath  been 
abolished  by  most  civilized  nations,  and  is  not,  at  the  present  time, 
legally  authorized  by  any.'  This  appears  to  me  to  be  an  assertion  by 
no  means  sustainable."  The  ship  and  cargo  were  restored,  on  the 
principle  that  the  trade  was  allowed  by  the  laws  of  Sweden. 

•  The  principle  common  to  these  cases  is,  that  the  legality  [  *  118  ] 
of  the  capture  of  a  vessel  engaged  in  the  slave-trade,  depends 
on  the  law  of  the  country  to  which  the  vessel  belongs.     K  that  law 
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gives  its  sanction  to  the  trade,  restitution  will  be  decreed  ;  if  that  law 
prohibits  it,  the  vessel  and  cargo  will  be  condemned  as  good  prize. 

This  whole  subject  came  on  afterwards  to  be  considered  in  The 
Louis,  2  Dodson,  238.  The  opinion  of  Sir  William  Scott,  in  that 
case,  demonstrates  the  attention  he  had  bestowed  upon  it,  and  gives 
full  assurance  that  it  may  be  considered  as  settling  the  law  in  the 
British  courts  of  admiralty,  as  far  as  it  goes. 

The  Louis  was  a  French  vessel,  captured  on  a  slaving  voyage, 
before  she  had  purchased  any  slaves,  brought  into  Sierra  Leone,  and 
condemned  by  the  vice-admiralty  court  at  that  place.  On  an  appeal 
to  the  court  of  admiralty,  in  England,  the  sentence  was  reversed. 

In  the  very  full  and  elaborate  opinion  given  on  this  case.  Sir  Wil- 
liam Scott,  in  explicit  terms,  lays  down  the  broad  principle,  that  the 
right  of  search  is  confined  to  a  state  of  war.  It  is  a  right  strictly  bel- 
ligerent in  its  character,  which  can  never  be  exercised  by  a  nation  at 
peace,  except  against  professed  pirates,  who  are  the  enemies  of  the 
human  race.  The  act  of  trading  in  slaves,  however  detestable,  was 
not,  he  said,  "  the  act  of  freebboters,  enemies  of  the  human  race,  re- 
nouncing every  country,  and  ravaging  every  country,  in  its  coasts 

and  vessels,  indiscriminately."  It  was  not  piracy. 
[  •  119  ]  *  He  also  said  that  this  trade  could  not  be  pronounced 
contrary  to  the  law  of  nations.  "A  court,  in  the  administra- 
tion of  law,  cannot  attribute  criminality  to  an  act  where  the  law 
imputes  none.  It  must  look  to  the  legal  standard  of  morality;  and, 
upon  a  question  of  this  nature,  that  standard  must  be  found  in 
the  law  of  nations,  as  fixed  and  evidenced  by  general,  and  ancient, 
and  admitted  practice,  by  treaties,  and  by  the  general  tenor  of  the 
laws  and  ordinances,  and  the  formal  transactions  of  civilized  states; 
and,  looking  to  those  authorities,  he  found  a  difficulty  in  maintaining 
that  the  transaction  was  legally  criminaL" 

The  right  of  visitation  and  search  being  strictly  a  belligerent  right, 
and  the  slave-trade  being  neither  piratical,  nor  contrary  to  the  law  of 
nations,  the  principle  is  asserted  and  maintained  with  great  strength 
of  reasoning,  that  it  cannot  be  exercised  on  the  vessels  of  a  foreign 
power,  unless  permitted  by  treaty.  France  had  refused  to  assent  to 
the  insertion  of  such  an  article  in  her  treaty  with  Great  Britain,  and, 
consequently,  the  right  could  not  be  exercised  on  the  high  seas  by  a 
British  cruiser  on  a  French  vessel. 

"  It  is  pressed  as  a  difficulty,"  says  the  judge,  "  what  is  to  be  done 
if  a  French  ship,  laden  with  slaves,  is  brought  in  ?  I  answer,  T^h- 
out  hesitation,  restore  the  possession  which  has  been  unlawfully 
devested;  rescind  the  illegal  act  done  by  your  own  subject,  and  leave 
the  foreigner  to  the  justice  of  his  own  country." 
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This  reasoning  goes  far  in  support  of  the  •proposition,  [  *120  ] 
that,  in  the  British  courts  of  admiralty,  the  vessel  even  of  a 
nation  ^hich  had  forbidden  the  slave-trade,  but  had  not  conceded 
the  right  of  search,  must,  if  wrongfully  brought  in,  be  restored  to  the 
original  owner.  But  the  judge  goes  further,  and  shows  that  no  evi- 
dence existed  to  prove  that  France  had,  by  law,  forbidden  that  trade. 
Consequently,  for  this  reason,  as  well  as  for  that  previously  as-  ^ 
signed,  the  sentence  of  condemnation  was  reversed,  and  restitution 
awarded. 

In  the  United  States,  different  opinions  have  been  entertained  in 
the  different  circuits  and  districts ;  and  the  subject  is  now,  for  the  first 
time,  before  this  court 

The  question,  whether  the  slave-trade  is  prohibited  by  the  law  of 
nations  has  been  seriously  propounded,  and  both  the  affirmative  and 
negative  of  the  proposition  have  been  maintained  with  equal  ear- 
nestness. 

That  it  is  contrary  to  the  law  of  nature  will  scarcely  be  denied. 
That  every  man  has  a  natural  right  to  the  fruits  of  his  own  labor,  is 
generally  admitted ;  and  that  no  other  person  can  rightfully  deprive 
him  of  those  fruits,  and  appropriate  them  against  his  will,  seems  to 
be  the  necessary  result  of  this  admission.  But  from  the  earliest  times 
war  has  existed,  and  war  confers  rights  in  which  all  have  acquiesced. 
•Among  the  most  enlightened  nations  of  antiquity,  one  of  these  was, 
that  the  victor  might  enslave  the  vanquished.  This,  which  was  the 
usage  of  all,  could  not  be  pronounced  repugnant  to  the^aw 
of  nations,  which  is  certainly  to  be  tried  by  the  test  of  *  gen-  [  •121  ] 
eral  usage.  That  which  has  received  the  assent  of  all,  must 
be  the  law  of  all. 

Slavery,  then,  has  its  origin  in  force ;  but  as  the  world  has  agreed 
that  it  is  a  legitimate  result  of  force,  the  state  of  things  which  is  thus 
produced  by  general  consent,  cannot  be  pronounced  unlawful. 

Throughout  Christendom,  this  harsh  *rule  has  been  exploded,  and 
war  is  no  longer  considered  as  giving  a  right  to  enslave  captives. 
But  this  triumph  of  humanity  has  not  been  universal.  The  parties 
to  the  modern  law  of  nations  do  not  propagate  their  principles  by 
force  ;  and  Africa  has  not  yet  adopted  them.  Throughout  the  whole 
extent  of  that  immense  continent,  so  far  as  we  know  its  history,  it  is 
still  the  law  of  nations  that  prisoners  are  slaves.  Can  those  who 
have  themselves  renounced  this  law,  be  permitted  to  participate  in 
its  effects  by  purchasing  the  beings  who  are  its  victims  ? 

Whatever  might  be  the  answer  of  a  moralist  to  this  question,  a 
jurist  must  search  for  its  legal  solution  in  those  principles  of  action 
which  are  sanctioned  by  the  usages,  the  national  acts,  and  the  genera] 
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assent  of  that  portion  of  the  world  of  which  he  considers  himself  as 
a  part,  and  to  whose  law  the  appeal  is  made.  If  we  resort  to  this 
standard  as  the  test  of  international  law,  the  question,  as  has  already 
been  observed,  is  decided  in  favor  of  the  legality  of  the  trade.  Both 
Europe  and  America  embarked  in  it ;  and  for  nearly  two  centuries, 
it  was  carried  on  without  opposition,  and  without  censure. 
[  •  122  ]  A  jurist  could  *  not  say,  that  a  practice  thus  supported  was 
illegal,  and  that  those  engaged  in  it  might  be  punished,  either 
personally,  or  by  deprivation  of  property. 

In  this  commerce,  thus  sanctioned  by  universal  assent,  every  na- 
tion had  an  equal  right  to  engage.  How  is  this  right  to  be  lost? 
Each  may  renounce  it  for  its  own  people ;  but  can  this  renunciation 
afiect  others  ? 

No  principle  of  general  law  is  more  universally  acknowledged,  than 
the  perfect  equality  of  nations.  Russia  and  Geneva  have  equal 
rights.  It  results  from  this  equality,  that  no  one  can  rightfully  impose 
a  rule  on  another.  Each  legislates  for  itself,  but  its  legislation  can 
operate  on  itself  alone.  A  right,  then,  which  is  vested  in  all  by  the 
consent  of  all,  can  be  devested  only  by  consent ;  and  this  trade,  in  which 
all  have  participated,  must  remain  lawful  to  those  who  cannot  be 
induced  to  relinquish  it.  As  no  nation  can  prescribe  a  rule  for  others, 
none  can  make  a  law  of  nations ;  and  this  traffic  remains  lawful  to 
those  whose  governments  have  not  forbidden  it. 

If  it  is  consistent  with  the  law  of  nations,  it  cannot  in  itself  be 
piracy.  It  can  be  made  so  only  by  statute ;  and  the  obligation  of  the 
statute  cannot  transcend  the  legislative  power  of  the  state  which  may 
enact  it. 

If  it  be  neither  repugnant  to  the  law  of  nations,  nor  piracy,  it  is 
almost  superfluous  to  say  in  this  court,  that  the  right  of  bringing  in 
for  adjudication  in  time  of  peace,  even  where  the  vessel 
[  *  123  ]  belongs  to  a  nation  which  has  prohibited  the  trade,  *  cannot 
exist.  The  courts  lof  no  country  execute  the  penal  laws  of 
another ;  and  the  course  of  the  American  government  on  the  subject 
of  visitation  and  search,  would  decide  any  case  in  which  that  right  had 
been  exercised  by  an  American  cruiser,  on  the  vessel  of  a  foreign 
nation,  not  violating  our  municipal  laws,  against  the  captors. 

It  follows  that  a  foreign  vessel  engaged  in  the  A&ican  slave-trade, 
captured  on  the  high  seas  in  time  of  peace,  by  an  American  cruiser, 
and  brought  in  for  adjudication,  would  be  restored. 

The  general  question  being  disposed  of,  it  remains  to  examine  the 
(drcumstances  of  the  particular  case. 

The  Antelope,  a  vessel  unquestionably  belonging  to  Spanish  sub- 
jects, was  captured  while  receiving  a  cargo  of  Africans  on  the  coast 
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of  Africa,  by  The  Arraganta,  a  privateer  which  was  manned  in  Balti- 
more, and  is  said  to  have  been  then  under  the  flag  of  the  Oriental 
Republic.  Some  other  vessels,  said  to  be  Portuguese,  engaged  in  the 
same  traffic,  were  previously  plundered,  and  the  slaves  taken  from 
them,  as  well  as  from  another  vessel  then  in  the  same  port,  were  put 
on  board  The  Antelope,  of  which  vessel  The  Arraganta  took  posses* 
sion,  landed  her  crew,  and  put  on  board  a  prize-master  and  prize 
crew.  Both  vessels  proceeded  to  the  coast  of  Brazil,  where  The 
Arraganta  was  wrecked,  and  her  captain  and  crew  either  lost  or  made 
prisoners. 

The  Antelope,  whose  name  was  changed  to  The  General 
Ramirez,  after  an  ineffectual  attempt  'to  sell  the  Africans  [  •124  ] 
on  board  at  Surinam,  arrived  off  the  coast  of  Florida,  and 
was  hovering  on  that  coast,  near  that  of  the  United  States,  for  sev- 
eral days.  Supposing  her  to  be  a  pirate,  or  a  vessel  wishing  to 
smuggle  slaves  into  the  United  States,  Captain  Jackson,  of  the  rev- 
enue cutter  Dallas,  went  in  quest  of  her,  and,  finding  her  laden  with 
slaves,  commanded  by  officers  who  were  citizens  of  the  United  States, 
with  a  crew  who  spoke  English,  brought  her  in  for  adjudication. 

She  was  libelled  by  the  vice-consuls  of  Spain  and  Portugal,  each 
of  whom  claim  that  portion  of  the  slaves  which  were  conjectured  to 
belong  to  the  subjects  of  their  respective  sovereigns ;  which  claims 
are  opposed  by  the  United  States  on  behalf  of  the  Africans. 

In  the  argument,  the  question  on  whom  the  onus  probandi  is  im- 
posed, has  been  considered  as  of  great  importance,  and  the  testimony 
adduced  by  the  parties  has  been  critically  examined.  It  is  contended 
that  The  Antelope,  having  been  wrongfully  dispossessed  of  her  slaves 
by  American  citizens,  and  being  now,  together  with  her  cargo,  in  the 
power  of  the  United  States,  ought  to  be  restored,  without  further  in- 
quiry, to  those  out  of  whose  possession  she  was  thus  wrongfully 
taken.  No  proof  of  property,  it  is  said,  ought  to  be  required.  Pos- 
session is  in  such  a  case  evidence  of  property. 

Conceding  this  as  a  general  proposition,  the  counsel  for  the  United 
States  deny  its  application  to  this  case.  A  distinction  is 
taken  between  *  men,  who  are  generally  free,  and  goods,  [  *  125  ] 
which  are  always  property.  Although,  with  respect  to  the 
last,  possession  may  constitute  the  only  proof  of  property  which  is 
demandable,  something  more  is  necessary  where  men  are  *claimed. 
Some  proof  should  be  exhibited  that  the  possession  was  legally 
acquired.  A  distinction  has  been  also  drawn  between  Africans  un- 
lawfully taken  from  the  subjects  of  a  foreign  power  by  persons  acting 
under  the  authority  of  the  United  States,  and  Africans  first  captured 
by  a  belligerent  privateer,  or  by  a  pirate,  and  then  brought  rightfully 
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into  the  United  States,  under  a  reasonable  apprehension  that  a  vio- 
lation of  their  laws  was  intended*  Being  rightfully  in  the  possession 
of  an  American  court,  that  court,  it  is  contended,  must  be  governed 
by  the  laws  of  its  own  country ;  and  the  condition  of  these  AMcans 
must  depend  on  the  laws  of  the  United  States,  not  on  the  laws  of 
Spain  and  Portugal. 

Had  The  Arraganta  been  a  regularly  commissioned  cruiser,  which 
bad  committed  no  infraction  of  the  neutraHty  of  the  United  States, 
her  capture  of  The  Antelope  must  have  been  considered  as  lawful, 
and  no  question  could  have  arisen  respecting  the  rights  of  the  original 
claimants.  The  question  of  prize  or  no  prize  belongs  solely  to  the 
courts  of  the  captor.  But,  having  violated  the  neutrality  of  the 
United  States,  and  having  entered  our  ports,  not  voluntarily,  but 
under  coercion,  some  difficulty  exists  respecting  the  extent 
[  •  126  ]  of  the  obligation  to  restore,  on  the  mere  *  proof  of  former 
possession,  which  is  imposed  on  this  govemme^f^t 

If,  as  is  charged  in  the  libels  of  both  the  consuls,  as  well  as  of  the 
United  States,  she  was  a  pirate,  hovering  on  the  coast,  with  intent  to 
introduce  slaves,  in  violation  of  the  laws  of  the  United  States,  our 
treaty  requires  that  property  rescued  from  pirates  shall  be  restored  to 
the  Spanish  owner,  on  his  making  proof  of  his  property. 

Whether  The  Greneral  Ramirez,  originally  The  Antelope,  is  to  be 
considered  as  the  prize  of  a  commissioned  belligerent  ship  of  war 
unlawfully  equipped  in  the  United  States,  or  as  a  pirate,  it  seems 
proper  to  make  some  inquiry  into  the  title  of  the  claimants. 

In  support  of  the  Spanish  claim,  testimony  is  produced,  showing 
the  documents  under  which  The  Antelope  sailed  from  the  Havana, 
on  the  voyage  on  which  she  was  captured ;  that  she  was  owned  by 
a  Spanish  house  of  trade  in  that  place ;  that  she  was  employed  in 
the  business  of  purchasing  slaves,  and  had  purshased  and  taken  on 
board  a  considerable  number,  when  she  was  seized  as  prize  by  The 
Arraganta. 

Whether,  on  this  proof,  AMcans  brought  into  the  United  States, 
nnder  the  various  circumstances  belonging  to  this  case,  ought  to  be 
restored  or  not,  is  a  question  on  which  much  difficulty  has  been  felt 
It  is  unnecessary  to  state  the  reasons  in  support  of  the  affirmative  or 
negative  answer  to  it,  because  the  court  is  divided  on  it,  and,  con- 
'  sequently,  no  principle  is  settled.  So  much  of  the  decree 
[  •127  ]  of  the  circuit  court  as  directs  •restitution  to  the  Spanish 
claimant  of  the  Afiricans  found  on  board  The  Antelope  when 
Bhe  was  captured  by  The  Arraganta,  is  affirmed. 

There  is  some  difficulty  in  ascertaining  their  number.  The  libel 
claims  one  hundred  and  fifty  as  belonging  to  Spanish  subjects,  and 
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charges  that  one  hundred  or  more  of  these  were  on  board  The  Ante- 
lope. Grondona  and  Ximenes,  Spanish  officers  of  The  Antelope,  be- 
fore her  capture,  both  depose  positively  to  the  number  of  one  hundred 
and  sixty-six.  Some  deduction,  however,  is  to  be  made  from  the 
weight  of  Grrondona's  testimony,  because,  he  says,  in  one  of  his  dep- 
ositions, that  he  did  not  count  the  slaves  on  the  last  day,  when  some 
were  brought  on  board,  and  adds  that  he  had  lost  his  papers,  and 
spoke  from  memory,  and  from  the  information  he  had  received  from 
others  of  the  crew,  after  his  arrival  in  the  Havana.  Such  of  the 
crew  as  were  examined,  concur  with  Grondona  and  Ximenes  as  to 
numbers. 

The  depositions  of  the  Spanish  witnesses  on  this  point,  are  op- 
posed by  those  of  John  Smith,  the  captain  of  The  General  Ramirez, 
and  William  Brunton,  one  of  the  crew  of  The  Arraganta,  who  was 
transferred  to  The  Ajitelope. 

John  Smith  deposes  that  ninety-three  Africans  were  found  on 
board  The  Antelope  when  captured,  which  he  believes  to  have  been 
Spanish  property.  He  also  says  that  one  hundred  and  eighty-three 
were  taken  out  of  Portuguese  vessels. 

William  Brunton  deposes  that  more  slaves  *  were  taken  [  *  128  ] 
out  of  the  Portuguese  ship  than  were  in  any  other,  and  that 
ninety  odd  were  represented  by  the  crew  to  have  been  on  board  The 
Antelope  when  she  was  captured. 

K,  to  the  positive  testimony  of  these  witnesses,  we  add  the  infer- 
ence to  be  drawn  from  the  statement  of  the  libel,  and  the  improb- 
ability that  so  large  a  number  of  Africans  as  are  claimed  could  have 
been  procured,  under  the  circumstance^  in  which  The  Antelope  was 
placed,  between  the  13th,  when  she  was  liberated  by  the  first  pirate 
who  seized  her,  and  the  23d,  when  she  was  finally  captured,  we  are 
rather  disposed  to  think  the  weight  of  testimony  is  in  favor  of  the 
smaller  number.  But,  supposing  perfect  equality  in  this  respect,  the 
decision  ought,  we  think,  to  be  against  the  claimant. 

Whatever  doubts  may  attend  the  question  whether  the  Spanish 
claimants  are  entitied  to  restitution  of  all  the  Africans  taken  out  of 
their  possession  with  The  Antelope,  we  cannot  doubt  the  propriety 
of  demanding  ample  proof  of  the  extent  of  that  possession.  Every 
legal  principle  which  requires  the  plaintiff  to  prove  his  claim  in  any 
case,  applies  with  full  force  to  this  point;  and  no  countervailing 
consideration  exists.  Th^  omis  probandi^  as  to  the  number  of  Afri- 
cans which  were  on  board  when  the  vessel  was  captured,  unquestion- 
ably lies  on  the  Spanish  libellants.  Their  proof  is  not  satisfactory 
beyond  ninety-three.  The  individuals  who  compose  this  number 
must  be  designated  to  the  satisfaction  of  the  circuit  court 
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[  *  129  ]  *  We  proceed  next  to  consider  the  libel  of  the  vice-consul 
of  Portugal.  It  claims  one  hundred  and  .thirty  slaves,  or 
more,  "  all  of  whom,  as  the  libellant  is  informed  and  believes,"  are 
the  property  of  a  subject  or  subjects  of  his  most  faithful  Majesty ; 
and  although  <^  the  rightful  owners  of  such  slaves  be  not  at  this  time 
individually  and  certainly  known  to  the  libellant,  he  hopes  and 
expects  soon  to  discover  them." 

John  Smith,  and  William  Brunton,  whose  depositions  hav^  ahready 
been  noticed,  both  state  that  several  Africans  were  taken  out  of 
Portuguese  vessels  ;  but  neither  of  them  state  the  means  by  which 
they  ascertained  the  national  character  of  the  vessels  they  had  plun- 
dered. It  does  not  appear  that  their  opinions  were  founded  on  any 
other  fact  than  the  flag  under  which  the  vessels  sailed.  Grondona, 
also,  states  the  plunder  of  a  Portuguese  vessel,  lying  in  the  same 
port,  and  engaged  in  the  same  traffic  with  The  Antelope  when  she 
was  captured ;  but  his  testimony  is  entirely  destitute  of  all  those 
circumstances  which  would  enable  us  to  say  that  he  had  any  knowl- 
edge of  the  real  character  of  the  vessel,  other  than  was  derived  from 
her  flag.  The  cause  furnishes  no  testimony  of  any  description,  other 
than  these  general  declarations,  that  the  proprietors  of  the  Africans 
now  claimed  by  the  vice-consul  of  Portugal,  were  the  subjects  of  his 
king;  nor  is  there  any  allusion  to  the  individuals  to  whom  they 
belong.  These  vessels  were  plundered  in  March,  1820,  and  the  libel 
was  filed  in  August  of  the  same  year.  From  that  time  to 
[  *  130  ]  *  this,  a  period  of  more  than  five  years,  no  subject  of  the 
crown  of  Portugal  has  appeared  to  assert  his  title  to  this 
property,  no  individual  has  ^?een  designated  as  its  probable  owner. 
This  inattention  to  a  subject  of  so  much  real  interest,  this  total  dis- 
regard of  a  valuable  property,  is  so  contrary  to  the  common  course 
of  human  action,  as  to  justify  serious  suspicion  that  the  real  owner 
dare&  not  avow  himself. 

That  Americans  and  others,  who  cannot  use  the  flag  of  their  own 
nation,  carry  on  this  criminal  and  inhuman  traffic  under  the  flags  of 
other  countries,  is  a  fact  of  such  general  notoriety,  that  courts  of 
admiralty  may  act  upon  it.  It  cannot  be  necessary  to  take  particular 
depositions,  to  prove  a  fact  which  is  matter  of  general  and  public 
history.  This  long  and  otherwise  unaccountable  absence  of  any 
Portuguese  claimant,  furnishes  irresistible  testimony  that  no  such 
claimant  exists,  and  that  the  real  owner  belongs  to  some  other  nation, 
and  feels  the  necessity  of  concealment. 

An  attempt  has  been  made  to  supply  this  defect  of  testimony,  by 
adducing  a  letter  from  the  secretary  to  whose  department  the  foreign 
relations  of  Portugal  are  supposed  to  be  intrusted,  suggesting  the 
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means  of  transporting  to  Portugal  those  slaves  which  may  be  in  the 
possession  of  the  vice-consul,  as  the  property  of  his  fellow-subjects. 
Allow  to  this  document  all  the  effect  which  can  be  claimed  for  it, 
and  it  can  do  no  more  than  supply  the  want  of  an  express 
power  *from  the  owners  of  the  slaves  to  receive  them.  It  [  *  131  ] 
cannot  be  considered  as  ascertaining  the  owners,  or  as  prov- 
ing their  property. 

The  difficulty,  then,  is  not  diminished  by  this  paper.  These 
Africans  still  remain  unclaimed  by  the  owner,  or  by  any  person  pro- 
fessing to  know  the  owner.  They  are  rightfully  taken  from  American 
citizens,  and  placed  in  possession  of  the  law.  No  property  whatever 
in  them  is  shown.  It  is  said  that  possession,  in  a  case  of  this  descrip- 
tion, is  equivalent  to  property.  Could  this  be  conceded,  who  had  the 
possession  ?  From  whom  were  they  taken  by  The  Arraganta  ?  It 
is  not  alleged  that  they  are  the  property  of  the  crown,  but  of  some 
individual.  Who  is  that  individual  ?  No  such  person  is  shown  to 
eidst,  and  his  existence,  after  such  a  lapse  of  time,  cannot  be  pre- 
sumed. 

The  Ubel,  which  claims  them  for  persons  entirely  unknown,  alleges 
a  stkte  of  things  which  ia  prima  facie  evidence  of  an  intent  to  violate 
the  laws  of  the  United  States,  by  the  commission  of  an  act  which, 
according  to  those  laws,  entitles  these  men  to  freedom.  Nothing 
whatever  can  interpose  to  arrest  the  course  of  the  law,  but  the  title 
of  the  real  proprietor.  No  such  title  appears,  and  every  presumption 
is  against  its  existence. 

We  think,  then,  that  all  the  Africans,  now  in  possession  of  the 
marshal  for  the  district  of  Georgia,  and  under  the  control  of  the 
circuit  court  of  the  United  States  for  that  district,  which 
were  brought  in  with  The  Antelope,  otherwise  *  called  the  [  *  132  ] 
General  Ramirez,  except  those  which  may  be  designated  as 
the  property  of  the  Spanish  claimants,  ought  to  be  delivered  up  to 
the  United  States,  to  be  disposed  of  according  to  law.  So  much  of 
the  sentence  of  the  circuit  court  as  is  contrary  to  this  opinion  is  to 
be  reversed,  and  the  residue  affirmed. 

Decree.  This  cause  came  on  to  be  heard,  &c.  On  consideration 
whereof  this  court  is  of  opinion  that  there  is  error  in  so  much  of  the 
sentence  and  decree  of  the  said  circuit  court,  as  directs  the  restitution 
to  the  Spanish  claimant  of  the  Africans  in  the  proceedings  mentioned, 
in  the  ratio  which  one  hundred  and  sixty-six  bears  to  the  whole 
number  of  those  which  remained  alive  at  the  time  of  pronouncing  the 
said  decree ;  and  also  in  so  much  thereof  as  directs  restitution  to  the 
Portuguese  claimant ;  and  that  so  much  of  the  said  decree  ought  to 
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be  reversed,  and  it  is  hereby  reversed  and  annulled.  And  this  court, 
proceeding  to  give  such  decree  as  the  said  circuit  court  ought  to  have 
given,  doth  direct  and  order  that  the  restitution  to  be  made  to  the 
Spanish  claimant,  shall  be  according  to  the  ratio  which  ninety-three 
(instead  of  one  hundred  and  sixty-six)  bears  to  the  whole  number, 
comprehending  as  well  those  originally  on  board  The  Antelope,  as 
those  which  were  put  on  board  that  vessel  by  the  captain  of  The 
Arraganta.  After  making  the  apportionment  according  to  this  ratio, 
and  deducting  from  the  number  the  ratable  loss  which  must  fall  on 

the  slaves  to  which  the  Spanish  claimants  were  originally 
[  •  133  ]  entitled,  the  *  residue  of  the  said  ninety-three  are  to   be 

delivered  to  the  Spanish  claimant,  on  the  terms  in  the  said 
decree  mentioned ;  and  all  the  remaining  Africans  are  to  be  delivered 
to  the  United  States,  to  be  disposed  of  according  to  law ;  and  the 
said  decree  of  the  said  circuit  court  is,  in  all  things  not  contrary  to 
this  decree,  affirmed. 

11  W.  418;  12  W.  646 ;  8  H.  418 ;  9  H.  872 ;  7  WaL  107. 


The  Plattsburgh.     Marino,  Claimant. 

10  W.  138. 

Under  the  Slave-Trade  Act  of  1794,  (1  Stats,  at  Large,  347,)  the  forfeiture  attaches  where 
the  original  voyage  is  commenced  in  the  United  States,  and  there  was  only  a  pretended 
transfer  to  a  Spanish  snbject ;  and  the  commencement  of  a  new  voyage  in  a  Spanish  port, 
was  held  not  to  be  sufficient  to  break  the  continuity  of  the  origin^  adventure,  and  to  avoid 
the  forfeiture.  « 

It  is  not  necessary,  to  incur  the  forfeiture  under  the  Slave-Trade  Acts,  that  the  equipments 
for  the  voyage  should  be  completed.  It  is  sufficient,  if  any  preparations  are  made  for  tho 
unlawful  purpose. 

Appeal  from  the  circuit  court  of  the  United  States  for  the  southern 
district  of  New  York. 

This  was  a  seizure  of  the  schooner  Plattsburgh,  otherwise  called 
The  Maria  Gertrudes,  on  the  coast  of  Afirica,  made  by  the  United 
States  ship  of  war,  The  Cyane,  in  the  year  1820.  The 
[  •  134  ]  *  vessel  was  brought  into  the  port  of  New  York  for  adjudi- 
cation, and  a  libel  of  information  was  filed  in  the  district 
court,  under  the  acts  of  congress  of  1794,  and  of  1800,  (2  Stats,  at 
Large,  70,)  prohibiting  the  slave-trade.  A  claim  was  given  in,  on 
behalf  of  Juan  Marino,  a  Spanish  subject,  and  a  resident  merchant 
of  St  Jago  de  Cuba.  Upon  the  proofs  taken,  a  decree  of  condem- 
nation was  pronounced  in  the  district  court,  which  was  affirmed  in 
the  circuit  court  pro  formay  and  the  cause  was  brought,  by  appeal, 
to  this  court 
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Jones  and  Mayery  for  the  appellants. 

The  Attorney'  General,  for  the  respondents. 

•  Story,  J.,  delivered  the  opinion  of  the  court  [  *  135  ] 

This  is  a  libel  founded  on  the  several  acts  of  cohgress 
for  the  prohibition  of  the  slave-trade,  and  contains  various  dis- 
tinct allegations,  and  especially  counts  firamed  on  the  Slave- Trade 
Acts  of  1794  and  1800.  It  is  unnecessary  to  enter  upon  a  minute 
examination  of  the  pleadings,  because  the  whole  case  turns  upon  the 
question  whether,  in  point  of  fact,  the  voyage  was  originally  under- 
taken firom  the  United  States,  or  was  undertaken  by  the  claimant, 
Mr.  Marino,  firom  the  Island  of  Cuba,  after  a  bond  Jide  purchase 
made  by  him,  altogether  disconnected  firom  the  original  enterprise. 

The  Plattsburgh  was  duly  registered  at  Baltimore  as  an  American 
vessel,  owned  by  Messrs.  Sheppard,  D'Arcy,  and  Didier,  jun.,  of  that 
place,  in  October,  1817.  She  cleared  out  at  the  custom-house,  under 
the  command  of  Captain  Joseph  F.  Smith,  in  December,  1819,  hav- 
ing what  is  called  an  assorted  cargo  on  board,  on  a  voyage  ostensibly 
for  St.  Thomas,  in  the  West  Indies,  but  in  reality  for  St.  Jago,  in  the 
Island  of  Cubsu  Up  to  this  period,  the  ownership  remained  upon  the 
ship's  papers  wholly  unchanged.  But  it  is  now  asserted  that  the 
shares  of  D'Arcy  and  Didier  were  purchased  by  Sheppard  for  the  sum 
of  $6,000,  and  that  the  voyage  was  wholly  undertaken  on  his  ac- 
count The  first  remark  which  arises  upon  this  state  of  the  case  is, 
how  it  should  come  to  pass,  if  the  purchase  were  bond  Jide, 
that  the  requisite  alterations  were  not  made  *  in  the  ship's  [  *  136  ] 
papers,  since,  by  the  act  of  congress,  unless  registered  anew 
upon  such  sale,  the  vessel  forfeits  her  American  character  ?  Shep- 
pard, in  his  testimony,  gives  an  extraordinary  reason  for  the  occur- 
rence, declaring  that  he  was  insolvent  at  the  time  of  the  purchase, 
and  so  could  not  give  the  usual  bond  for  the  proper  use  and  delivery 
up  of  the  registry  upon  any  future  sale.  Yet,  according  to  his  own 
showing,  and  that  of  the  other  part-owners,  he  was,  at  this  time,  the 
owner  of  one  half  of  The  Plattsburgh,  valued  at  $6,000,  and  of  an 
interest  in  another  vessel,  valued  at  $4,000.  Sheppard  further  states 
that  one  of  his  inducements  to  purchase  The  Plattsburgh,  was  an 
offer  made  to  him  by  one  Greorge  Stark,  (who  became  a  conspicuous 
character  in  the  subsequent  proceedings,)  to  get  for  her  $12,500  in 
St  Jago  de  Cuba,  Stark  asserting  that  he  was  authorized  to  purchase 
a  vessel  at  that  place.  Accordingly,  Sheppard  determined  to  intrust 
Stark  with  the  negotiation,  and  a  bill  of  sale  of  the  schooner  was 
executed  to  Stark,  by  all  the  owners,  to  enable  him  to  convey  the 
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same  to  any  purchaser.  The  cargo  of  The  Plattsburgh,  as  contained 
in  the  manifest,  consisted  principally  of  goods  belonging  to  various 
shippers,  who  are  not  in  the  slightest  degree  implicated  in  any  part 
of  the  guilt  of  this  transaction ;  and  upon  the  sales  of  the  same,  at 
St.  Jago"  de  Cuba,-  the  proceeds  were  regularly  remitted  to  them. 
These'  shippers  all  contracted  with  Stark  for  the  shipment 
[  *  137  ]  and  freight  of  their  goods,  and  he  informed  one  of  *  them 
that  he  had  purchased  the  schooner  for  certain  persons  in 
the  Island  of  Cuba,  and  that  he  had  no  interest  in  her  himself,  but 
was  to  receive  $2,000  for  delivering  her  at  that  port  How  far  this 
statement  is  reconcilable  with  the  account  given  of  the  transaction 
by  the  owners  of  The  Plattsburgh,  it  is  unnecessary  to  examine. 

At  the  time  of  the  equipment  of  The  Plattsburgh,  at  Baltimore, 
there  was  another  vessel,  the  brig  Eros,  which  was  also  fitting  out  at 
that  port  for  St  Jago  de  Cuba,  with  a  cargo  suited  for  the  slave- 
trade,  under  the  management  of  Stark,  as  charterer  for  the  voyage. 
This  vessel  was  at  first  detained  by  the  collector,  upon  suspicion ;  but 
he,  being  satisfied  upon  inquiry  that  the  owner  of  The  Eros  had  no 
intention  of  having  her  engaged  in  the  slave-trade,  afterwards  released 
her,  taking  out  some  few  of  her  equipments.  The  Plattsburgh  first 
dropped  down  the  Chesapeake  Bay,  and,  afterwards,  (if  the  witnesses 
are  to  be  believed,)  some  grape,  canister,  and  round  shot  were  taken 
on  board,  and,  on  stowing  them  away,  a  barrel  of  irons,  or  handcuff, 
was  discovered,  which  was  not  contained  in  the  manifest  of  the 
cargo.  The  vessel  then  sailed  down  to  New  Point  Comfort,  and 
there  waited  ten  or  twelve  days  for  The  Eros,  and  as  soon  as  the 
latter  appeared,  after  taking  on  board  Mr.  Stark,  The  Plattsburgh 
sailed,  in  company  with  The  Eros,  directly  for  St.  Jago  de  Cuba. 
The  crew  on  board  are  represented  to  have  distinctly  understood, 
soon  afterwards,  that  the  voyage  was  designed  ultimately  for  the 

AMcan  coast  for  slaves. 
[  *  138  ]  *  In  due  time  both  vessels  arrived  at  the  port  of  destina- 
tion, and  unladed  their  cargoes.  And  here,  the  sale  to  Mr. 
Marino  is  alleged  to  have  taken  place,  in  entire  good  faith,  for  the 
sum  of  $12,000,  although,  upon  the  production  of  the  bil}  of  sale,  the 
sum  is  there  asserted  to  be  $8,000  only.  Both  of  the  vessels  are 
consigned  to  a  Mr.  Wanton,  at  St  Jago,  through  whom  the  negoti- 
ation seems  to  have  been  made.  After  the  ostensible  sale,  The 
Plattsburgh  underwent  repairs,  under  the  agency  of  Wanton,  and 
was  in  due  form  made  a  Spanish  ship,  with  Spanish  national  docu- 
ments ;  and  the  usual  preparations  were  made,  and  the  usual  pass- 
ports obtained,  to  equip  her  for  a  slave  voyage  to  the  coast  of  Aj&ica, 
under  her  new  owners.     A  part  of  the  cargo  of  The  Eros  was  taken 
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on  board  of  The  Plattsburgh,  and  particularly  about  300  casks  of 
gunpowder.  The  original  crew  were  appieurently  discharged,  but 
Captain  Smith,  two  of  the  mates,  and  six  or  eight  of  the  men,  to- 
gether with  Stark,  still  remained  on  board,  and  accompanied  the  ves- 
sel to  the  coast  of  Africa,  she  being,  during  that  voyage,  under  the 
nominal  command  of  a  Mr.  Gonzalez,  with  the  assumed  name  of 
The  Maria  Grertrudes.  She  was  captured,  while  lying  on  the  coast 
of  Afirica,  north  of  the  line,  by  the  boats  of  the  United  States  ship  of 
war  Cyane,  under  Lieutenant  Stringham,  and  was  brought  into  the 
port  of  New  York,  for  adjudication,  and  was  there  finally  condemned 
by  the  district  and  circuit  courts ;  and  the  present  appeal  is 
from  •the  decree  pronounced, proforma^  by  the  latter.  [  *  139  ] 

Such  is  a  general  outline  of  the  circumstances  of  the  case ; 
upon  which  it  is  material  to  observe  that,  if  the  original  object  of  the 
equipment  and  voyage  from  Baltimore  w^^  for  the  purpose  of  carry- 
ing on  the  African  slave-trade,  the  forfeiture  equally  attaches,  whether 
the  schooner  was  then  owned  by  American  citizens  or  by  a  foreigner. 
The  act  of  1794,  c.  11,  expressly  declares  that  no  citizen  or  resident 
in  the  United  States  shall,  for  himself,  or  any  other  person  whatso- 
ever, either  as  master,  factor,  or  owner,  build,  fit,  equip,  load,  or 
otherwise  prepare  any  vessel,  within  any  port  of  the  United  States,. 
nor  cause  any  vessel  to  sail  from  any  port  within  the  same,  for  the 
purpose  of  carrying  on  any  trade  or  traffic  in  slaves,  to  any  foreign 
country,  &c.,  &c.,  under  the  penalty  of  forfeiture.  Under  this  act,  it 
is  immaterial  to  whom  the  ownership  belongs,  and  whether  the  act  is 
done  suo  jure^  or  for  the  benefit  of  another  person.  If,  therefore,  The 
Plattsburgh  was  equipped  at  Baltimore  by  the  owners,  or  by  the 
master,  or  by  Stark,  as  factor  or  agent,  to  carry  on  the  slave-trade  for 
the  benefit  of  Marino,  the  case  falls  directly  within  the  prohibitions 
of  the  act.  And,  in  this  view,  the  declarations  of  Sheppard  and 
Stark,  respecting  the  sale,  are  not  without  considerable  significance. 
But  there  is  no  pretence  to  say,  upon  the  facts  in  proof,  that  the- 
actnal  ownership,  at  the  commencement  of  the  voyage,  was 
not  in  Sheppard  and  his  partners,  or  in  Stark.  We  *  find  [  *  140  \ 
the  latter  travelling  with  the  vessel,  through  all  her  subse- 
quent wanderings,  with  a  considerable  cargo  on  board,  which  be- 
longed to  himseK  when  she  left  Baltimore,  and  which  was  at  St.  Jago 
transshipped  from  The  Eros ;  we  find  the  original  master  and  mates, 
with  efficient  authority,  on  board,  on  the  coast  of  Africa ;  we  find  all 
parties  yielding  obedience  to  them,  and  to  Stark ;  we  find  the  master 
resorting  to  subterfriges,  and  concealments,  after  the  capture,  and  the 
log-book  kept  in  the  English  language ;  and  if  the  testimony  of  two 
of  the  crew  is  admitted,  (and  one  of  them  is  not  in  the  slightest 
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degree  discredited,)  we  find  the  most  decisive  proofs  that  the  original 
voyage  was  conceived  and  executed  solely  with  a  view  to  the  slave- 
trade.  Whatever  exceptions  may  be  taken  to  the  testimony  of 
Ferver,  (and  it  is  certainly  open  to  much  animadversion  from  his 
first  prevarications,)  it  has  the  merit  of  standing  supported,  as  to  its 
main  facts,  by  all  the  other  circumstances  of  the  case.  The  natural, 
nay,  the  almost  necessary  inference  from  those  circumstances  is,  that 
they  belong  to  a  meditated  infringement  of  the  acts  prohibiting  the 
slave-trade. 

It  has  been  asked  in  what  manner  the  original  intention  can  be 
deduced  from  the  facts,  since  The  Plattsburgh  had  on  board  an  inno- 
cent cargo  when  she  left  Baltimore.  That,  however,  is  not  quite 
certain ;  for,  though  nothing  noxious  appeared  on  the  face  of  the 
manifest,  yet,  if  Ferver  and  Flower  are  believed,  there  was  a  barrel 
of  handcufis  concealed  in  the  run,  demonstrating,  in  no 
[  *  141  ]  *  equivocal  manner,  the  object  of  the  parties.  But,  assum- 
ing that  the  equip;nents  were  all  innocent  in  their  own 
nature,  that  would  not  help  the  case,  if  there  were  positive  proof  of  a 
guilty  intention.  The  law  does  not  proceed  upon  the  notion  that 
provisions  or  equipments  which  are  adapted  to  ordinary  voyages,  are 
not  within  the  forfeiting  clause,  if  they  are  intended  for  carrying  on 
the  slave-trade.  Nor  is  it  necessary  that  there  should  be  complete 
equipments  for  this  purpose.  It  is  sufficient  if  any  preparations  are 
made  for  the  unlawful  purpose.  Such  was  the  doctrine  of  this  court 
in  the  cases  formerly  adjudged,  which  were  cited  at  the  bar.  The 
Emily  and  The  Caroline,  9  W.  381. 

But  there  is  no  pretence  to  separate  the  voyage  of  The  Plattsburgh 
from  that  of  The  Eros.  Both  were  undertaken  by  the  same  party, 
and  for  the  same  object.  The  Eros  carried  out  the  cargo  adapted  to 
carry  on  the  traffic ;  and  for  the  purpose  of  concealment.  The  Platts- 
burgh was  made  to  assume  the  garb  of  innocence.  It  was  an  in- 
genious device  to  lull  suspicions,  and  escape  the  penalties  of  the 
law ;  but  the  intention  is  just  as  strongly  manifested  as  though  all 
the  offensive  articles  had  been  laden  on  board  The  Plattsburgh.  In 
short,  The  Eros  may  be  considered  as  the  mere  tender  of  The  Platts- 
burgh, and  subservient  to  all  the  objects  of  the  latter.  Her  cargo 
found  its  way  on  board  after  the  arrival  at  St.  Jago,  under  the  direc- 
tion of  Stark,  who,  true  to  his  original  purpose,  remained 
[  *  142  ]  with  The  Plattsburgh  as  the  *  dux  facti.  It  is  impossible, 
upon  any  reasonable  grounds,  to  assume  his  intention  to 
have  been  a  purely  lawful  traffic  at  St.  Jago.  K  it  had  been  so, 
why  should  he  have  been  found  on  board  on  the  coast  of  Africa  ? 
Men  do  not,  ordinarily,  take  upon  themselves  such  an  odious  and 
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dangerous  post,  suirounding  themselves  with  penalties  and  sns- 
picions,  without  causes  deeply  connected  with  their  own  private 
interests  and  purposes. 

But  we  are  told  that  here  was  a  genuine  sale  to  a  Spaniard,  who 
was  authorized,  by  the  laws  of  his  country,  to  carry  on  the  slave- 
trade  ;  and  however  immoral  or  inhuman  it  may  be,  the  court  are  to 
decide  his  case  upon  principles  of  law,  and  not  merely  upon  princi- 
ples of  justice  or  morality.  Certainly,  the  court  have  nothing  to  do 
with  the  conscience  of  the  Spanish  claimant,  if  he  has  established  a 
bond  fide  legal  ownership.  But  that  is  the  very  point  in  controversy. 
This  is  not  the  case  of  an  ordinary  trade,  where  no  disguise  is  neces- 
sary or  usefuL  It  is  the  case  of  a  trade  prohibited  to  American 
citizens,  under  very  heavy  penalties,  penalties  which  have  since  been 
aggravated  to  the  infliction  of  capital  punishment.  It  is  a  trade 
odious  in  our  country,  and  carries  a  permanent  stain  upon  the  repu- 
tation of  all  who  are  concerned  in  it,  and  is  watched  by  the  severest 
vigilance  of  the  government.  Under  such  circumstances,  it  is  ob- 
vious that  it  cannot  be  carried  on  under  our  flag,  but  at  the  greatest 
hazards,  and  with  few  chances  of  escaping  detection.  If 
carried  on  at  all,  it  must,  therefore,  *be  carried  on  by  Amer-  [  *  143  ] 
leans,  under  the  disguise  of  foreign  flags ;  and  it  is  noto- 
rious that,  in  the  colonial  ports  of  Spain,  there  is  little  difficulty  in 
procuring  all  the  apparatus  for  the  use  of  the  national  flag.  The 
existence  of  such  a  flag  is  not,  when  circumstances  of  just  suspicion 
occur,  any  decisive  proof  of  innocence,  for  it  is  just  such  a  cover  as 
must  accompany  the  firaud.  And  these  considerations  cannot  fail  to 
attract  the  attention  of  a  bond  fide  Spanish  purchaser.  He  cannot 
but  know  that  American  cruisers  are  in  search  of  those  who  violate 
our  laws  respecting  this  traffic ;  and  he  would  deem  it  the  highest 
imprudence  to  place  his  property  in  a  situation  in  which  it  might 
justly  be  suspected  of  an  admixture  of  American  interests.  He 
would  studiously  exclude  from  his  ship  all  Americans,  lest  they 
should  involve  him  in  serious  losses.  Of  course,  he  would,  dforliorij 
exclude  from  his  employment  the  original  American  master  and 
owner  from  whom  he  had  purchased.  He  could  not,  without  the 
grossest  rashness,  be  presumed  to  forget  that  an  American  owner 
and  master,  on  board  of  a  vessel  recently  under  their  control,  and 
recently  purchased,  would  jeopard  the  whole  adventure,  for,  upon  the 
search  of  a  cruiser  they  would  excite  very  strong  presumptions  of 
guilt  How,  then,  can  we  reconcile  with  a  notion  of  a  bond  fide 
purchase  in  this  case,  the  continued  employment  of  the  owner,  the 
master,  the  mates,  and  a  large  proportion  of  the  crew,  of  The  Platts- 
burgh  ?  Does  it  not  necessarily  diminish  the  credibility  of  such  a  claim  * 
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[  •  144  ]  *  What,  then,  are  the  explanations  attempted  to  be  given  upon 
this  subject  ?  It  is  said  that  Smith  and  St€u:k  were  employed 
by  Wanton  to  go  to  the  coast  of  Africa  to  transact  business  for  him, 
and  that  they  were  mere  passengers.  But  what  business  of  Wanton  ? 
None  is  proved  or  attempted  to  be  proved.  And  who,  in  fact,  is 
Wanton  ?  He  is  the  consignee  of  Stark,  both  for  The  Plattsburgb 
and  The  Eros.  He  is  the  shipper  of  the  cargo  for  the  coast  of 
Afirica,  and  upon  the  face  of  the  bill  of  lading,  no  other  person  ap- 
pears as  owner ;  and  it  is  now  said,  that  he  is  ^hat  is  called  an 
actionist,  or  shareholder,  in  the  voyage ;  and  by  the  Spanish  laws,  or 
course  of  trade,  such  persons  do  not  appear  as  owners  on  the  papers. 
It  is  remarkable  that  if  such  be  the  law,  Marino's  name  should  not 
appear  on  the  bill  of  lading,  and  that  Wanton's  alone  is  stated. 
The  ambiguous  fact  is  alleged  that  no  freight  is  payable,  because  the 
vessel  and  cargo  are  united  for  the  voyage.  Surely,  it  must  have 
been  in  the  power  of  the  claimant  to  have  given  much  more  full  and 
exact  information  on  this  point 

Then  as  to  Captain  Smith's  being  a  mere  passenger,  on  which  so 
much  reliance  is  placed  by  the  claimant,  how  does  it  comport  with 
the  facts  upon  the  record  ?  At  the  time  of  the  capture  he  appeared 
as  a  principal  personage,  and  evidently  conducted  himself  differently 
from  a  person  who  had  no  interest  in  the  voyage,  and  was  a  mere 
spectator.  But  what  is  decisive  to  show  that  this  is  a  mere 
[  *  145  ]  disguise,  too  thin  not  to  be  *  easily  seen  through,  is'  the  let- 
ter found  on  board,  written  by  him  to  the  mate,  a  short 
time  before  the  vessel  sailed  from  St.  Jago,  in  which  the  mask  is 
stripped  off,  and  he  appesurs  in  his  natural  character  as  master.  It  is 
as  follows :  ^^  Sir,  I  wish  you  to  get  the  schooner  down  to  Moro  in 
the  morning,  and  get  the  men  quartered  to  the  guns,  and  station 
them  on  the  tops  and  forecastle,  the  same  as  on  board  armed  ships, 
and  get  all  ready  for  going  to  sea  to-morrow  night.  After  you  get 
down  to  the  Moro  send  the  boat,  with  four  men,  for  me.  Yours,  J68. 
Smith."  Nothing  can  be  more  unlike  the  character  or  authority  of 
a  passenger  than  these  directions.  They  belong  to  one  who  has  a 
right  to  command,  and  knows  he  is  to  be  obeyed.  The  language 
imports  a  right  to  control  the  voyage,  and  could  be  dictated  only  by 
one  in  possession  of  the  effective  command.  It  would  be  absurd  for 
an  American  passenger  to  address  such  a  note  to  an  American  mate, 
who  was  responsible  to  a  Spanish  master  for  aU  his  orders  and  con- 
duct. It  would  be  an  exercise  of  credulity  far  beyond  any  just  claims 
of  the  evidence,  to  lead  the  court  to  the  belief  that  Captain  Smith  was 
a  mere  passenger.  The  circumstances  of  the  case  are  at  war  with 
the  supposition,  and  the  positive  testimony  of  Ferver  and  Flower 
completely  overturns  it. 
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Without  going  more  at  large  into  the  evidence,  in  which  there  is 
much  matter  open  to  observation,  it  is  sufficient  to  state  that,  in  the 
opinion  of  the  court,  the  reality  of  the  asserted  sale  to  Ma- 
rino is  not  established  by  the  proofs,  and  our  *  conclusion  is  [  *  146  ] 
that  the  unlawful  enterprise  had  its  origin  at  Baltimore. 

Decree  affirmed,  with  costs, 

12  W.  460;  2Wal.  876. 


Thomas,  Appellant,  v.  Gabrielle  Brockenbrough,  John  Harvie, 
Edwin  Harvie,  Jacqueline  Harvie,  Julia  Ann  Harvie,  Heirs 
at  laW|  and  Devisees  of  John  Harvie,  Respondents. 

10  W.  U6. 

There  is  no  statate  expressly  limiting  bills  of  review ;  bat  the  coarts  of  the  United  States 
are  governed  in  this  particalar  by  the  analogous  limitation  of  the  right  of  appeal,  and 
therefore  a  bill  of  review  cannot  be  filed  after  the  lapse  of  five  years  from  the  final 
decree. 

If  such  a  bill  can  be  allowed  to  be  filed,  after  the  expiration  of  that  time,  for  an  error  not 
previously  known,  the  complainant  can  assign  no  other  error,  and  if  that  be  not  sufficient 
to  reverse  the  decree  the  bill  must  l>e  dismissed. 

Appeal  from  the  circuit  court  of  the  United  States  for  Kentucky. 
The  appellant,  Thomas,  filed  in  that  court,  at  the  Nov.  term,  1818,  a 
bill  to  review  and  reverse  a  final  decree  of  the  same  court,  pronounced 
at  the  May  term,  1810,  by  which  the  plaintijOT  in  the  bill  of  review, 
and  defendant  in  the  original  suit,  was  decreed  to  convey  to 
•  the  heirs  of  John  Harvie,  the  plaintifis  in  the  original  suit,  [  *  147  ] 
a  certain  tract  of  land,  which  formed  the  subject  of  contro- 
versy in  that  suit.  The  bill  of  review,  after  stating  the  substance  of 
the  original  bill,  which  was  filed  by  John  Harvie,  and  the  bill  of 
revivor,  after  his  death,  in  the  name  of  the  present  respondents,  in 
whose  favor  the  decree  was  passed,  assigns  the  following  errors  in 
the  said  decree,  as  causes  for  its  reversal. 

1.  That  the  entry  of  James  Clark,  under  whom  the  said  John  Har- 
vie claimed  the  land  in  dispute,  was  void  for  uncertainty. 

2.  That  before  the  finsd  decree  was  passed,  the  said  Harvie  died, 
leaving  a  will  by  which  he  devised  the  land  in  controversy  to  his  sons, 
£dwin  and  Jacqueline,  two  of  the  plaintiffs  in  the  bill  of  revivor,  of 
which  will  the  plaintifi*  was  wholly  ignorant  until  long  after  the  final 
decree  was  entered. 

3.  That  the  said  Edwin  Harvie  died  previous  to  the  said  decree, 
and  his  right  in  the  said  land  descended  to  his  heirs  at  law,  John  and 
Lewis,  who  were  no  parties  to  the  said  suit,  of  which  facts  the  plain- 
tiff was  wholly  ignorant  until  long  after  the  decree  complained  of. 

To  this  bill  of  review,  the  defendants  plead,  in  bar,  the  decree 
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passed  and  enrolled  in  the  original  suit,  and  the  prosecution  by  the 
plaintiff,  Thomas,  of  a  writ  of  error  to  the  supreme  court  to  reverse 
the  same,  which  was  dismissed,  and  then  demurred  to  so  much  of  the 
bill  as  sought  to  review  and  reverse  the  said  decree.  Upon 
[  *  148  ]  argument  of  the  plea  and  demurrer,  the  court  below  *  dis- 
missed the  bill  of  review,  and  the  cause  was  brought,  by 
appeal,  to  this  court. 

TaJboty  for  the  appellant. 

Bibby  contra. 

[  •  149  ]  *  Washington,  J.,  delivered  the  opinion  of  the  court,  and, 
after  stating  the  case,  proceeded  as  follows :  *- 

The  first  error  assigned  in  the  bill  of  review,  involves  the  merits 
of  the  original  cause,  and  was  intended  to  induce  a  reexamination 
of  the  title  of  the  plaintiffs  in  that  cause,  the  validity  of  which  had 
been  established  by  the  decree.  But,  previous  to  an  investigation 
of  that  subject,  a  preliminary  question  has  been  suggested  by  the 
counsel  for  the  appellee,  which  the  court  is  called  upon  to  consider. 
The  record  shows  that  the  order  of  the  court,  permitting  the  bill  to 
be  filed,  was  granted  eight  years  subsequent  to  the  final  decree  in 
the  original  cause ;  and  the  question  to  be  decided  is,  whether  thia 
remedy  was  not  barred  by  length  of  time  ? 

It  must  be  admitted  that  bills  of  review  are  not  strictly  within  any 
act  of  limitations  prescribed  by  congress ;  but  it  is  unques- 
[  *  150  ]  tionable  that  *  courts  of  equity,  acting  upon  the  principle 
that  laches  and  neglect  ought  to  be  discountenanced,  and 
that  in  cases  of  stale  demands  its  aid  ought  not  to  be  afforded,  have 
always  interposed  some  limitation  to  suits  brought  in  those  courts. 
It  is  stated  by  Lord  Camden,  in  the  case  of  Smith  v.  Clay,  Ambl.  645, 
8  Bro.  Ch.  Cas.  639,  note,  "  that  as  the  court  of  equity  has  no  legis- 
lative authority,  it  could  not  properly  define  the  time  of  bar  by  a 
positive  rule ;  but  that,  as  oft^n  as  parliament  had  limited  the  time 
of  actions  and  remedies  to  a  certain  period  in  legal  proceedings,  the 
court  of  chancery  adopted  that  rule,  and  applied  it  to  similar  cases 
in  equity."  Upon  this  principle  it  is  that  an  account  for  rents  and 
profits,  in  a  common  case,  is  not  carried  beyond  six  years,  or  a 
redemption  of  mortgaged  premises  allowed  after  twenty  years  pos- 
session by  the  mortgagee,  or  a  bill  of  review  entertained  after  twenty 
years,  by  analogy  to  the  statute  which  limits  writs  of  error  to  that 
period. 

These  principles  seem  to  apply,  with  peculiar  strength,  to  bills  of 
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review,  in  the  courts  of  the  United  States,  from  the  circumstance 
that  congress  has  thought  proper  to  limit  the  time  within  which 
appeals  may  be  taken  in  equity  causes,^  thus  creating  an  analogy 
between  the  two  remedies,  by  appeal  and  a  bill  of  review,  so  appar- 
ent that  the  court  is  constrained  to  consider  the  latter  as  necessarily 
comprehended  within  the  equity  of  the  provision  respecting  the 
former.  For,  it  is  obvious  that  if  a  bill  of  review  to  reverse 
a  decree,  on  the  ground  of  error  apparent  *  on  its  face,  may  [  *  151  ] 
be  filed  at  any  period  of  time  beyond  the  five  years  limited 
for  an  appeal,  it  will  follow  that  an  original  decree  may,  in  effect,  be 
brought  before  the  supreme  court  for  reexamination,  after  the  period 
prescribed  by  law  for  an  immediate  appeal  from  such  decree,  by 
appealing  from  the  decree  of  the  circuit  court  upon  the  bill  of  review. 
In  short,  the  party  complaining  of  the  original  decree  would,  in  this 
way,  be  permitted  to  do  indirectly  what  the  act  of  congress  has  pro- 
hibited him  from  doing  directly. 

Whether  a  bill  of  review,  founded  upon  matter  discovered  since 
the  decree,  is  in  like  manner  barred  by  the  lapse  of  five  years  after 
such  decree,  is  a  question  which  need  not  be  decided  in  the  present 
case,  since  we  are  all  of  opinion  that  it  is  in  the  discretion  of  the 
court  to  grant  leave  to  file  a  bill  of  review  for  that  cause,  and  that 
such  leave  ought  not  to  be  granted  in  a  case  where  it  appears  that 
the  plaintiff  is  not  aggrieved  by  the  decree  on  account  of  the  error  so 
assigned;  or,  that  being  granted,  the  court  ought  to  dismiss  the  bill 
where  no  other  error  is  assigned. 

In  this  case  the  court  below  decided,  in  the  original  cause,  that  the 
title  to  the  land  in  controversy  was  vested  in  the  heirs  of  John  Har- 
vie,  and  decreed  the  appellant  to  convey  the  same  to  them. 

If  Thomas,  then,  had  no  title  to  the  land,  of  what  consequence  was 
it  to  him  that  the  conveyance  was  decreed  to  be  made  to  all 
the  •  complainants  in  that  cause,  as  being  the  heirs  of  Harvie,  [  *  152  ] 
rather  than  to  two  of  them,  who,  he  alleged,  were  entitled 
to  the  land  as  devisees  ?  K  they  did  not  complain  of  the  decree, 
(and  that  they  did  not,  is  proved  by  their  plea  and  demurrer  to  the 
bill  of  review,)  and  if  the  plaintiff  in  this  bill  was  not  injured  by  it, 
the  court  is  at  a  loss  to  conceive  upon  what  legal  or  equitable  ground 
that  decree  could  have  been  reversed  for  the  errors  growing  out  of  the 
after  discovered  evidence.  These  observations  apply  equally  to  the 
iecond  and  third  errors  assigned.  Decree  affirmed^  tvith  costs. 

low.  152;  10  P.  177. 


1  1  Stats,  at  Large,  84 ;  2  lb.  244. 
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Elmendorf,  Appellant,  v.  Taylor  and  others,  Respondents. 

10  W.  162. 

If  the  constrnction  of  a  state  statate  is  settled  by  the  highest  court  of  the  State,  this  conrt 

adopts  that  constrnction. 
In  Kentacky,  it  is  settled  that  a  snrvey  most  be  presumed  to  be  recorded  at  the  expiration 

of  three  months  from  its  date ;  and  that  an  entry  dependent  on  it  is  entitled  to  all  the 

notoriety  which  is  possessed  by  the  survey. 
If  a  case  in  equity  can  be  completely  decided,  as  between  the  litigant  parties,  an  interest  in 

some  other  person,  who  cannot  be  reached  by  process,  shoald  not  prevent  a  decree. 
Courts  of  equity  follow  the  limitation  of  twenty  years  prescribed  by  the  law  as  a  limitation 

of  actions  of  ejectment,  and  ordinarily  hold  an  equitable  right  to  land  to  be  barred  by  an 

adverse  possession  for  that  length  of  time. 
One  who  is  not  actually  a  trustee,  but  upon  whom  a  court  of  equity  forces  that  character 

only  for  the  purpose  of  a  remedy,  may  avail  himself  of  this  bar. 

[  •  153  ]      •  Appeal  from  the  ckcuit  court  of  the  United  States  for 
Eentacky,  in  a  suit  in  equity.      The  case  is  stated  in  the 
opinion  of  the  court 

Clay  and  Talbot^  for  the  appellant. 

Bibby  for  the  respondents. 

[  *  157  ]      *  Marshall,  C.  J.,  delivered  the  opinion  of  the  court 

This  suit  was  brought  by  the  appellant,  Elmendorf,  in  the 
court  for  the  seventh  circuit  and  district  of  Kentucky,  to  obtain  a 
conveyance  of  lands  held  by  the  defendants  under  a  prior  grant,  and 
under  entries  which  are  also  older  than  the  entry  of  the  plaintiff.  As 
the  defendants  do  not  adduce  their  entries,  and  rely  entirely  on  their 
patent,  the  case  depends  on  the  validity  of  the  plaintiff's  entry.  That 
was  made  in  April,  1784,  and  was  afterwards,  in  July  of  the  same 
year,  explained,  or  amended,  so  as  to  read  as  follows :  "  Walker 
Daniel  enters  8,000  acres,  beginning  at  the  most  southwestwardly 
corner  of  Duncan  Rose's  survey  of  8,000  acres  between  Floyd's  Fork 
and  Bull  Skin;  thence  along  his  westwardly  line  to  the  corner; 
thence  the  same  course  with  James  Kemp's  line,  north  2°  west,  964 
poles  to  a  survey  of  John  Lewis  for  22,000  acres;  thence  with 
Lewis's  line,  and  from  the  beginning  south  7^  west,  till  a  line 
parallel  with  the  first  line  will  include  the  quantity." 

As  this  entry  begins  at  "  the  most  southwestwardly  corner  of 
Duncan  Rose's  survey  of  8,000  acres  between  Floyd's  Fork  and  Bull 

Skin,"  the  first  inquiry  is,  whether  this  survey  was  at  the 
[  •  158  ]  time  an  object  of  sufficient  notoriety  to  give  *  validity  to  an 

entry  calling  for  one  of  its  corners  as  a  beginning.    It  is  not 
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pretended  that  the  survey  itself  had  acquired  this  notoriety ;  but  the 
plaintiff  contends  that  it  had  become  a  matter  of  record ;  and  that 
subsequent  purchasers  were,  on  that  account,  bound  to  know  its 
position,  in  like  manner  as  they  are  bound  to  know  the  position  of 
entries.  The  land-law  prescribes  that  surveys  shall  be  returned  to 
the  office,  and  recorded  in  a  record-book,  to  be  kept  for  that  purpose 
by  the  principal  surveyor,  within  three  months  from  the  time  of  their 
being  made.  They  are  to  be  returned  to  the  land-office  in  twelve 
months  from  their  date,  during  which  time  the  surveyor  is  forbidden 
to  give  a  copy  to  any  person  other  than  the  owner. 

It  is  contended  by  the  defendants,  that  this  prohibition  to  give  a 
copy  of  the  plot  and  certificate  of  survey,  excludes  the  idea  of  that 
notoriety  which  is  ascribed  to  a  record.  Though  inserted  for  preser- 
vation in  a  book  which  is  denominated  a  book  of  record,  it  does  not 
become,  in  fact,  a  record,  until  it  shall  partake  of  that  characteristic 
quality  of  a  record,  on  which  the  obligation  to  notice  it  is  founded, 
being  accessible  to  all  the  world.  Were  even  an  inspection  of  the 
book  demandable  as  matter  of  right,  which  the  defendants  deny,  that 
inspection  would,  they  say,  from  the  nature  of  the  thing,  be  of  no 
avail,  unless  a  copy  was  also  attainable.  They  insist,  therefore,  that 
the  notoriety  of  these  surveys  is  not  to  be  implied  from  the  fact  that 
the  three  months  had  expired,  during  which  they  were  directed  by 
law  to  be  recorded. 

•  The  plaintiff  contends,  that  the  book  of  surveys  has  [  *  159  ] 
every  characteristic  of  a  record,  except  that  the  surveyor  is 
restrained  from  granting  copies,  until  the  time  limited  by  law  for  the 
return  of  surveys  to  the  land-office  shall  have  expired ;  and  denies 
that  the  notoriety  attached  to  a  record  is  dependent  entirely  on  the 
right  to  demand  a  copy  of  it.  He  maintains  the  right  to  inspect  it, 
and  insists  that  this  right  has  been  considered  by  the  legislature  as 
giving  sufficient  notice  to  all  persons  interested  in  the  property  to 
enter  a  caveat  against  the  issuing  of  a  patent,  from  which  he  implies 
that  it  is  intended  as  a  record  to  give  notice,  although  a  copy  of  it 
cannot  be  obtained. 

Were  this  question  now  for  the  first  time  to  bcNdecided,  a  con 
siderable  contrariety  of  opinion  respecting  it  would  prevail  in  the 
court ;  but  it  will  be  unnecessary  to  discuss  it,  if  the  point  shall 
appear  to  be  settled  in  Kentucky. 

This  court  has  uniformly  professed  its  disposition,  in  cases  depend- 
ing on  the  laws  of  a  particular  State,  to  adopt  the  construction  which 
the  courts  of  the  State  have  given  to  those  laws.  This  course  is 
founded  on  the  principle,  supposed  to  be  universally  recognized,  that 
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the  judicial  department  of  every  government,  where  such  department 
exists,  is  the  appropriate  organ  for  construing  the  legislative  acts  of 
that  government.  Thus,  no  court  in  the  universe,  which  professed 
to  be  governed  by  principle,  would,  we  presume,  undertake  to  say 
that  the  courts  of  Great  Britain,  or  of  France,  or  of  any  other  nation, 

had  misunderstood  their  own  statutes,  and  therefore  erect 
[  *  160  ]  *  itself  into  a  tribunal  which  should  correct  such  misunder- 

standing.  We  receive  the  construction  given  by  the  courts 
of  the  nation  as  the  true  sense  of  the  law,  and  feel  ourselves  no  more 
at  liberty  to  depart  from  that  construction  than  to  depart  from  the 
words  of  the  statute.  On  this  principle,  the  construction  given  by 
this  court  to  the  constitution  and  laws  of  the  United  States  Ib 
received  by  all  as  the  true  construction ;  and  on  the  same  principle, 
the  construction  given  by  the  courts  of  the  several  States  to  the 
legislative  acts  of  those  States,  is  received  as  true,  unless  they  come 
in  conflict  with  the  constitution,  laws,  or  treaties  of  the  United 
States.  If,  then,  this  question  has  been  settied  in  Kentucky,  we 
must  suppose  it  to  be  rightiy  settied. 

The  defendants  contend  that  conflicting  opinions  have  been  given 
in  the  State,  and  that  the  question  is  still  open  ;  while  the  plaintiff* 
insists  that  the  real  question,  that  is,  the  notoriety  of  a  survey  after 
being  made, three  months,  has  never  been  determined  in  the  negative. 
The  first  case  of  which  we  have  any  knowledge,  is  Sinclair  v. 
Singleton,  Hughes,  92.  The  decision  of  the  court  was  in  favor  of 
the  validity  of  an  entry  which  calls  for  the  lines  of  a  survey.  The 
court  is  not  in  possession  of  the  book  in  which  the  easels  reported; 
but,  judging  from  the  references  made  to  it  in  subsequent  cases,  the 
entry  must  have  been  made  within  twelve,  and,  probably,  within 

three  months  of  the  date  of  the  survey. 
[  *  161  ]       The  next  case  in  which  the  question  was  directiy  •made, 

is  Key  v.  Matson,  Hardin,  70,  decided  in  the  fall  term  of 
1806.  The  survey  had  not  been  made  three  months,  at  the  date  of 
the  entry ;  and  the  court  determined  that  it  was  not  an  object  of 
notoriety.  A  rehearing  was  moved  for,  and,  according  to  the  course 
of  the  court  of  appeals  of  Kentucky,  errors  were  assigned  in  the 
original  decree.  The  first  was,  that  ^'  the  court  has  decided  that  au 
entry  dependent  on  a  survey  not  made  three  months  is  void;  whereas, 
according  to  law  and  former  decisions,  such  an  entry  ought  to  have 
been  valid." 

The  court  adhered  to  its  first  decision,  and  used  expressions  which, 
though  applied  to  a  case  in  which  the  entry  was  made  before  the 
expiration  of  three  months  after  the  survey  on  which  it  depended, 
yet  indicated  the  opinion  that  an  entry  made  after  the  expiration  of 
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three  mon^s  from  the  date  of  the  survey,  would  be  equally  in- 
Yalid. 

Moore  v.  Whitledge,  Hardin,  89,  and  Bespass  v.  Arnold,  Hardiui 
115,  decided  in  the  spring  of  1807,  were  on  the  authority  of  Key  v. 
Matson,  and  were  also  cases  in  which  the  entries  were  made  a  few 
weeks  after  the  surveys.  The  case  of  Cartright  v.  Collier,  Hardin, 
179,  decided  in  the  spring  of  1808,  was  one  in  which  the  entry  was 
made  only  fifteen  days  after  the  survey.  In  Ward  v»  Lee,  1  Bibb, 
27,  decided  in  1808,  the  entry  called  for  a  survey  which  had  been 
made  twenty-three  days,  of  the  return  of  which,  to  the  office,  there 
was  no  proof.  The  judge  adds,  '^  if  it  had  been  returned 
and  *  recorded,  yet  no  person  was  entitled  to  a  copy."  This  [  *  162  ] 
last  observation  is  indicative  of  the  opinion  that  a  survey, 
though  recorded,  would  not  become  an  object  of  notoriety  until  a 
copy  of  it  was  demandable;  but  it  was  made  in  a  case  in  which  that 
point  did  not  occur.  The  case  of  Cleland's  Heirs  v.  Gray,  1  Bibb,  38, 
decided  at  the  same  time,  is  of  the  same  character.  The  survey  was 
made  sixteen  days  before  the  entry  which  called  to  adjoin  it.  The 
judge  says :  "  It  is  clear  that  no  description  in  this  certificate  of  Evan 
Shelby's  survey  can  aid  Weeden's  entry,  because  it  does  not  appear 
that  the  certificate  was  even  made  out  or  deposited  in  the  surveyor's 
office,  at  the  date  of  Weeden's  entry.  But,  if  it  had  been  recorded, 
yet  it  was  inaccessible  to  holders  of  warrants.  They  were  not  entitled 
to  a  copy  untU  twelve  months  after  the  making  of  the  survey ;  nor 
was  the  surveyor  himself  bound  to  record  it  in  less  than  three  months 
after  the  survey  was  made." 

In  the  case  of  Gralloway  v.  Neale  et  cU.  1  Bibb,  140,  the  judge  who 
delivered  the  opinion  of  the  court,  states  the  law  thus:  "If  the 
holder  of  a  warrant  adopts  a  survey  previously  made  upon  another 
warrant,  as  the  basis  of  a  location,  he  must  prove  the  notoriety  of  the 
survey  at  that  period,  otherwise  his  location  cannot  be  supported. 
If  he  has  adopted  such  survey  at  a  period  earlier  than  that  at  which 
,  the  law  has  opened  the  record  thereof  for  copies,  he  must  prove  its 
notoriety  by  evidence  aliundeJ^ 

This  plain  declaration  of  the  opinion  of  the  court  on  this 
point,  was,  however,  made  in  a  *  case  in  which  it  did  not  [  *  163  ] 
arise.     The  Survey  had  preceded  the  entry  which  called  for 
it  more  than  twelve  months. 

The  cases  of  Davis  v.  Bryan,  2  Bibb,  113,  and  Davis  v.  Davis, 
2  Bibb,  137,  decided  in  the  spring  of  1810,  were  each  of  them  cases 
in  which  the  surveys  preceded  the  entries  calling  for  them  less  than 
three  months. 

It  is,  then,  true,  that  firom  1806  to  1810,  inclusive,  the  prevailing 
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opinion  of  the  court  of  Kentucky  was,  that  an  entry  could  derive  no 
aid  from  the  description  contained  in  the  plat  and  certificate  of  a 
survey  for  which  it  called,  until  that  survey  had  been  made  twelve 
months ;  but,  it  is  also  true,  that  this  opinion  has  been  advanced  only 
in  cases  in  which  the  point  did  not  occur. 

The  first  case  in  which  the  point  actually  occurred  was  Carson  r« 
Hanway,  3  Bibb,  160.  The  entry  was  made  on  the  9th  of  February, 
1784,  and  called  for  a  survey  made  on  the  15th  of  February,  1783. 
The  entry  was  supported  on  the  principle  that  the  plat  and  certifi- 
cate of  survey  constituted  a  part  of  it  In  delivering  the  opinion  of 
the  court,  the  judge  said,  "  when  the  survey  has  been  so  long  made 
that  the  law  requires  it  to  be  of  record,  it  wll  be  presumed  to  be  so, 
and  a  call  for  its  lines,  in  an  entry,  will  render  it  a  part  of  the  descrip* 
tion  of  such  entry."  ^ 

At  the  preceding  term,  before  the  same  judges,  the  case  of  Bush  i;. 
Jameson,  3  Bibb,  118,  was  argued,  and  the  court  determined  that  an 
entry  could  not  be  aided  by  the  description  contained  in  a 
[  •  164  ]  survey  which  had  been  made  only  seven  days  *  prior  to  the 
entry  which  called  to  adjoin  it.  In  giving  its  opinion,  the 
court  says :  "  How  far  a  subsequent  adventurer  would  have  been 
bound  by  a  description  given  in  the  survey  of  its  beginning  corner, 
if  the  survey  had  been  of  record,  is  not  material  to  inquire  ;  for  there 
is  no  proof  that  the  survey  was,  in  fact,  of  record ;  and  as  the  law  did 
not  require  that  it  should  have  been  recorded  at  the  date  of  the  entry, 
a  presumption  that  it  was  cannot  be  indulged,  according  to  any  rule 
of  probability,  or  on  any  principle  recognized  in  fc^mer  adjudications 
of  this  court" 

These  cases,  decided  so  near  each  other,  by  the  same  judges,  show 
clearly,  by  the  terms  in  which  they  are  expressed,  that  the  distinction 
between  a  survey,  neither  recorded  in  fact,  nor  in  presumption  of  law, 
was  in  the  mind  of  the  court ;  and  that  its  former  adjudications  were 
considered. 

Reed's  Heirs  v.  Denwiddie,  3  Marsh.  Rep.  196,  was  decided  in  the 
year  1820.  In  that  case,  an  entry  called  for  a  survey  which  had  been 
made  six  months,  and  the  court  determined  that  the  person  claiming 
under  this  entry  might  avail  himself  of  the  notoriety  contained  in  the 
certificate  of  survey,  '*  which,  from  its  date,  must  have  been  of  record." 

Jackman's  Heirs  v.  Walker's  Heirs,  3  Litt.  Rep.  100,  is  the  last  case 

which  has  been  cited.     It  was  decided  in  1823.     The  surveys  were 

made  about  ten  months  before  the  entry,  which  called  to  adjoin  them, 

and  the  court  allowed  to  the  entry  all  the  aid  which  could 

[  *  165  ]  be  derived  from  the   *  description  contained  in  the  next 

certificate  of  survey;   because,  "from  the  length  of  time 
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they  had  been  made  before  the  date  of  the  entry  in  question,  the  law 
required  them  to  be  of  record,  and,  of  course,  they  must  be  presumed 
to  be  so." 

From  the  year  1813,  then,  to  the  present  time,  the  courts  of  Ken- 
tucky have  uniformly  decided  that  a  survey  must  be  presumed  to  be 
recorded  at  the  expiration  of  three  months  from  its  date ;  and  that  an 
entry  dependent  on  it  is  entitled  to  all  the  notoriety  which  is  possessed 
by  the  survey.  We  must  consider  the  construction  as  settled  finally 
in  the  courts  of  the  State,  and  that  this  court  ought  to  adopt  the 
same  rule,  should  we  even  doubt  its  correctness. 

We  think,  then,  that  the  entry  under  which  the  plaintiff  claims,  is 
aided  by  the  notoriety  of  the  surveys  which  it  calls  to  adjoin,  if  those 
surveys  have  been  made  three  months  anterior  to  its  date. 

This  depends  on  the  question  whether  it  is  to  date  &om  April  oi 
July,  1784.  The  defendants  insist  that  the  amendment,  or  explana- 
tion, of  the  fir^t  of  July,  does  not  change  the  ground  originally 
occupied,  and  is,  therefore,  not  to  be  considered  as  having  any  influ- 
ence on  the  date  of  the  entry,  or  as  connecting  it  with  the  surveys 
mentioned  in  the  amendment  or  explanation. 

We  cannot  think  so.  This  amendment  would  be  seen  by  subse- 
quent locaters,  and  would  give  them  as  fuU  notice  that  the  entry 
adjoined  the  surveys  of  Duncan  Rose,  James  Kemp,  and 
John  Lewis,  as  they  would  have  received  had  the  *  original  [  *  166  ] 
entry  been  made  on  that  day.  Were  it  then  to  be  conceded 
that  the  original  entry,  calling  for  Greenville  Smith's  line,  instead  of 
James  Kemp's,  would  have  been  construed  to  cover  the  same  ground 
which  it  now  covers,  still,  we  perceive  no  substantial  reason  for  refus- 
ing to  the  change  made  in  its  terms  any  advantage  belonging  to  the 
date  o/that  change. 

We  think,  then,  for  the  purpose  of  the  present  inquiry,  the  entry  is 
to  be  considered  as  if  made  on  the  first  of  July,  1784,  and  is  entitled 
to  all  the  notoriety  of  the  surveys  for  which  it  ccdls. 

This  being  established,  we  do  not  understand  that  any  controversy 
remains  on  the  question  of  notoriety.  Some  of  the  objects  called 
for  in  the  surveys  are  so  well  known  as  to  fix  incontrovertibly  the 
beginning  of  the  entry  made  by  Walker  Daniel ;  and  its  validity  is 
not  questioned  on  any  other  ground. 

The  validity  of  the  plaintiff's  entry  being  established,  it  remains 
to  consider  the  other  objections  which  are  made  to  a  decree  in  his 
favor. 

2.  It  is  contended  that  he  is  a  tenant  in  common  with  others,  and 
ought  not  to  be  permitted  to  sue  in  equity,  without  making  hif 
co-tenants  parties  to  the  suit. 

31  • 
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This  objection  does  not  affect  the  jurisdiction,  but  addresses  itself 
to  tlie  policy  of  the  court     Courts  of  equity  require  that  all  the 
parties  concerned  in  interest  shall  be  brought  before  them,  that  the 
matter  in  controversy  maybe  finally  settled.    This  equitable 
[  •  167  ]  rule,  however,  is  framed  by  *  the  court  itself,  and  is  subject 
to  its  discretion.   It  is  not,  like  the  description  of  parties,  an 
inflexible  rule,  a  failure  to  observe  which  turns  the  party  out  of  court, 
because  it  has  no  jurisdiction  over  his  cause ;  but,  being  introduced 
by  the  court  itself,  for  the  purposes  of  justice,  is  susceptible  of  modi- 
fication for  the  promotion  of  those  purposes.     In  this  case,  the  per- 
sons who  are  alleged  to  be  tenants  in  common  with  the  plaintifis, 
appear  to  be  entitled  to  a  fourth  pari^  not  of  the  whole  tract,  but  of  a 
specially  described  portion  of  it,  which  may  or  may  not  interfere 
with  the  part  occupied  by  the  defendants.      Neither  the  bill  nor 
answers  allege  such  an  interference,  and  the  court  ought  not,  without 
such  allegation,  to  presume  it.     Had  the  decree  of  the  circuit  court 
been  in  favor  of  the  plaintif!^  and   had  this  objection  to  it  been 
deemed  sufficient  to  induce  this  court  to  reverse  it,  and  send  back 
the  case  for  the  examination  of  this  fact,  it  could  never  have  justified 
a  dismission  of  the  bill  without  allowing  the  plaintiff  an  opportunity 
of  showing  that  he  was  the  sole  owner  of  the  lands  in  dispute.     Ih 
addition  to  these  observations,  it  may  be  proper  to  say,  that  the  rule 
which   requires   that   all    persons  concerned  in  interest,    however 
remotely,  should  be  made  parties  to  the  suit,  though  applicable  to 
most  cases  in  the  courts  of  the  United  States,  is  not  applicable  to 
alL     In  the  exercise  of  its  discretion,  the  court  will  require  the  plain^ 
tiff  to  do  all  in  his  power  to  bring  every  person  concerned  in  interest 
before  the  court.    But,  if  the  case  may  be  completely 
[  *  168  ]  decided  *  as  between  the  Utigant  parties,  the  circumstance 
liiat  an  interest  exists  in  some  other  person,  whom  the  process 
of  the  court  cannot  reach,  as  if  such  party  be  a  resident  of  some  other 
State,  ought  not  to  prevent  a  decree  upon  its  merits.     It  would  be  a 
misapplication  of  the  rule,  to  dismiss  tiie  plaintiff's  bill  because  he 
has  not  done  that  which  the  law  will  not  enable  him  to  do. 

3.  The  third  point  in  the  defence  is,  the  length  of  time  which  has 
elapsed  since  thfe  plaintiff's  equitable  title  accrued. 

His  patent  was  issued  on  the  11th  of  February,  1794,  and  those 
of  the  defendants  are  of  prior  date.  His  bill  was  filed  on  the  28th  of 
December,  1815.  Several  of  the  defendants,  in  their  answers,  claim 
the  benefit  of  the  length  of  time. 

From  the  earliest  ages,  courts  of  equity  have  refused  their  aid  to 
those  who  have  neglected,  for  an  unreasonable  length  of  time,  to 
assert  their  claims,  especially  where  the  legal  estate  has  been  trans* 
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ferred  to  purchasers  without  notice.  Although  the  statutes  of  Iimi« 
tations  do  not,  either  in  England  or  in  these  States,  extend  to  suits 
in  chancery,  yet  the  courts  in  both  countries  have  acknowledged 
their  obligation.  Their  application,  we  believe,  has  never  been  con- 
troverted; and  in  the  recent  case  of  Thomas  v,  Hajvie's  Heirs,  10  W. 
146,  decided  at  this  term,  it  was  expressly  recognized.  But 
the  statute  of  limitations,  which  *  bars  an  ejectment  after  [  *  169  ] 
the  lapse  of  twenty  years,  constitutes  no  bar  to  a  writ  of 
right,  even  where  the  tenant  counts  on  his  own  seisin,  until  thirty 
years  shall  have  elapsed.  Whether  a  court  of  equity  considers  an 
equitable  claim  to  land  as  barred  when  the  right  of  entry  is  lost,  or 
wiU  sustain  a  bill  as  long  as  the  mere  right  may  be  asserted,  is  a 
question  of  some  difficulty,  and  of  great  importance.  The  analogy 
of  a  bill  in  equity  to  actions  founded  on  a  right  of  entry,  seems  to 
derive  some  title  to  consideration,  from  the  circumstance  that  the 
plaintiff  does  not  sustain  his  claim  on  his  own  seisin,  or  that  of  his 
ancestor,  but  on  an  equity  not  necessarily  accompanied  by  seisin, 
whereas  seisin  is  an  indispensable  ingredient  in  a  writ  of  right.  But 
the  case  must  depend  upon  precedent,  and  if  the  one  rule  or  the 
other  has  been  positively  adopted,  it  ought  to  be  respected. 

In  the  case  of  Jenner  v.  Tracy,  3  P.  Wms.  287,  in  a  note,  the  de- 
fendant demurred  to  a  bill  to  redeem  mortgaged  premises,  of  which 
the  defendant  had  been  in  possession  more  than  twenty  years,  and 
the  demurrer  was  sustained;  the  court  observing  that  ^'as  tweniy 
years  would  bar  an  entry  or  ejectment,  there  was  the  same  reason  for 
allowing  it  to  bar  a  redemption."  It  is  added  that  '^  the  same  rule 
was  agreed  in  the  case  of  Belch  v,  Harvey,  by  the  Lord  Talbot.''  In 
3  Atk.  R.  225,  the  court  expressed  an  opinion  unfavorable  to  a  de- 
murrer in  such  a  case,  because  the  plaintiff  ought  to  be  at  liberty,  in 
his  replication,  to  show  that  he  is  within  the  exceptions  of 
*  the  statute ;  but  supported  the  bar  when  pleaded.  The  [  *  170  ] 
same  principle  is  recognized  in  3  Atk.  R.  313.  The  rule 
appears  to  have  been  laid  down  in  1  Ch.  Cas.,  and  to  have  been  ob- 
served ever  since. 

In  3  Johns.  Ch.  R.  Chancellor  Kent  said :  '^  It  is  a  well  settled 
rule  that  twenty  years'  possession  by  the  mortgagee,  without  account 
or  acknowledgment  of  any  subsisting  mortgage,  is  a  bar  to  a  redemp- 
tion, unless  the  mortgagor  can  bring  himself  within  the  proviso  in 
the  statute  of  limitations." 

These  decisions  were  made  on  bills  to  redeem  mortgaged  premises ; 
but  as  no  reason  can  be  assigned  why  an  equity  of  redemption  should 
be  barred  in  a  shorter  time  than  any  other  equity,  they  appear  to  us 
to  apply  with  equal  force  to  all  bills  asserting  equitable  titles.     We 
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have  seen  no  dictum  asserting  that  the  rule  is  not  applicable  to  other 
equitable  rights,  and  we  should  not  feel  justified  in  drawing  a  distinc* 
tion  which  has  never  heretofore  been  drawn.  But  we  think  the  rule 
has  been  applied  to  equitable  rights  generally. 

In  the  2d  voL  of  Eq,  Cas.  Abr.  title  "  Length  of  Time,"  it  is  said 
generally,  "  that  possession  for  more  than  twenty  years,  under  a  legal 
title,  shaU  never  be  disturbed  in  equity."  The  case  of  Cook  v.  Arn- 
ham,  3  P.  Wms.  283,  was  a  bill  brought  to  supply  the  want  of  a  sur- 
render of  copyhold  estate  to  the  use  of  the  will ;  and  it  was  objected 
that  the  application  to  the  court  had  been  unreasonably  delayed. 
The  lord  chanceUor  said,  that  '<  the  length  of  time  was  not 
[  *  171  ]  •  above  fourteen  years,  which,  as  it  would  not  bar  an  eject- 
ment, so  neither  could  it  bar  a  bill  in  equity." 
The  case  of  Bond  r.  Hopkins  et  aL  1  Sch.  and  Lef.  413,  was  a  suit 
brought  by  a  person  claiming  to  be  the  heir,  to  set  aside  a  will  alleged 
to  be  obtained  by  fraud,  to  obtain  possession  of  title  papers,  and  to 
remove  impediments  out  of  the  way  in  a  trial  at  law.  Length  of 
possession  was  set  up  as  a  bar  to  the  relief  prayed  for  in  the  bill ;  aud 
the  question,  which  was  discussed  at  the  bar  by  very  eminent  coun- 
sel, was  profoundly  and  deliberately  considered  by  Lord  Bedesdale. 
The  testator  died  in  November,  1754,  and  the  bill  was  filed  in  June, 
1792,  so  that  thirty-eight  years  had  elapsed  between  the  death  of  the 
testator  and  the  filing  of  the  bill.  As  this  time  was  not  sufficient  to 
bar  a  writ  of  right,  no  question  could  have  arisen  respecting  the  act 
of  limitations,  had  the  rule  of  granting  relief  in  equity  depended  on 
the  ability  of  the  plaintiff  to  maintain  a  writ  of  right  But  the  rule 
was  clearly  understood,  both  at  the  bar  and  by  the  court,  to  be,  that 
the  equitable  rule  respecting  length  of  time  had  reference  to  twenty 
years,  the  time  during  which  the  right  of  entry  was  preserved,  not  to 
the  time  limited  for  maintaining  a  writ  of  right.  In  the  very  elaborate 
and  very  able  opinion  given  by  the  chancellor,  in  this  case,  in  which 
he  investigates  thoroughly  the  principles  which  govern  a  court  of 
equity  in  its  decisions  on  the  statute  of  limitations,  it  is  not 
[  *  172  ]  insinuated  that  it  acts  in  any  case  from  *  analogy  to  a  writ 
of  right,  but  is  assumed  as  an  acknowledged  and  settled 
principle  that  it  acts  from  analogy  to  a  writ  of  ejectment.  In  this 
case,  a  suit  had  been  instituted  by  John  Bond,  the  grandfather  of  the 
plaintiff,  as  early  as  1755,  and  a  decree  pronounced  in  1770.  The  full 
benefit  of  this  decree  was  not  obtained,  and  John  Bond  took  forcible 
possession  of  a  part  of  the  property,  of  which  he  was  dispossessed  by 
order  of  the  court,  on  a  bill  for  that  purpose,  brought  by  the  defend- 
ant. The  said  John  Bond  died  in  prison,  in  1774,  having  first  devised 
the  property  in  dispute  to  his  son  Thomas,  then  an  infant,  for  lifoi 
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with  remainder  to  his  first,  and  other  sons,  in  strict  settlement.  Soon 
after  his  death,  an  ejectment  was  brought  by  the  defendant,  to  recover 
part  of  the  property  in  possession  of  Bond ;  and  in  1776,  a  bill  was 
filed  by  Thomas  Bond,  then  a  minor,  to  enjoin  the  defendants  from 
proceeding  in  their  ejectment,  and  to  have  the  will  delivered  up. 
Various  orders  were  taken ;  and  in  June,  1792,  an  original  bill,  in  the 
nature  of  a  bill  of  revivor,  was  filed  by  Thomas  Bond,  and  his  eldest 
sooi  Henry.  In  discussing  this  case,  so  far  as  respected  length  of  time, 
no  doubt  was  entertained  that  the  plaintiffs  would  have  been  barred 
of  all  relief  in  equity,  by  a  quiet  acquiescence  in  the  possession  of  the 
defendants  for  twenty  years.  It  was  a  strong  case  of  firaud,  but  an 
acquiescence  of  twenty  years  would  have  closed  the  court  of  equity 
against  the  plaintiiis.  This  was  not  questioned ;  but  it  was  insisted 
,  that  the  pendency  of  suits,  from  the  year  1755,  when  John 
•Bond,  the  son  and  heir  of  the  testator,  returned  from  Amer-  [  *  173  ] 
tea,  had  preserved  the  equity  of  the  plaintifl&,  unaffected  by 
the  lapse  of  time ;  and  of  this  opinion  was  the  court. 

The  case  of  Hovenden  v.  Lord  Annesly,  2  Sch.  and  Lef.  607,  was 
a  bill  filed  in  May,  1794,  to  set  aside  a  conveyance  made  in  July, 
1726,  alleged  to  have  been  fraudulently  obtained.  There  were  some 
circumstances  on  which  the  plaintiff  relied,  as  relieving  his  case  from 
the  laches  justly  imputable  to  him  for  permitting  such  a  length  of 
time  to  elapse ;  but  they  need  not  be  noticed,  because  they  were 
deemed  insufficient  by  the  chancellor,  and  the  bill  was  dismissed. 
In  discussing  this  point.  Lord  Redesdale  reviewed  the  cases  which 
had  been  determined,  and  said,  ^  that  it  had  been  a  fundaftiental  law 
of  state  policy,  in  all  countries  and  at  all  times,  that  there  should 
be  some  limitation  of  time,  beyond  which  the  question  of  title  should 
not  be  agitated.  In  this  country,  the  limitation  has  been  fixed  (except 
in  writs  of  right,  and  writs  depending  on  questions  of  mere  title)  at 
twenty  years."  "  But  it  is  said,  that  courts  of  equity  are  not  within 
the  statute  of  limitations.  This  is  true  in  one  respect ;  they  are  not 
within  the  words  of  the  statutes,  because  the  words  apply  to  partic- 
ular legal  remedies ;  but  they  are  within  the  spirit  and  meaning  of 
the  statutes,  and  have  been  always  so  considered."  After  reasoning 
for  some  time  on  this  point,  and  citing  several  cases  to  show  '^  that 
wherever  the  legislature  has  limited  a  period  for  law  proceed- 
ings, equity  wiU,  in  *  analogous  cases,  consider  the  equitable  [  *  174  ] 
rights  as  bound  by  the  same  limitation,"  he  says,  ^'  a  court 
of  equity  is  not  to  impeach  a  transaction  on  the  ground  of  fraud,  where 
the  fact  of  the  alleged  fraud  was  within  the  knowledge  of  the  party 
sixty  years  before.  On  the  contrary,  I  think  the  rule  has  been  so  laid 
down,  that  every  right  of  action  in  equity  that  accrues  to  the  party, 
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whatever  it  may  be,  must  be  acted  upon,  at  the  utmost,  within  twenty 
years." 

This  question  wsis  fully  dbcussed,  and  solemnly,  and,  we  think, 
finally  decided,  in  the  case  of  the  Marquis  Cholmondeley  v.  Lord 
Clinton  et  aL  reported  in  the  2d  vol.  of  Jacobs  and  Walker,  1.  In 
tliat  case,  the  tide  accrued  in  December,  1791,  and  the  bill  was  filed 
in  June,  1812.  Other  points  were  made  ;  but  the  great  question  on 
which  the  cause  depended,  was  the  length  of  time  which  had  been 
permitted  to  elapse ;  and  this  question,  after  being  argued  with  great 
labor  and  talent  at  the  bar,  was  decided  by  the  court,  upon  a  fuU 
review  of  all  the  cases  which  are  to  be  found  in  the  books.  It  was 
considered,  and  was  treated  by  the  court,  as  one  of  the  highest  im- 
portance ;  and  the  opinion  was  unequivocally  expressed,fthat,  "  both 
on  principle  and  authority,  the  laches  and  non-claim  of  the  rightful 
owner  of  an  equitable  estate,  for  a  period  of  twenty  years,  (supposing 
it  the  case  of  one  who  must,  within  that  period,  have  made  his  daiiu 
in  a  court  of  law,  had  it  been  a  legal  estate,)  under  no  disability,  and 
where  there  has  been  no  firaiud,  will  constitute  a  bar  to  equit- 
[  *  175  ]  able  reUef,  by  analogy  to  the  statute  of  limitations,  *  if  during 
all  that  period  the  possession  has  been  held  under  a  claim 
unequivocally  adverse,  and  without  any  thing  having  been  done  or 
said,  directly  or  indirectly,  to  recognize  the  title  of  such  rightful  owner 
by  the  adverse  possessor."  Upon  this  ground  alone  the  bill  was  dis- 
missed. The  plaintiff*  appealed  to  the  house  of  lords,  and  the  decree 
was  affirmed. 

The  lord  chancellor,  in  delivering  his  opinion  in  the  house  of 
lords,  took  a  distinction,  as  to  length  of  time,  between  trusts,  ^  some 
being  expressed,  and  some  implied."  ^^  In  the  case  of  a  strict  trustee, 
it  was  his  duty  to  take  care  of  the  interest  of  bis  cestui  que  trusty  and 
he  was  not  permitted  to  do  any  thing  adverse  to  it ;  a  tenant  also 
had  the  duty  to  preserve  the  interests  of  his  landlord ;  and  many 
acts,  therefore,  of  a  trustee,  and  a  tenant,  which,  if  done  by  a  siaran- 
ger,  would  be  acts  of  adverse  possession,  would  not  be  so  in  them, 
from  its  being  their  duty  to  abstain  from  them." 

In  a  case  of  actual  adverse  possession,  however,  as  was  that  before 
the  house,  his  lordship  considered  twenty  years  as  constituting  a  bar 
Lord  Redesdale  was  of  the  same  opinion,  and,  in  the  course  of  his 
address,  remarked  that  ^'  it  had  been  argued  that  the  Marquis  Chol- 
mondeley might,  at  law,  have  had  a  writ  of  right.  That  was  a  writ 
to  which  particular  privileges  were  allowed,  but  courts  of  equity  had 
never  regarded  that  writ,  or  writs  of  formedon,  or  others  of  the  same 
nature.  They  had  always  considered  the  provision  in  the 
[  *  176  ]  statute  of  James,  which  applied  *  to  rights,  and  titles  of 
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entry,  and  in  which  the  period  of  limitation  was  twenty  years,  as 
that  by  which  they  were  bound,  and  it  was  that  upon  which  they  had 
constantly  acted." 

This  is  not  an  express  trust.  The  defendants  are  not,  to  use  the 
language  of  the  lord  chancellor  in  the  case  last  cited,  ^  strict  trus* 
tees,  whose  duty  it  is  to  take  care  of  the  interest  of  cestui  que  trusts^ 
and  who  are  not  permitted  to  do  any  thing  adverse  to  it."  They 
hold  under  a  title  in  all  respects  adversary  to  that  of  the  plaintiff,  and 
their  possession  is  an  adversary  possession.  In  all  cases  where  such 
a  possession  has  continued  for  twenty  years,  it  constitutes,  in  the 
opinion  of  this  court,  a  complete  bar  in  equity.  An  ejectment  would 
be  barred,  did  the  plaintiff  possess  a  legal  title. 

This  point  has  been  decided  in  the  same  manner  by  the  courts  of 
Kentucky.  The  counsel  for  the  plaintiff  insist  that  those  decisions 
are  founded  on  the  peculiar  opinions  entertained  by  that  court  re- 
specting writs  of  right.  We  do  not  think  so.  Their  doctrine  on 
that  subject  is,  indeed,  used  as  an  auxiliary  argument;  but  it  is 
merely  auxiliary  to  an  opinion  formed  without  its  aid. 

The  decree  of  the  circuit  court  is  to  be  reversed,  and  the  cause 
remanded  to  that  court,  with  instructions  that  the  entry  under  which 
the  plaintiff  claims  is  valid;  but  that  the  adversary  possession  of  the 
defendants  respectively,  constitutes  a  complete  bar  to  the 
plaintiff's  bill,  *  wherever  it  would  constitute  a  bar  to  an  [*177  ] 
ejectment,  did  the  plaintiff  possess  the  legal  title. 

IS  W.  193 ;  5  P.  485;  6  P.  61,  291 ;  10  P.  177 ;  15  P.  238;  4  H.  37,  353;  5  H.  238 ;  7 
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Carneal  and  others.  Appellants,  v.  Banks,  Respondent.    Banks, 
Appellant,  v.  Carneal  and  others.  Respondents. 

10  W.  181. 

The  joinder  of  unnecessary  parties,  not  capable  of  being  saed  by  the  complainant  in  the 
drcnit  court,  because  citizens  of  the  same  State  as  the  complainant,  does  not  prerent  the 
court  from  making  a  decree  against  those  who  are  citizens  of  another  State. 

The  fact  relied  on  to  prociure  a  rescission  of  a  contract,  not  being  arerred  in  the  bill,  no 
decree  can  be  rested  on  it. 

*  These  causes  were  argued  by  Mr.  Jones^  for  Banks,  and  [  *  182  ] 
by  Mr.  Bibbj  for  Carneal  and  others. 

Marshall,  C.  J.,*deliyered  the  opinion  of  the  court 
These  appeals  are  from  a  decree  of  the  circuit  court  for  the  di^ 
trict  of  Kentucky,  in  which  Cameal's  heirs  were  decreed  to  pay 
Henry  Banks  $2,500,  for  failing  to  perform  a  contract  entered  into 
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between    Thomas   Carneal,  their    ancestor,  and    the  said    Henry 
Banks. 

The  bill  filed  by  Henry  Banks,  charges  that  his  agent,  Cuthbert 
Banks,  entered  into  a  contract  with  Thomas  Cameal,  whereby  he 
agreed  to  transfer  to  Carneal  the  right  of  the  said  Banks  in  30,000 
acres  of  land  purchased  by  him  firom  John  Harvie,  for  which  right 
said  Carneal  "  agrees  to  give  a  tract  of  2,000  acres  of  land  on  Green 
River,  patented  for  Philip  Philips,  which  was  sold  out  of  a  tract  of 
22,100  acres,  by  Philips,  to  Michael  Lacassaign,  deceased,  by  said 
Lacassaign  to  said  Carneal,  on  the  30th  of  July,  1797,  for  which 
land  said  Cameal  is  to  make  a  general  warranty  deed  whenever  there- 
unto required." 

The  biU  further  charges  that  Cameal  was  guilty  of  fraud, 
[  *  183  ]  in  pretending  to  have  a  good  title  *  to  the  said  2,000  acres 
of  land,  the  whole  being  covered  with  better  titles,  and  in 
representing  the  land  as  much  more  valuable  than  it  really  is.  The 
bill  prays  that  the  contract  may  be  rescinded,  and  that  the  plaintiff 
may  be  reinstated  in  his  rights  to  the  said  30,000  acres  of  land,  or 
have  the  value  thereof  in  damages.  And  that  the  heirs  of  John 
Harvie,  deceased,  in  whom  the  legal  title  to  the  said  30,000  acres 
remains,  may  be  decreed  to  convey  the  same  to  him. 

The  heirs  of  T.  Carneal  deny  all  fraud  in  his  representation  of  the 
value  of  the  land  sold  to  the  plaintiff,  and  insist  on  their  ability  to 
convey  the  same.  They  admit  that  the  deed  from  Lacassaign  to  him 
was  not  recorded  within  the  time  limited  by  law,  one  of  the  three 
subscribing  witnesses  then  required  for  its  proof,  having  died  before 
it  was  offered  to  the  court  In  consequence  of  this  circumstancci 
Carneal,  in  1779,  instituted  a  suit  in  chancery  against  Lacassaign, 
to  perfect  his  title,  which  abated  by  his  death.  The  law  being  so 
changed  as  to  admit  deeds  to  record  on  the  oath  of  two  subscribing 
witnesses,  this  deed  was  recorded  in  1814,  and  the  defendants  are 
willing  to  convey,  if  directed  so  to  do. 

The  defendants  further  state  that  the  plaintiff's  original  claim  on 
the  said  30,000  acres  of  land,  was  to  only  a  moiety  thereof,  the  other 
moiety  being  the  property  of  the  locator,  which  has  been  transferred 
to  the  defendants  The  said  Banks  assigned  the  survey  to  J.  Harvie, 
that  the  patent  might  issue  in  his  name,  in  trust  for  the  person 
entitled  to  the  locator's  moiety,  and  the  title  still  remains  in 
[  •  184  ]  *  Harvie's  heirs,  incumbered  by  debts  due  from  Banks  to 
Harvie,  and  by  an  obligation  in  which*  Harvie  was  bound 
to  Thomas  Madison,  as  surety  for  Banks  for  the  conveyance  of  mili- 
tary lands  northwest  of  the  Ohio.  To  obtain  a  title  from  Harvie, 
the  said  Carneal,  in  September,  1799,  bound  himself  to  pay  the  debt 
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due  from  Banks,  with  Harvie  as  his  security,  to  Madison,  on  condi- 
tion that  Banks  would  deliver  him  military  land  warrants  to  the 
amount  of  4,300  acres ;  and  it  was  expressly  stipulated,  that  Carneal 
should  retain  the  title  to  the  said  2,000  acres  of  land,  until  Banks 
should  perform  this  contract.  He  requires  the  plaintiff  to  show  how 
he  has  performed  it.  They  understand  that  Harvie's  heirs  have  a 
claim  on  the  estate  of  their  ancestor,  of  which  they  know  nothing 
certain,  and  aver  that  the  title  to  the  locator's  moiety  of  the  said 
30,000  acres  of  land,  remains  in  the  said  heirs.  The  defendants, 
then,  pursuing  a  practice  authorized  by  law  in  the  state  courts  of 
Kentucky,  pray  that  their  answer  may  be  received  as  a  cross-bill ; 
and  that  Harvie's  heirs,  as  we^  as  Banks,  may  be  made  defendants  to 
it,  and  may  answer  it;  and  that  the  whole  controversy  may  be  settled. 

On  the  20th  of  September,  1799,  J.  H.  conveyed  to  T.  C.  the 
laoiety  of  the  said  patent  for  30,000  acres,  which  had  been  sold  by 
the  said  Banks  to  Carneal. 

On  the  same  day  the  following  agreement  was  entered  into:  — 

^  Thomas  Carneal  agrees  to  pay  John  Preston,  or  John 
Harvie,  3,200  acres  of  military  land,  'lying  on  the  north-  [  'ISS  ] 
west  side  of  the  River  Ohio,  surveyed  on  or  before  the  10th 
day  of  October,  1795,  to  satisfy  a  bond  executed  by  the  said  John 
Harvie,  as  security  for  Henry  Banks,  to  Thomas  Madison,  deceased, 
dated  the  6th  day  of  December,  1795 ;  provided  the  said  Carneal 
shall  receive  from  Cuthbert  Banks,  in  Kentucky,  4,300  acres  of  mili- 
tary continental  land  warrants,  within  ninety  days  after  the  said 
Carneal  shall  make  demand  of  them  of  Cuthbert  Banks,  in  Lexing- 
ton, in  Kentucky ;  and  provided  the  said  Carneal  shall  not  receive 
the  warrants,  he  will  not,  afterwards,  be  bound  to  take  them  unless 
he  pleases.  Henry  Banks  agrees  that  he  will  furnish  the  said  4,300 
acres  of  military  land  warrants,  through  the  agency  of  Cuthbert 
Banks,  within  the  time  above  mentioned ;  and  if  he  fails  to  do  so, 
and  the  said  Thomas  Carneal  satisfy  the  bond  for  military  land  due 
the  estate  of  the  said  Thomas  Madison,  as  aforesaid,  by  the  said  H. 
B.  and  J.  H.,  in  such  case  the  said  H.  B.  obliges  himself  to  satisfy 
and  pay  off  the  said  obligation,  according  to  its  true  value,  upon  the 
application  of  the  said  Thomas  Carneal,  or  still  to  give  the  4,300 
acres  of  military  land  warrants,  at  the  option  of  the  said  CarneaL" 
Signed  by  H.  B.  and  T.  C. 

There  are  letters  from  J.  H.  to  T.  C,  the  last  dated  the  3d  of 
March,  1802,  not  long  before  his  death,  urging  T.  C.  to  satisfy  the 
debt  to  the  estate  of  T.  M. 

The  answer  of  Banks  to  what  is  termed  the  cross-bill,  states 
tiiat  he  has  sued  Madison's  representatives  in  Virginia,  to  compel 
VOL.  VI.  32 
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[  *  186  ]  them  to  receive  *  a  compensation  in  money  for  the  military 
lands  he  was  bomid  to  pay,  there  being  no  lands  which  are 
within  the  description  of  the  obligation ;  and  that  the  suit  is  still 
depending. 

The  parties  agree  that  the  debt  to  Madison  is  not  satisfied,  and 
that  the  representatives  of  J.  H.  hold  an  obligation  of  T.  C,  deceasedi 
for  payment  of  the  same,  or  as  indemnification  to  H.,  as  referred  to 
in  the  answer  and  pleadings  in  the  same. 

In  May,  1819,  the  plaintiff  filed  an  amended  bill,  stating  that 
Michae^  Lacassaign  was  an  alien,  and  never  became  a  citizen  of  the 
United  States.  That  his  deed,  being  proved  by  only  two  witnesses, 
oould  not  pass  the  title  to  T.  C.  Thai  Carneal  knew  his  title  to  be 
defective  when  he  sold  to  Banks.  That  Lacassaign  left  no  heirs  in 
this  country,  and  has  made  some  person  in  France  his  residuary  lega^ 
tee.  That  there  are  debts  and  judgments  against  him  to  a  large 
amount,  which  bind  the  land. 

The  answer  admits  Lacassaing  to  have  been  a  Frenchman,  but 
not  an  alien.  That  he  emigrated  early  to  this  country,  before  and 
at  the  close  of  the  war,  and  continued  a  citizen  till  his  death.  They 
insist  that  the  legal  title  passed,  by  the  deed  of  the  said  Lacassaign, 
and  deny  that  the  land  is  incumbered. 

The  circuit  court  was  of  opinion  that  the  contract  between  Banks 
and  Carneal  required  that  the  tract  of  2,000  acres,  which  Cameal 
bound  himself  to  convey  to  Banks,  should  be  a  tract  lying 
[*187]  on  Green  River,  and  that  as  the  land  did  *not  touch  the 
river  in  any  part,  it  did  not  correspond  with,  and  could  not 
satisfy  the  contract.  The  court,  therefore,  directed  an  issue  to  ascer* 
tain  the  average  value  of  2,000  acres,  part  of  the  land  granted  to 
Philips,  to  bind  on  the  river ;  and  on  receiving  the  verdict  of  the  jury, 
directed  its  amount,  with  interest  thereon,  to  be  paid  to  the  plainti£ 

From  this  decree  both  parties  have  appealed ;  and  the  counsel  for 
CarneaPs  heirs  assign  for  error  — 

1.  That  the  circuit  court  had  no  jurisdiction. 

2.  That  there  is  no  allegation  that  the  land  does  not,  in  point  of 
location,  fit  the  description  of  it  in  the  contract. 

3.  That  the  plaintifi*  has  no  right  to  relief  in  equity,  until  he  re- 
leases CarneaPs  representatives  from  their  undertaking  to  Harvie; 
and  Carneal's  heirs  have  a  right  in  equity  to  retain  the  land  sis  an 
indemnity  for  that  undertaking. 

4.  If  Banks  can  recover  on  the  agreement,  his  remedy  is  at  law. 

5.  The  decree  against  the  heirs  personally  is  erroneous.  They  are 
not  named  in  the  contract,  and  the  statute  of  Kentucky  does  not 
authorize  a  suit  against  them  personally  in  such  a  case. 
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1.  The  objection  to  the  jurisdiction  of  the  court  is  founded  on 
this :  That  Banks  states  himself,  in  his  bill,  to  be  a  citizen  of  Vir- 
ginia, and  does  not  state  the  heirs  of  Harvie  to  be  citizens  of  Ken- 
tucky.    They  are,  in  truth,  citizens  of  Virginia. 

•  If  the  validity  of  this  objection,  so  far  as  respects  Har-  [  *  188  ] 
vio's  heirs,  be  unquestionable,  it  cannot  affect  the  suit 
against  Carneal's  heirs,  unless  it  be  indispensable  to  bring  Harvie's 
heirs  before  the  court,  in  order  to  enable  it  to  decree  against  Carneal's 
heirs.  This  is  not  the  case.  Harvie  had  conveyed  to  Carneal,  Banks's 
moiety  of  the  30,000  acre  tract  of  land,  so  that  his  heirs  have  no  lien 
upon  it ;  and  they  never  had  a  claim  on  the  2,000  acre  tract.  They 
are  made  defendants  by  Banks,  under  the  idea  that  the  title  to  the 
land  sold  by  him  to  Carneal  was  in  them ;  but  this  is  a  mistake. 
Th^  title  to  that  land  was  in  Carneal's  heirs ;  and  Banks  can  have 
no  claim  on  the  locator's  moiety,  the  title  to  which  seems  to  have 
been  retained  by  Harvie.  The  bill,  therefore,  as  to  Harvie's  heirs, 
may  be  dismissed,  without  in  any  manner  affecting  the  suit  against 
Carneal's  heirs.  That  they  have  been  improperly  made  defendants 
in  his  bill  cannot  affect  the  jurisdiction  of  the  court  as  between  those 
parties  who  are  properly  before  it.  It  is  the  matter  contained  in 
what  is  termed  the  cross-biU,  which  may  bring  Harvie's  heirs  into  the 
cause ;  and  in  that  suit  they  would  be  proper  parties,  were  they  to 
appear,  because  the  plaintiffs  in  it  are  all  citizens  of  Kentucky,  and 
the  defendants  appear  to  be  all  citizens  of  Virginia. 

2.  The  second  error  assigned  has  more  weight.  The 
variance  between  the  location  of  the  land  *  sold  by  Carneal  [  *  189  ] 
to  Banks,  and  the  description  of  it  in  the  contract,  is  not 
averred  in  the  bill,  and  is,  consequently,  not  put  in  issue.  The  maxim 
that  a  decree  must  be  sustained  by  the  allegations  of  the  parties,  as 
well  as  by  the  proofs  in  the  cause,  is  too  well  established  to  be  disre- 
garded. It  is  on  this  fact  only,  that  the  circuit  court  has  rescinded 
the  contract,  and  we  do  not  think  there  is  any  other  in  the  cause 
which  would  justify  its  being  set  aside.  The  alleged  alienage  of 
Lacassaign  constitutes  no  objection.  Had  the  fact  been  proved,  this 
court  decided,  in  the  case  of  Chirac  v.  Chirac,  2  W.  259,  that  tbe 
treaty  of  1778,  between  the  United  States  and  France,  secures  to 
the  citizens  and  subjects  of  either  power  the  privilege  of  holding 

•  lands  in  the  territory  of  the  other;  and  the  omission  to  record  the 
deed  in  time,  may  involve  the  title  in  difficulty,  but  does  not  annul 
it.  That  circumstance  might  oppose  considerable  obstacles  to  a 
decree  for  a  specific  performance,  if  sought  by  Carneal's  heirs,  but 
does  not  justify  a  decree  to  set  aside  the  contract.  There  is  no  sub- 
sequent purchaser,  nor  is  it  certain  that  the  title  which   Carneal'« 
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heirs  can  make,  will  or  can  ever  be  disturbed  by  the  creditors  of  La- ' 
cassaigD.  In  such  a  state  of  things,  there  is,  perhaps,  no  sufficient 
cause  for  the  interference  of  a  court  of  equity.  Did  this  court,  then, 
concur  with  the  circuit  court  in  its  construction  of  the  contract  be- 
tween Banks  and  Carneal,  the  decree  could  not  be  affirmed,  because 
the  parties  have  not  put  that  fact  in  issue.  But  the  ina- 
[  *  190  ]  jority  is  rather  disposed  *  to  the  opinion  that  the  words, 
"  lying  on  Green  River,"  as  used  in  this  contract,  with  refer- 
ence to  a  specific  conveyance  expressly  mentioned,  which  contains 
within  itself  information  which  could  not  fail  to  suggest  the  idea 
that  the  land  did  not,  in  fact,  bound  on  the  river,  may  be  satisfied 
with  the  land  actually  conveyed  by  Lacassaign  to  CarneaL  The 
omission  of  Banks  to  charge  Carneal  with  a  misrepresentation  in 
this  respect,  countenances  this  explanation.  At  all  events,  the  fact, 
if  relied  upon  by  him,  ought  to  have  been  put  in  issue,  so  as  to  give 
Carneal's  heirs  an  opportunity  of  controverting  it,  and  of  bringing 
before  the  court  such  facts  as  might  shed  light  upon  it. 

Were  this  construction  to  be  established,  and  were  there  no  equit- 
able objections  to  allowing  Banks  the  full  benefit  of  his  contract,  a 
specific  performance  might  be  decreed ;  but  the  bill  seeks  to  rescind 
the  contract,  and  contains  no  prayer  for  general  relief. 

There  are,  too,  on  the  part  of  Camecd's  heirs,  weighty  objections 
to  such  a  decree  at  this  time. 

3.  The  third  error  assigned  is,  that  Banks  has  no  right  to  relief  in 
equity  until  he  releases  Carneal's  representatives  from  their  under- 
taking to  Harvie ;  and  Carneal's  heirs  have  a  right  in  equity  to  retain 
the  title  to  the  2,000  acres  of  land,  as  an  indemnity  for  that  under- 
taking. 

The  testimony  on  this  part  of  the  cause  is  far  from  being  satis* 
factory. 

The  contract  of  the  20th  of  September,  1799,  is  expressed 
[  *  191  ]  in  such  vague  terms  as  to  leave  it  in  *  some  measure  doubt- 
ful whether  Carneal  would  not  have  been  discharged  from 
the  obligation  it  imposed,  on  the  failure  of  Cuthbert  Banks  to  deliver 
the  military  land-warrants  for  which  it  stipulates  within  ninety  days 
after  they  should  be  demanded  in  LSxington.  But  it  does  not  ap- 
pear that  they  have  ever  been  demanded ;  and  the  fact  that  Harvie's 
conveyance  of  the  land  sold  by  Banks  to  Carneal  was  executed  on  thcw 
same  day  with  this  contract,  goes  tar  in  showing  that  the  parties 
understood  the  obligation  of  Carneal  to  be  absolute.  The  subse- 
quent letters  of  Harvie  to  Carneal  show  his  opinion  that  the  obliga- 
tion of  the  contract  continued ;  and  the  admission  of  Banks  in  the 
cause  goes  to  the  same  point     The  court  must,  therefore,  consider 
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Carneal's  heirs  as  still  liable  for  the  debt  due  from  Banks,  with  Har« 
vie  as  his  security,  to  Madison's  estate. 

It  is  alleged  that  Banks  agreed  that  the  titie  to  the  2,000  acres  of 
land  should  remain  in  Cameal  as  an  indemnity  for  this  undertaking ; 
but  this  allegation  is  totally  unsupported  by  evidence. 

Carneal's  heirs  also  charge  that  they,  or  some  of  them,  have  pur- 
chased the  interest  of  the  locator  in  the  80,000  acre  tract,  and  that 
Harvie's  heirs  retain  the  titie  till  Madison's  claim  shall  be  adjusted ; 
but  of  this  there  is  no  proof. 

Since,  however,  the  legal  titie  to  the  land  sold  by  Cameal  to  Banks 
remains  in  the  heirs  of  the  vendor,  the  court  is  not  satisfied  that 
equity  will  force  it  from  them,  or  compel  them  to  make 
compensation  in  money  for  any  breach  of  the  contract,  *  un-  [  *  192  ] 
til  Banks  shall  indemnify  them  for  the  undertaking  of  their 
ancestor  on  his  account 

It  is  unnecessary  to  proceed  further  in  the  examination  of  this 
case,  because  the  court  is  of  opinion  that,'  for  the  errors  already 
stated,  the  decree  of  the  circuit  court  ought  to  be  reversed,  and  the 
bill  be  dismissed  without  prejudice.  Decree  reversed. 

9  P.  488;  14  P.  363;  17  H.  180,  478;  7  Wal.  107. 


M'CoRMicK  AND  WiFE  and  others.  Appellants,  v,  Sullivant  and 

others.  Respondents. 

10  W.  192. 

The  courts  of  the  TJDited  States  are  of  limited  jurisdiction ;  but  they  are  not  technically 
ioferior  courts ;  their  judgments  and  decrees  are  binding  until  reversed,  though  no  jurii- 
diction  be  shown  on  the  record. 

Title  to  lands  by  devise  can  be  acquired  only  under  a  will  duly  proved  and  recorded,  accord- 
ing to  the  law  of  the  State  in  which  the  lands  lie. 

Appeal  firom  the  circuit  court  of  the  United  States  for  Ohio. 

The  appellants  filed  their  bill  in  equity  in  the  court 
below,  setting  forth  that  William  Crawford,  •  deceased,  the  [  *  193  J 
father  of  the  female  appellants,  being  in  his  lifetime  a 
colonel  in  the  Virginia  line  on  continental  establishment,  and  as 
such  entitled  to  the  quantity  of  6,666j  acres  of  land,  to  be  laid  off 
between  the  Scioto  and  Little  Miami  rivers,  on  the  northwest  side 
of  the  River  Ohio,  departed  this  life,  having  first  duly  made  and 
published  his  last  will  and  testament,  bearing  date  the  16th  of  June, 
1782,  whereby  he  devised  all  his  estate  not  otherwise  disposed  of  by 
said  wiU,  to  be  equally  divided  between  his  three  children,  John 
Crawford,  and- the  female  complainants,  and  their  heirs  forever. 
That  this  will  was  proved  and  recorded  in  Westmoreland  countyi 

32* 
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in  the  State  of  Pennsylvania,  on  the  10th  of  September,  in  the  same 
year.  That  a  warrant  for  the  above  quantity  of  land  was  afterwards 
issued  in  the  name  of  the  said  John  Crawford,  as  heir  at  law  of  his 
father,  under  which  the  following  entries  were  made :  One  for  800 
acres,  which  was  surveyed  and  patented  to  Lucas  Sullivant,  of  which 
quantity  400  acres  are  claimed  by  Bernard  Thompson ;  another  for 
955j  acres,  which  was  surveyed  and  patented  to  John  Armat,  but 
then  claimed  by  William  Winship ;  another  for  956  acres,  patented 
to  some  person  unknown,  but  claimed  by  Samuel  Finley ;  another 
for  955  acres,  patented  to  some  person  unknown,  but  believed  to  be 
claimed  and  possessed  by  Lucas  Sullivant. 

The  bill  then  proceeds  to  interrogate  the  above  parties,  who  are 
made  defendants,  severally,  as  to  their  knowledge  of  the 
[  *  194  ]  above  will,  and  of  the  *  title  of  the  female  complainants,  and 
requires  of  them  to  set  forth  and  describe  the  lands  severally 
claimed  by  them,  from  whom  they  purchased,  at  what  time,  and  for 
what  price  the  same  were  purchased,  and  when  the  purchase*money 
was  paid.  The  prayer  is  for  a  conveyance,  by  each  defendant,  of 
two  thirds  of  the  land  claimed  by  them  respectively,  and  for  pos- 
session. 

The  answer  of  the  heirs  of  Winship  states  that  the  land  to  which 
they  claim  title  was  purchased,  for  a  valuable  consideration,  of 
Thomas  Armat,  by  their  father,  to  whom  a  conveyance  was  made  in 
the  year  1807.  That  a  bill  was  filed,  by  the  present  complainants, 
against  the  said  Thomas  Armat,  in  the  district  court  of  Ohio,  exer- 
cising the  powers  and  jurisdiction  of  a  circuit  court,  for  the  land  now 
in  controversy,  to  which  the  said  Armat  filed  his  answer,  asserting 
himself  to  be  a  bond  fide  purchaser  of  the  land,  for  a  valuable  con- 
sideration, and  without  notice,  and  that,  the  cause  coming  on  to  be 
heard,  the  bill  was  dismissed  without  costs,  after  which  decree  the 
purchase  was  made  of  Armat  by  the  defendant's  father.  They  insist 
upon,  and  pray  to  be  protected  by  the  said  decree. 

Finley  answers  and  alleges  himself  to  be  a  bond  fide  purchaser,  for 
a  valuable  consideration,  of  500  acres,  part  of  the  956  acres  men- 
tioned in  the  bill,  firom  one  Beauchamp,  who  claimed  as  assignee  of 
Dyal,  who  was  assignee  of  John  Crawford,  for  which  he  paid,  and 
received  a  patent,  before  notice  of  the  claim  of  the  plaintiffs,  or  of 

the  will  of  William  Crawford. 
[  *  195  ]  *  The  heirs  of  Thompson  filed  a  plea  in  bar,  alleging  that 
the  complainants,  in  the  year  1804,  filed  their  bill  in  the 
district  court  of  Ohio,  exercising  the  powers  and  jurisdiction  of  a 
circuit  court,  against  B.  Thompson,  their  ancestor,  under  whom  they 
claim,  setting  forth  the  same  titie,  and,  substantially,  the  same  mat- 
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ters,  as  in  their  present  bill,  to  which  the  said  Thompson  answered, 
and  the  complainants  replied,  and  upon  a  hearing  of  the  cause  the 
bill  was  dismissed,  with  costs,  which  decree  is  in  full  force,  &c. 

Sullivant  filed  a  similar  plea,  and  the  bill  was  dismissed,  as  to  him, 
by  agreement. 
•  A  general  replication  was  put  in  to  the  answers  of  Finley  and 
Winship's  heirs,  and  a  special  replication  to  the  plea  in  bar,  setting 
forth  the  record  in  the  former  suit,  and  alleging  that  the  proceedings 
in  that  suit  were  coram  non  judice^  the  record  not  showing  that  the 
complainants  and  defendant  in  that  suit,  were  citizens  of  different 
States. 

Upon  the  hearing,  the  bill  was  dismissed,  and  an  appeal  taken  to 
this  court 

Doddridge,  for  the  appellants. 

Scott,  contra. 

Washington,  J.,  delivered  the  opinion  of  the  court,  and,  after 
stating  the  case,  proceeded  €is  follows :  — 

•  The  question  which  the  plea  of  Thompson's  heirs,  and  [  •  199  ] 
the  answer  of  Winship's  heirs,  presents,  is,  whether  the  gen- 
eral decree  of  dismission  of  the  bill  in  equity,  filed  by  the  present 
plaintiffs  in  the  federal  district  court  of  Ohio,  against  the  ancestor  of 
these  defendants,  under  whom  they  respectively  claim  title,  is  a  bar 
of  the  remedy  which  is  sought  to  be  enforced  by  the  present  suit  ? 
The  reason  assigned  by  the  replication,  why  that  decree  cannot 
operate  as  a  bar,  is,  that  the  proceedings  in  that  suit  do  not  show 
that  the  parties  to  it,  plainti&  and  defendants,  were  citizens  of 
different  States,  and  that,  consequently,  the  suit  was  coram  non 
judicCj  and  the  decree  void. 

But  this  reason  proceeds  upon  an  incorrect  view  of  the  character 
and  jurisdiction  of  the  inferior  courts  of  the  United  States.  They 
are  all  of  limited  jurisdiction ;  but  they  are  not,  on  that  account,  in- 
ferior courts,  in  the  technical  sense  of  those  words,  whose  judgments, 
taken  alone,  are  to  be  disregarded.  If  the  jurisdiction  be  not  alleged 
in  the  proceedings,  their  judgments  and  decrees  are  erroneous,  and 
may,  upon  a  writ  of  error,  or  appeal,  be  reversed  for  that  cause.  But 
they  are  not  absolute  nullities.  This  opinion  was  strongly  intimated, 
if  not  decided,  by  this  court,  in  the  case  of  Kempe's  Lessee  v.  Ken- 
nedy, 6  C.  186,  and  was  afterwards  confirmed  by  the  decision 
made  in  the  case  of  Skillern's  Executors  v.  May's  Executors,  6  C. 
267.    That  suit  came  before  this  court  upon  a  writ  of  error,  where  the 
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[•200]  decree  'of  the  court  below  was  reversed,  and  the  cause 
remanded  for  further  proceedings  to  be  had  therein.  After 
this,  it  was  discovered  by  that  court  that  the  jurisdiction  was  not 
stated  in  the  proceedings,  and  the  question  was  made,  whether  that 
court  could  dismiss  the  suit  for  that  reason  ?  This  point,  on  which 
the  judges  were  divided,  was  certified  to  the  supreme  court,  where  it 
was  decided  that,  the  merits  of  the  cause  having  been  finally  decided 
in  this  court,  and  its  mandate  only  requiring  the  execution  of  its  de- 
cree, the  court  below  was  bound  to  carry  that  decree  into  execution, 
notwithstanding  the  jurisdiction  of  that  court  was  not  alleged  in  the 
pleadings.  Now,  it  is  very  dear  that,  if  the  decree  had  been  consid- 
ered as  a  nullity,  on  the  ground  that  jurisdiction  was  not  stated  in 
the  proceedings,  this  court  could  not  have  required  it  to  be  executed 
by  the  inferior  court. 

We  are,  therefore,  of  opinion  that  the  decree  of  dismission  relied 
upon  in  this  case,  whilst  it  remains  unreversed,  is  a  valid  bar  of  the 
present  suit  as  to  the  above  defendants. 

The  next  question  is  presented  by  the  answer  of  Finley.  At  the 
death  of  William  Chrawford,  in  the  year  1782,  he  was  entitled  to  a 
certain  quantity  of  land,  to  be  laid  off  between  the  rivers  Scioto  and 
Little  Miami,  under  a  promise  contained  in  an  act  of  the  legislature 
of  Virginia.  His  interest  in  this  land  was  purely  an  equitable  one. 
After  his  death,  a  warrant  to  survey  the  same  was  granted  to  John 
Crawford,  his  only  son  and  heir  at  law,  who  assigned  to 
[  •201  ]  one  Dyal  a  certain  •tract  which  had  been  surveyed  under 
the  warrant,  and  the  .defendant  claims  a  part  of  the  tract 
BO  surveyed,  under  Beauchamp,  who  purchased  from  DyaL  He 
alleges,  in  his  answer,  that  he  made  the  purchase  bond  fide^  paid  the 
purchase-money,  and  obtained  a  grant  for  the  land,  before  he  had 
notice  of  the  will  of  William  Crawford,  or  of  the  claim  of  his 
daughters  under  it. 

Crawford's  will,  under  which  the  female  complainants  claim  title, 
was  proved  in  some  court  in  the  county  of  Westmoreland,  in  the 
State  of  Pennsylvania,  and  was  there  admitted  to  record ;  but  it  does 
not  appear,  nor  is  it  even  alleged,  to  have  been  at  any  time  proved 
in  the  State  of  Virginia,  or  in  the  State  of  Ohio,  where  the  lands  in 
controversy  Ue. 

At  the  time  of  the  death  of  William  Crawford,  lands  lying  in  Vir- 
ginia were  transmissible  by  last  will  and  testament,  in  writing,  the 
same  being  signed  by  the  testator,  or  by  some  person  in  his  presencci 
and  by  his  direction,  and,  if  not  wholly  written  by  himself,  being  at- 
tested by  two  or  more  credible  witnesses,  in  his  presence.  But  to 
give  validi  y  and  effect  to  such  will,  it  was  necessary  that  it  should 
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be  duly  proved,  and  admitted  to  record,  in  the  court  of  the  county 
where  the  testator  had  his  residence  at  the  time  of  his  decease,  or,  if 
he  had  no  place  of  residence  in  that  State,  then  in  the  court  of  the 
county  where  the  land  devised  lay,  or  it  might  be  proved  in  the  gen< 
eral  court,  where  the  land  was  of  a  certain  value.  Subsequent  to  the 
death  of  William  Crawford,  an  act  of  assembly  was  passed, 
which  permitted  *  authenticated  copies  of  wills,  proved  in  [  *  202  ] 
any  other  State  of  the  Union,  or  abroad,  to  be  ojfTered  for 
probate  in  the  general  court,  or  in  the  circuit,  county,  or  corporation 
court,  where  the  whole  of  the  estate  lies. 

By  the  law  of  the  State  of  Ohio,  lands  lying  in  that  State  may  be 
devised  by  last  will  and  testament,  or  writing;  but,  before  such  will 
can  be  considered  as  valid  in  law,  it  must  be  presented  to  the  court 
of  common  pleas  of  the  county  where  the  land  lies,  for  probate,  and 
be  proved  by  at  least  two  of  the  subscribing  witnesses.  If  the  will 
be  proved  and  recorded  in  another  State,  according  to  the  laws  of 
that  State,  an  authenticated  copy  of  the  will  may  be  offered  for 
probate  in  the  court  of  the  county  where  the  land  lies,  without  proof 
by  the  witnesses ;  but  it  is  liable  to  be  contested  by  the  heir  at  law, 
ad  the  original  might  have  been. 

It  is  an  acknowledged  principle  of  law,  that  the  title  and  dispo- 
sition of  real  property  is  exclusively  subject  to  the  laws  of  the  country 
where  it  is  situated,  which  can  alone  prescribe  the  mode  by  which  a 
title  to  it  can  pass  from  one  person  to  another.  For  the  establish- 
ment  of  this  doctrine,  it  will  be  sufficient  to  cite  the  cases  of  the 
United  States  v.  Crosby,  7  C.  115,  and  Kerr  v.  Moon,  9  W.  565.  It 
follows,  therefore,  that  no  estate  could  pass  to  the  daughters  of  Wil- 
liam Crawford,  under  his  will,  until  the  same  should  be  duly  proved 
according  to  the  laws  of  Virginia,  where  the  land  to  which 
he  was  entitled  lay,  at  the  time  of  his  death,  or  *of  the  ter-  [  *203  ] 
ritory  of  Ohio,  after  the  cession  by  Virginia  to  the  United 
States,  under  the  ordinance  of  congress  of  the  13th  of  July,  1787,  or 
according  to  the  law  of  that  State,  which  has  already  been  recited 
The  probate  of  the  will  in  the  State  of  Pennsylvania,  gave  it  no 
validity  whatever  in  respect  to  these  lands,  as  to  which  this  court  is 
bound  to  consider  Crawford  as  having  died  intestate,  and,  conse- 
quently, that  they  descended  to  John  Crawford,  his  only  son  and  heir 
at  law,  according  to  the  law  of  Virginia,  as  it  stood  in  the  year  1782. 
The  court  below,  then,  could  do  no  less  than  dismiss  the  bill  as 
against  this  defendant,  upon  the  ground  that  the  complainants  had 
shown  no  title  whatever,  legal  or  equitable,  to  the  land  in  contro- 
versy. 

This  court  might  be  induced  to  yield  to  the  application  of  the 
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counsel  for  the  appellants,  that  in  case  of  an  affirmance,  it  should  be 
without  prejudice,  if  we  could  perceive  from  the  record  that  the 
complainants  could,  in  another  suit,  present  their  case  und»  a  more 
favorable  aspect.  But  this  the  answer  of  Finley  will  not  permit  us 
to  anticipate ;  for,  even  if  an  authenticated  copy  of  Crawford's  will 
should  hereafter  be  offered  for  probate,  and  admitted  to  record  in  the 
State  of  Ohio,  still,  the  title  to  be  derived  under  it  could  not  be  per^ 
mitted  to  overreach  the  legal  title  of  this  defendant,  founded  as  it  is, 
upon  an  equitable  title,  acquired  boTUt  Jide  and  for  a  valuable  con* 
sideration  paid,  which  purchase,  payment,  and  acquisition  of  legal 

title,  were  made  before  he  had  either  legal  or  constxuctive 
[  •  204  ]  notice  of  the  *  will,  or  of  the  claim  of  the  daughters ;  for  we 

are  all  of  opinion  that  the  probate  of  the  will  in  Pennsyl- 
vania cannot  be  considered  as  constructive  notice  to  any  person,  of 
the  devise  of  the  lands  in  controversy.  The  decree  of  the  court 
below  must,  therefore,  be  affirmed  generally,  with  costs. 

a  H.  9;  5  H.  233;  6  H.  81 ;  7  H.  172;  8  H.  586. 


Wrioht,  Plaintiff  in  Error,  v.  Denn,  ex  dem,  Paoe,  Defendant  in 

Error. 

10  W.  204. 

Where  there  are  no  words  of  limitation  to  a  derise,  it  passes  onlj  an  estate  for  life,  unless  a 

plain  intention  to  give  a  laiger  estate  is  manifested. 
Tlie  introductory  clause  declaring  an  intention  to  dispose  of  all  the  testator's  propertj, 

does  not  per  se,  enlaige  a  derise  ;  it  may  assist  in  ascertaining  the  intention. 
If  a  charge  be  merely  on  the  land  devised,  it  does  not  imply  the  devise  of  a  fee.    "All  tha 

rest  of  my  lands,"  do  not,  of  themselves,  import  a  devise  of  the  fee  j  unless  aided  by  the 

context  the  devisee,  whether  specific  or  residuary,  will  take  only  a  life-estate. 
The  words,  "  all  the  rest  of  my  lands  and  tenements,  in  possession,  reversion,  and  remidn* 

der,*'  were  held  in  this  will  not  to  be  capable  of  any  definite  legal  signification  in  refer* 

ence  to  the  quantity  of  estate  devised. 
The  condition  "  provided  she  has  no  lawful  issue,"  annexed  to  a  devise  to  the  testator's 

widow,  does  not  give  a  fee. 
A  devise  of  '*  all  my  lands,  freely  to  be  possessed  and  enjoyed,"  do  not,  unaided,  carry  a  fee. 

[  *  205  ]  *  Error  to  the  drcoit  court  of  the  United  States  for  New 
Jersey. 

This  was  an  action  of  ejectment  brought  in  the  court  below.  The 
sole  question  arising  upon  the  state  of  facts  in  the  cause  was  upon 
the  construction  of  the  will  of  James  Page,  made  on  the  15th  of 
February,  1774.  By  that  will,  after  the  usual  introductory  clause, 
the  testator  proceeds  as  follows :  '*  Item,  I  give  and  bequeathe  unto 
my  beloved  sister,  Rebecca,  £100,  proclamation  money,  to  be  paid 
in  four  years  after  my  decease. 

^  Item,  I  give  and  bequeathe  unto  my  beloved  sister  Hannahi 
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the  sum  of  fifty  poonds,  proclamation  money,  to  be  paid  when  she 
is  of  age. 

^  Item,  I  give  and  bequeathe  unto  my  sister  Abigail,  the  like  sum 
of  fifty  pounds,  proclamation  money,  to  be  paid  when  she  arrives  at 
age, 

"  Item,  I  give  and  bequeathe  unto  my  loving  wife  Mary,  all  .the 
rest  of  my  lands  and  tenements  whatsoever,  whereof  I  shall  die 
seised,  in  possession,  reversion,  or  remainder,  provided  she  has  no 
lawful  issue. 

"  Item,  I  give  and  bequeathe  unto  Mary,  my  beloved  wife,  whom  1 
likewise  constitute,  make,  and  ordain  my  sole  executrix  of  this  my 
last  will  and  testament,  all  and  singular  my  lands,  messuages,  and 
tenements,  by  her  fireely  to  be  possessed  and  enjoyed ;  and  I  do 
hereby  utterly  disallow,  revoke,  and  disannul,  all  and  every  other 
former  testaments,  wills,  legacies,  and  bequests,  by  me  in  any  ways 
before  named,  willed,  and  bequeathed,  ratifying  and  confirming  this, 
and  no  other,  to  be  my  last  will  and  testament.  And  I 
make  *  my  loving  fidend,.  Henry  Jeans,  of  the  county  and  [  *  206  ] 
province  aforesaid  mentioned,  executor  of  this  my  will,  to 
take  care  and  see  the  same  performed,  according  to  my  true  intent 
and  meaning ;  and  for  his  pains,"  (leaving  the  sentence  incomplete.) 
^  In  witness  whereof,"  &c.,  (in  the  common  form  of  attestation.)  The 
testator  was  seised  of  the  land  in  controversy  at  the  time  of  the  will, 
and  died  seised,  without  issue,  on  the  10th  day  of  October,  1774, 
leaving  his  wife  Mary,  the  devisee,  who  afterwards  married  one 
Qeorge  Williamson,  by  whom  she  had  lawful  iswe  still  living,  and 
died  in  the  year  1811.  The  lessor  of  the  plaintLQT  is  the  brother  of 
the  testator,  and  his  only  heir  at  law.  The  defendant  claims  title  to 
the  premises  as  a  purchaser  under  Mary,  the  wife  of  the  testator. 

The  title  of  the  testator  to  the  premises  was  derived  firom  a  devise 
in  the  will  of  his  father,  John  Page,  dated  the  11th  of  November, 
1773.  That  will,  among  other  things,  contained  the  following 
clause :  "  Item,  I  give  and  devise  unto  my  son  James,  one  equal 
half  part  of  my  land,  (comprising  the  land  in  controversy,)  with  all 
my  plantation,  utensils,  &ic.,  &c.,  to  him,  his  heirs  and  assigns,  for- 
ever." He  then  gives  the  other  moiety  of  the  land  to  his  son  John, 
to  him,  his  heirs  and  assigns.  He  then  bequeathes  severed  legacies 
to  his  daughters,  Sarah  and  Mary,  and  adds :  ''  Item,  I  give  and  be- 
queathe to  my  three  daughters,  Rebecca,  Hannah,  and  Abigail :  Re- 
becca the  sum  of  fifty  pounds,  Hannah  and  Abigail,  the  sum 
of  fifty  pounds  each  of  them.  Likewise  *  it  is  my  will  that  [  *  207  ] 
my  son  James  do  pay  Hannah  and  Abigail  the  said  sum  of 
fifty  pounds  each,  when  they  come  of  age."     He  then  concludes  nit 
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will  by  appointing  an  executor,  and  revoking  all  former  wills,  &c ; 
and  died  soon  afterwards.  James,  the  son,  left  no  other  real  estate 
than  that  devised  to  him  by  this  will.  What  personal  estate  he  or 
his  father  left,  at  the  times  of  their  decease,  was  not  found  in  the 
case ;  and,  therefore,  it  did  not  appear  whether  or  not  it  was  sufficient 
to  pay  the  legacies  in  their  wills. 

The  court  below  gave  judgment  for  the  lessor  of  the  plaintiff^  who 
was  the  heir  at  law  of  the  testator,  and  the  cause  was  brought,  by 
writ  of  error,  to  this  court. 

Woodj  for  the  plaintiff  in  error. 

Webster  and  Cox,  contra. 

[  *  225  ]      *  Story,  J.,  delivered  the  opinion  of  the  court,  and,  after 

stating  the  case,  proceeded  as  follows :  — 
The  principal  question  arising  in  this  case  is,  what  estate  Mary, 
the  wife  of  James  Page,  took  under  his  will ;  whether  an  estate  for 
life  or  in  fee.      If  the  former,  then  the  judgment  of  the  circuit 
court  is  to  be  affirmed ;  if  the  latter,  then  it  is  to  be  reversed. 

Some  reliance  has  been  placed  upon  the  will  of  John  Page,  the 
father,  to  show  the  predicament  of  the  land  in  the  possession  of  his 
son  James,  and  thence  to  draw  aid  in  the  construction  of  the  will  of 
the  latter.     Without  doubt,  James  took  a  fee  in  the  moiety  devised 

to  him  by  his  father,  (which  includes  the  land  in  controver- 
[  *  226  ]  sy,)  for  it  is  given  "  to  him,  his  heirs  and  assigns."     *  But 

it  is  argued  that  the  land  came  into  his  hands  charged  with 
the  legacies  payable  to  his  sisters,  Hannah  and  Abigail,  and  as  these 
legacies  were  not  payable  until  they  came  of  age,  they  remained  a 
charge  upon  the  land  in  the  hands  of  James  at  his  death.  Whether 
the  sisters  were  of  age  at  his  death  or  not,  or  had  received  their  leg- 
acies or  not,  does  not  appear  from  the  statement  of  facts,  and  noth- 
ing can  be  presumed  either  way.  But  what  is  there  to  show  that 
these  legacies  were  a  charge  on  the  land  ?  The  direction  in  the  will 
is,  that  "  James  do  pay  Hannah  and  Abigail  the  said  sum  of  fifty 
pounds  each  when  they  come  of  age ; "  but  it  is  not  said  or  implied 
anywhere  in  the  will,  that  these  legacies  shall  be  a  charge  on  the 
land.  The  direction  is  personal,  and  must  be  a  charge  on  the  person 
only,  unless  it  can  be  shown,  from  other  parts  of  the  will,  that  the 
testator  intended  a  charge  on  the  land.  A  testator  may  devise  lands 
with  a  view  to  legacies,  and  make  them  a  charge  on  the  land,  or  on 
the  person  of  the  devisee,  or  on  both  ;  (see  Roe  ex  dam.  Peter  v.  Daw, 
3  M.  and  S.  518 ;  5  East's  Bep.  87 ;  4  East's  Rep.  495 ;)  and  whether 
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a  partictilar  legacy  be  in  either  predicament,  mu&t  depend  upon  the 
language  of  the  will.     In  the  large  class  of  cases  which  have  been 
decided  on  this  subject,  and  which  has  principally  arisen  from  ques- 
tions respecting  the  quantity  of  the  estate  taken  by  the  devisee,  the 
ground  assumed  has  been  that  the  will  must  speak  ex- 
pressly, or  by  fair  implication,  *  that  the  testator  intends  [  *  227 
the  legacies  to  be  a  charge  on  the  land.     When,  therefore, 
the  testator  orders  legacies  to  be  paid  out  of  his  lands,  or  where, 
subject  to  legacies,  or  after  payment  of  legacies  he  devises  his  lands, 
courts  have  held  the  land  charged  with  the  legacies  upon  the  mani- 
fest intention  of  the  testator.     But  here  there  is  no  such  language. 
There  is  no  direction  that  the  devisee  shall  pay  the  legacies  out  of 
the  land.     The  charge  is  personal;  and  the  case  falls  directly  within 
the  authority  of  Beeves  v.  Gower,  in  11  Mod.  Rep.  208. 

We  may,  then,  proceed  to  the  consideration  of  the  wiU  of  James 
Page,  inasmuch  as  that  of  his  father  affords  no  light  to  guide  us  in 
the  construction.  The  grounds  mainly  relied  on  to  establish  that 
Mary,  the  wife  of  the  testator,  took  a  fee,  are  that  the  legacies  given 
to  his  sisters  are  a  charge  on  his  real  estate  in  the  hands  of  his 
widow;  that  all  the  rest  of  his  'Hands  and  tenements,"  in  possession, 
reversion,  or  remainder,  are  given ;  that  the  devise  is  subject  to  the 
proviso,  "  that  she  has  no  lawful  issue,"  which  is  not  a  condition 
merely,  but  a  substitution  for  an  estate  intended  for  his  children ;; 
and,  finally,  that  the  lands,  &c.,  are  devised  to  her  <<  freely  to  be  pos- 
sessed and  enjoyed,"  which  words  axe  best  satisfied  upon  the  supposi- 
tion of  a  fee. 

Before  proceeding  to  the  particular  examination  of  the  legal  effect 
of  these  different  dauses  in  the  will,  it  is  necessary  to  state  that 
where  there  are  no  words  of  limitation  to  a  devise,  the  gen- 
eral rule  of  law  is  that  the  devisee  takes  an  *  estate  for  life  [  *  228 
only,  unless,  from  the  language  there  used,  or  from  other 
parts  of  the  will,  there  is  a  plain  intention  to  give  a  larger  estate. 
We  say  a  plain  intention,  because,  if  it  be  doubtful  or  conjectural 
upon  the  terms  of  the  will,  or  if  full  legal  effect  can  be  given  to  the 
language  without  such  an  estate,  the  general  rule  prevails.  It  is  not 
sufficient  that  the  court  may  entertain  a  private  belief  that  the  teste- 
tor  intended  a  fee ;  it  must  see  that  he  has  expressed  that  intention 
with  reasonable  certainty  on  the  face  of  his  will.  For  the  law  will 
not  suffer  the  heir  to  be  disinherited  upon  conjecture.  He  is  favored 
by  its  policy ;  and  though  the  testator  may  disinherit  him,  yet  the 
law  will  execute  that  intention  only  when  it  is  put  in  a  clear  and 
unambiguous  shape. 

In  the  present  case,  there  is  no  introductory  clause  in  the  will  ex* 
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pressing  an  intention  to  dispose  of  the  whole  of  the  testator's  estate. 
Nor  is  it  admitted  that  such  a  clause,  if  it  were  inserted,  would  so 
far  attach  itself  to  a  subsequent  devising  clause  as  per  se  to  enlarge 
the  latter  to  a  fee  where  the  words  would  not  ordinarily  import  it 
Such  a  doctrine  would  be  repugnant  to  the  modern  as  well  as  ancient 
authorities.  The  cases  of  Progmorton  v.  Wright,  2  W.  BL  899 ; 
Right  v.  Sidebotham,  Dougl.  759 ;  Child  v.  Wright,  8  D.  and  E.  64 ; 
Denn  v.  Gaskin,  Cowper,  657  ;  Doe  v.  Allen,  8  D.  and  E.  497 ;  Mer- 
8on  V.  Blackmore,  2  Atk.  341,  are  full  to  the  point.  The  most  that 
can  be  said  is  that,  where  the  words  of  the  devise  admit  of 
[  •  229  ]  passing  a  greater  interest  than  for  life,  courts  will  lay  *  hold 
of  the  introductory  clause  to  assist  them  in  ascertaining  the 
intention.  The  case  of  Hogan  v.  Jackson,  Cowper,  299,  admits  this 
doctrine.  That  case  itself  did  not  turn  upon  the  effect  of  the  intro- 
ductory clause,  but  upon  the  other  words  of  the  will,  which  were 
thought  sufficient  to  carry  the  fee,  particularly  the  words,  "  all  my 
effects,  both  real  and  personal."  The  case  of  Ghrayson  v.  Atkinson, 
1  Wils.  Rep.  333,  admits  of  the  same  explanation ;  and,  besides,  the 
inheritance  was  there  charged  with  debts  and  legacies. 

There  is  no  doubt  that  a  charge  on  lands  may  be  created  by  impli- 
cation as  well  as  by  an  express  clause  in  a  wiU.  But  then  the  impli- 
cation must  be  clear  upon  the  words.  Where  is  there  any  such 
implication  in  the  present  will  ?  The  testator  has  not  disposed  of 
the  whole  of  his  personal  estate,  which  is  the  natural  fund  for  the 
payment  of  legacies ;  non  constat^  how  much  or  how  little  he  left 
For  aught  that  appears,  the  personal  estate  may  greatly  have  ex- 
ceeded all  the  legacies ;  and  if  it  did  not,  that  would  be  no  sufficient 
reason  to  charge  them  on  the  land.  It  is  not  a  sound  interpretation 
of  a  will  to  construe  charges  which  ordinarily  belong  to  the  person- 
alty to  be  charges  on  the  realty,  simply  because  the  original  fund  is 
insufficient  The  charge  must  be  created  by  the  words  of  the  wilL 
Now,  from  what  words  are  we  to  infer  such  a  charge  in  this  case  ? 
It  is  said,  from  the  words  "  all  the  rest ; "  but,  "  all  the  rest "  of 
what?  Certainly  not  of  the  personal  estate,  because  the 
\  *  230  ]  words  *  immediately  following  are,  "  of  my  lands  and  tene- 
ments," which  exclude  the  personalty.  The  words,  "  all 
the  rest,"  have  then  no  appropriate  meaning  in  reference  to  the  per- 
sonal estate,  for  the  connection  prohibits  it  Can  they,  then,  be  sup- 
posed to  import ''  all  the  rest  of  my  lands,  &c.,  after  payment  of  the 
legacies,"  and  so  be  a  charge  on  them  ?  This  would  certainly  be 
going  much  further  than  the  words  themselves  authorize,  and  much 
further  than  any  preceding  clause  requires  or  justifies.  A  charge  of 
legacies  on  land  would  not  be  a  devise  of  the  real  estate  in  the  ordi- 
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naiy  understanding  of  men,  nor  in  the  contemplation  of  law.  It 
would  make  them  a  lien  on,  and  payable  out  of,  the  land;  but  it 
would  still  be  distinguishable  from  an  estate  in  the  land.  But  it  is 
sufficient  for  us  to  declare  that  we  cannot  make  these  legacies  a 
charge  on  the  land,  except  by  going  beyond,  and  not  by  following, 
the  language  of  the  will ;  we  must  create  the  charge,  and  not  merely 
recognize  it.  The  case  of  Marhant  v.  Twisden,  Gilb.  Eq.  30,  was 
much  stronger  than  the  present  There  the  testator  had  settled  all 
his  freeholds  on  his  wif^p  for  life  as  a  jointure ;  and  by  his  will  he 
bequeathed  several  legacies,  and  then  followed  this  clause,  ^  aU  the 
rest  and  residue  of  my  estate,  chattels,  real  and  personal,"  I  give  to 
my  wife,  whom  I  make  sole  executrix.  But  the  court  held  that  the 
wife  did  not  take  the  reversion  of  the  jointure  by  the  devise,  for  as 
the  testator  had  not  in  the  preceding  part  of  the  will  devised 
any  *real  estate,  there  could  be  no  residue  of  real  estate,  on  [  *  231  ] 
which  the  clause  could  operate. 

But  admitting  that  the  present  legacies  were  a  charge  on  the  lands 
of  the  testator,  this  would  not  be  sufficient  to  change  the  wife's 
estate  into  a  fee.  The  clearly  established  doctrine  on  this  subject  is 
that,  if  the  charge  be  merely  on  the  land,  and  not  on  the  person  of 
the  devisee,  then  the  devisee,  upon  a  general  devise,  takes  an  estate 
for  life  only.  The  reason  is  obvious.  If  the  charge  be  merely  or 
the  estate,  then  the  devisee,  (to  whom  the  testator  is  always  pre- 
sumed to  intend  a  benefit,)  can  sustain  no  loss  or  detriment  in  case 
the  estate  is  construed  but  a  life-estate,  since  the  estate  is  taken  sub- 
ject to  the  incumbrance.  But  if  the  charge  be  personal  on  the 
devisee,  then,  if  his  estate  be. but  for  life,  it  may  determine  before  he 
is  reimbursed  for  his  payments,  and  thus  he  may  sustain  a  serious 
loss.  All  th6  cases  turn  upon  this  distinction.  Canning  v.  Canning, 
Moseley,  240;  Loveacres  v.  Blight,  Cowp.  352;  Denn,  ex  dem. 
Moor,  V.  Mellor,  5  D.  and  E.  558,  and  2  Bos.  and  Pull.  247.  Doe  v. 
Holmes,  8  D.  and  E.  1 ;  Goodtitle  v,  Maddem,  4  East,  496,  all  recog- 
nize it.  And  Doe  and  Palmer  v.  Richards,  3  D.  and  E.  356,  proceeds 
upon  it,  whatever  exception  may  be  thought  to  lie  to  the  application 
of  it  in  that  particular  case.  We  are  then  of  opinion,  that  there  is 
no  charge  of  the  present  legacies  on  the  land ;  and,  if  there  were,  no 
inference  could  be  drawn  from  this  circumstance  to  enlarge 
*  the  estate  of  the  wife  to  a  fee,  since  they  are  not  made  a  [  *  232  ] 
personal  charge  upon  her. 

The  next  consideration  is,  whether  the  words,  "  aU  the  rest  of  my 
lands  and  tenements,"  &c.,  import  a  fee.  In  the  first  place,  this  clause 
is  open  to  the  objection  that  it  is  not  a  residuary  clause  in  the  will, 
for  no  estate  in  the  lands  is  previously  given,  and  consequently,  if  il 
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operates  at  all  on  the  fee,  it  gives  the  entire  inheritance,  and  not  a 
mere  residuum  of  interest  And  if  a  devise  of  "  all  the  rest  and 
residue  of  lands,"  in  a  clear  residuary  clause,  was  sufficient  to  carry 
a  fee  by  their  own  import,  it  would  follow  that  almost  every  will 
containing  a  residuary  clause  would  be  construed,  without  words  of 
limitation,  to  pass  a  fee.  Yet,  the  contrary  doctrine  has  most  as- 
suredly been  maintained.  In  Canning  v.  Canning,  Moseley,  240,  the 
testator  devised  as  follows  :  ^AIL  the  rest,  residue,  and  remainder  of  my 
messuages,  lands,  &c.,  after  my  just  debts,  legacies,  &c.,  are  fully  satis- 
fied and  paid,  I  give  to  my  executors  in  trust  for  my  daughters;"  and 
the  question  was,  whether  these  words  passed  an  estate  in  fee,  or  for 
life,  to  the  executors.  The  court  decided  that  they  passed  a  life-estate 
only.  The  authority  of  this  case  was  fully  established  in  Moor  v. 
Denn,  ez  dem,  Mellor,  2  Bos.  and  Pull.  247,  in  the  House  of  Lords, 
where  words  equally  extensive  occurred ;  and  the  authority  of  this 
last  case  has  never  been  broken  in  upon. 

The  cases  which  seem  at  jGirst  view  to  interfere  with  and 
[  *  233  ]  control  this  doctrine,  will  be  *  found  upon  close  examina- 
tion to  turn  on  other  points.  Thus,  in  Palmer  v.  Richards, 
3  D.  and  E.  356,  where  there  was  a  devise  of  ^  all  the  rest  and  resi- 
due of  the  testator's  lauds,"  &c.,  his  legacies  and  personal  expenses 
being  thereout  paid.  Lord  Eenyon  admitted  that  the  words  ^  rest 
and.  residue,"  &c.,  were  not  sufficient  to  carry  a  fee ;  but  he  relied  on 
the  subsequent  words,  ^  legacies,  &c.,  being  thereout  paid,"  which  he 
considered  as  creating  a  charge  upon  the  lands  in  the  hands  of  the 
devisee,  of  such  a  nature  as  to  carry  a  fee.  In  this  opinion  the  court 
concuired ;  and,  though  this  case  has  been  since  questioned,  on  its 
own  circumstances,  its  general  doctrine  remains  untouched.  So,  in 
the  case  of  Norton  v,  Ladd,  1  Lutw.  755,  759,  where  the  devise  was 
to  A.  C,  his  sister,  for  life,  of  all  his  lands,  &c.,  after  the  decease  of  his 
mother ;  then  to  J.  C,  his  brother,  '<  the  whole  remainder  of  all  those 
lands  and  tenements,"  given  to  A.  C.  for  life,  if  he  survived  her;  and 
if  not,  then  '<  the  whole  remainder  and  reversion  of  all  tiie  said  lands, 
&c.,to  his  sisters,  C.  E.  and  A»,  and  to  their  heirs  forever;"  the  court 
held,  that  a  fee  passed  to  J.  C.  under  the  devise,  upon  the  ground 
that,  taking  the  whole  will,  the  words  "  whole  remainder  "  properly 
referred  to  the  estate  or  interest  of  the  testator  undisposed  of  to  his 
sister,  A.  C. ;  and  that  the  words  could  not  relate  to  the  quantity  of 
lands  which  the  testator  intended  to  devise  to  his  brother,  J.  C,  for 
fae  had  plednly  devised  all  his  lands  to  his  sister,  A«  C,  and  all  the 
lands  he  had  devised  to  A«  C.  he  had  devised  to  J.  C. ; 
[  *  234  ]  *  so  that  the  words  naturally  and  properly  had  relation  to 
the  quantity  of  estate  which  the  testator  intended  to  give 
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J.  C,  that  is,  all  the  remainder,  which  is  the  same  in  effect  as  all  his 
estate.  If  the  words  were  merely  to  be  referred  to  the  lands  be 
intended  to  devise  to  J.  C,  they  would  be  inejSectual,  for  it  was  im- 
possible that  he  could  have  any  remainder  of  lands,  when  he  had 
devised  all  to  A.  C. ;  so  that  they  must  refer  to  the  estate  in  the  lands. 
Such  is  the  substance  of  the  reasoning  of  the  court;  upon  which  it 
is  unnecessary  to  say  more,  than  that  the  case  turned  upon  the  sup- 
posed incongruity  of  construing  the  testator's  words  otherwise  than 
as  importing  the  whole  remaining  interest  in  the  lands,  upon  aU  of 
which  lands  a  life-estate  was  already  attached.  And  the  final  devise 
over,  which  carried  a  plain  fee  to  the  sisters,  being  a  substitution  for 
the  former  estate  to  J.  C,  in  the  event  of  his  death  before  the  testa* 
tor,  greatly  fortifies  this  interpretation.  This  case  has  been  much 
relied  on  by  the  plaintiff  in  error  upon  the  present  argument ;  but  it 
is  very  distinguishable  firom  that  before  the  court  There,  a  life- 
estate  was  given,  and  the  terms,  "  whole  remainder,"  had  a  natural 
meaning,  as  embracing  the  whole  remaining  interest.  Here,  on  the 
contrary,  there  is  no  preceding  interest  given  in  the  real  estate,  and, 
therefore,  the  terms,  "  all  the  rest,"  are  not  susceptible  of  that  sense. 
There,  a  substituted  estate,  in  fee,  was  clearly  given ;  here,  no  clause 
occurs  leading  necessarily  to  such  a  conclusion.  All  that 
the  case  in  Lutwyche,  taken  as  the  fullest  *  authority,  estab-  [  *  236  ] 
lishes,  is,  that  the  words  <^  rest  and  residue  "  may,  in  certain 
connections,  carry  a  fee.^  This  is  not  denied  or  doubted ;  but  then 
the  words  attain  their  force  firom  their  juxtaposition  with  other  words, 
which  fix  the  sense  in  which  the  testator  has  used  them.  In  Tanner 
V.  Wise,  3  P.  Wms.  294,  the  residuary  clause  was  of  "  all  the  rest  of 
his  estate,  real  and  personal,"  and  the  word  ''  estate  "  has  long  been 
construed  to  convey  a  fe«:.  This  court  have  carried  the  doctrine  still 
farther, and  adjudged  a  devise  of  ''all  the  estate  called  Marrowbone," 
to  be  a  devise  of  the  fee,  construing  the  words,  not  as  words  merely 
of  local  description,  but  of  the  estate  or  interest  also  in  the  land* 
Lambert's  Lessee  v.  Paine,  3  C.  97 ;  Murray  v.  Wise,  2  Vern.  564 ; 
S.  C.  Prec.  in  Ch.  264,  contained  a  devise,  after  a  legacy,  of  all  the 
residue  of  his  real  and  personal  estate,  and  rests  on  the  same  princi- 
ple, as  do  Beachcroft  v.  Beachcroft,  2  Vern.  690,  and  Ridout  v.  Paine, 
3  Atk.  486.  In  Willows  v.  Lydcott,  Carth.  50 ;  2  Vent  285,  the 
residuary  devise  was  to  A.  and  her  assigns  forever,  which  latter 
words  indicate  a  clear  intention  to  pass  a  fee.  In  Grayson  v,  Atkin- 
son, 1  Wils.  333,  there  was  an  introductory  clause,  purporting  the 
intention  of  the  testator  to  dispose  of  all  his  temporal  estate,  then 
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several  legacies  were  given,  and  a  direction  to  A*  to  sell 
[  *  236  ]  any  part  of  his  real  and  *  personal  estate  for  payment  of 
debts  and  legacies ;  and  then  the  will  says,  as  to  the  rest 
^  of  my  goods  and  chattels,  real  and  personal,  movable  and  immov- 
able, as  houses,  gardens,  tenements,  my  share  in  the  copperas  works, 
&C.,  I  give  to  the  said  A."  Lord  Hardwicke,  after  some  hesitation, 
held  it  a  fee  in  A.,  relying  upon  the  introductory  clause,  and  the 
charge  of  the  debts  and  legacies  on  the  land,  and  upon  the  language 
of  the  residuary  clause.  Whatever  may  be  the  authority  of  this 
decision,  it  certainly  does  not  pretend  to  rest  solely  on  the  residuary 
clause;  and  its  containing  a  mixed  devise  of  real  and  personal  estate, 
was  not  insignificant  in  ascertaining  the  testator's  intention. 

It  may  also  be  admitted  that  the  words  '^  lands  and  tenements," 
do  sometimes  carry  a  fee,  and  are  not  confined  to  a  mere  local 
description  of  the  property.  But,  in  their  ordinary  sense,  they  import 
the  latter  only ;  and  when  a  more  extensive  signification  is  given  to 
them  in  wills,  it  arises  from  the  context,  and  is  justified  by  the 
apparent  intention  of  the  testator  to  use  them  in  such  extensive  sig- 
nification. The  cases  cited  at  the  bar  reach  to  this  extent,  and  no 
further.  Their  authority  is  not  denied ;  but  their  application  to  the 
present  case  is  not  admitted. 

We  may,  then,  take  it  to  be  the  general  result  of  the  authorities, 
that  the  words,  "  all  the  rest  of  my  lands,"  do  not,  of  themselves, 
import  a  devise  of  the  fee ;  but,  unless  aided  by  the  context, 
[  •237  ]  the  devisee,  whether  he  be  a  sole  or  a  •residuary  devisee, 
will,  if  there  be  no  words  of  limitation,  take  only  a  life- 
estate. 

We  next  come  to  the  effect  of  the  words,  "  in  possession,  rever- 
sion, or  remainder,"  and,  as  incidental  thereto,  the  effect  of  the  word 
*^ tenements."  That  the  term  ^'remainder"  may,  in  some  cases, 
copnected  with  other  clauses,  carry  a  fee,  has  been  already  admitted, 
and  was  the  very  point  in  1  Lutw.  755.  The  same  is  true  in  respect 
to  the  word  "  reversion."  This  is  affirmed  in  the  case  of  Bailis  v. 
Gale,  2  Ves.  48,  where  the  devise  was :  "  I  give  to  my  son,  C.  G.,  the 
reversion  of  the  tenement  my  sister  now  lives  in,  after  her  decease,  and 
the  reversion  of  those  two  tenements  now  in  the  possession  of  J.  C." 
Lord  Hard>\'icke,  in  pronouncing  judgment,  relied  on  the  legal  signi- 
•  fication  of  the  word  "  reversion,"  and  that  its  use  by  the  testator  was 
fairly  to  be  inferred  to  be  in  its  legal  sense,  as  the  whole  right  of 
reverter ;  and  he  adverted  to  the  circumstance  that  the  devise  was  to 
a  child,  to  whom  it  could  scarcely  be  presumed  the  parent  intended 
to  give  merely  a  dry  reversion,  or  to  split  up  his  interest  in  it  into 
parts.     But,  in  that  case,  as  in  1  Lutw.  755,  there  were  antecedent 
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estates  created  or  existing  in  the  land;  and  the  devise  was  of  a 
** reversion,"  and  not,  as  in  this  case,  of  "all  the  rest  of  my  lands, 
&c.,  in  reversion,"  &c.  The  land  now  in  controversy  was  not  held  by 
the  testator  as  a  reversionary  estate,  but  as  an  estate  in  possession ; 
and  in  no  way,  therefore,  can  the  doctrine  help  the  present  case. 
But  there  are  cases  which  are  contrary  to  Bailis  r.  Gale, 
and  •  somewhat  clash  with  its  authority.  In  Peiton  v.  [  *  238  ] 
Banks,  1  Vem.  65,  the  case  was  that  a  man  devised  his 
lands  to  his  wife  for  life,  and  he  gave  the  reversion  to  A  and  B,  to 
be  equaDy  divided  betwixt  them.  The  court  decided  that  A  and  B 
took  an  estate  as  tenants  in  common  for  life  only.  And  Sergeant 
Maynard  stated  a  similar  decision  to  have  been  made  about  twenty 
years  before  that  time.  It  is  not  material,  however,  to  enter  upon 
the  delicate  inquiry,  which  of  these  authorities  is  entitled  to  most 
weight,  because  the  present  case  does  not  require  it. 

In  respect  to  the  word  "  tenements,"  it  is  only  necessary  to  observe 
that  it  has  never  been  construed  in  a  will,  independently  of  other 
circumstances,  to  pass  a  fee.  In  Canning  t;.  Canning,  Moseley,  240, 
and  Doe,  ex  dem.  Palmer  v.  Richards,  3  D.  and  E.  356,  and  Denn, 
ex  dem.  Moor  v.  Mellor,  5  D.  and  E.  558 ;  S.  C.  2  Bos.  and  Pull. 
247,  the  same  term  occurred,  as  well  as  the  broader  expression, 
"hereditaments;"  in  neither  case  was  the  term  "tenement,"  sup- 
posed to  have  any  peculiar  effect;  and  the'  argument,  attempting  to 
establish  a  fee  upon  the  import  of  the  word  "  hereditaments,"  even 
in  a  residuary  clause,  was  deliberately  overruled  by  the  court.  The 
same  doctrine  was  held  in  Hopwell  v.  Ackland,  Salk.  239. 

If,  then,  it  is  asked,  what  interpretation  the  court  put  upon  the 
words  "  all  the  rest,"  in  connection  "with  lands  and  tenements  ?"  the 
answer  is  that  no  definite  meaning  can,  in  this  will,  be 
*  annexed  to  them.  It  is  our  duty  to  give  effect  to  all  the  [  *  239  ] 
words  of  a  will,  if,  by  the  rules  of  law,  it  can  be  done.  And 
where  words  occur  in  a  will,  their  plain  and  ordinary  sense  is  to  be 
attached  to  them,  unless  the  testator  manifestly  applies  them  in  some 
other  sense.  But  if  words  are  used  by  him  which  are  insensible  in 
the  place  where  they  occur,  or  their  common  meaning  is  deserted, 
and  no  other  is  furnished  by  the  will,  courts  are  driven  to  the  neces- 
sity of  deeming  them  as  merely  insignificant  or  surplusage,  and  to 
find  the  true  interpretation  of  the  will  without  them.  In  the  present 
case,  the  words,  "  all  the  rest  of  my  lands  and  tenements,"  stand 
wholly  disconnected  with  any  preceding  clause.  There  is  nothing 
to  which  "the  rest"  has  relation,  for  no  other  devise  of  real  estate  is 
made.  We  have  no  certain  guide  to  the  testator's  intention  in  using 
them.     We  may  indulge  conjectures ;  but  the  law  does  not  decide 
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upon  conjectures,  but  upon  plain,  reasonable,  and  certain  expressions 
of  intention  found  on  the  face  of  the  will. 

The  next  clause  is,  "provided  she  has  no  lawful  issue."  The. 
probable  intention  of  this  proviso  was,  "  provided  she  has  no  lawful 
issue"  by  me.  Men  do  not,  ordinarily,  look  to  remote  occurrences 
in  the  structure  of  their  wills,  and  especially  unlearned  men.  The 
testator  was  young,  and  his  wife  young,  and  it  was  natural  for  them 
not  to  despair  of  issue,  although,  at  the  time  of  the  will,  he  was  in 
ill  health.  In  case  of  leaving  children,  posthumous  or  other- 
[  •  240  ]  wise,  he  might  *  think  that  the  gift  to  his  wife  of  the  whole 
of  his  real  estate,  would  be  more  than  conjugal  affection 
could  require,  or  parental  prudence  justify.  In  that  event,  he  might 
mean  to  displace  the  whole  estate  of  his  wife,  and  to  leave  her  to 
her  dower  at  the  common  law,  and  the  children  to  their  inheritance 
by  descent.  This  interpretation  would  afford  a  rational  exposition 
of  the  clause,  and,  perhaps,  ought  not  to  be  rejected,  although  there 
is  no  express  limitation  in  the  words.  In  this  view,  it  is  not  very 
material,  whether  it  be  considered  as  a  condition  precedent  or  subse- 
quent, though  the  general  analogies  of  the  law  would  certainly  lead 
to  the  conclusion  that  it  was  in  the  latter  predicament.  But  even  in 
this  view,  which  is  certainly  most  favorable  to  the  plaintiffs  in  error, 
it  falls  short  of  the  purposes  of  the  argument.  As  a  condition,  in 
the  event  proposed,  the  prior  estate  to  the  wife  would  be  defeated ; 
but  there  would  be  no  estate  devised  to  the  issue.  They  would  take 
by  descent  as  heirs,  and  not  by.  devise.  It  would  be  going  quite  too 
far  to  construe  mere  words  of  condition  to  include  a  contingent 
devise  to  the  issue ;  to  infer  from  words  defeating  the  former  estate, 
an  intent  to  create  a  new  estate  in  the  issue,  and  that  estate  a  fee, 
and  a  clear  substitute  for  the  former.  No  court  would  feel  justified, 
upon  so  slender  a  foundation,  to  establish  so  broad  a  superstruc- 
ture. Nor  can  any  intention  to  give  a  fee  to  the  wife  be  legally 
deduced  from  the  proviso,  in  any  way  of  interpreting  the 
[  •  241  ]  terms,  because  it  is  as  perfectly  consistent  with  the  *  inten- 
tion to  defeat  a  life-estate,  as  a  fee  in  the  whole  of  the 
lands.  The  testator,  with  a  limited  property,  might  justly  think  it 
too  much  to  take  from  his  own  issue  the  substance  of  their  inheri- 
tance during  a  long  minority,  in  favor  of  a  wife,  who  might  live  many 
years,  and  form  new  connections.  In  such  an  event,  leaving  her  to 
the  general  provision  of  law,  as  to  dower,  would  not  be  unkindness 
or  injustice.  But  it  is  sufficient  to  say  that  the  words  are  too  equiv- 
ocal to  enable  the  court  to  ascertain  from  them  the  clear  purpose  of 
establishing  a  fee.  And  if  the  proviso  refers  to  any  lawful  issue  by 
any  other  husband,  then  it  must  be  deemed  a  condition  subsequent ; 


FEBRUARY  TERM,  1825.  898 

Wright  o.  Demk    10  W. 

and  ill  the  'events  which  have  happened,  the  estate  of  the  wife, 
whether  it  be  for  life  or  in  fee,  has  been  defeated,  and  the  plaintifb 
in  error  are  not  entitled  to  reverse  the  present  judgment.  Quacunque 
via  data  est^  the  proviso  cannot  help  the  case. 

It  remains  now  to  consider  the  succeeding  clause  of  the  will,  in 
which  the  testator  repeats  his  devise,  and  gives  to  his  wife  ^<  all  his 
lands,"  &C.,  dropping  the  words  "  the  rest,"  and,  therefore,  showing 
that  he  did  not  understand  them  as  having  any  other  or  stronger 
import  than  the  will  presented  without  them.  Then  follow  the 
words,  "  by  her  freely  to  be  possessed  and  enjoyed ; "  upon  which 
great  stress  has  been  laid  at  the  bar.  If  these  words  had  occurred  in 
a  will  devising  an  estate  for  years,  or  for  life,  or  in  fee,  in  express 
terms,  they  would  not,  probably,  have  been  thought  to  have  any  dis- 
tinct auxiliary  signification,  but  to  be  merely  a  more  full 
annunciation  *  of  what  the  law  would  imply.  Occurring  [  *  242  ] 
in  a  clause  where  the  estate  is  undefined,  they  are  supposed 
to  have  a  peculiar  force ;  so  that,  ^^  freely  to  possess  and  enjoy  "  must 
mean  to  possess  and  enjoy  without  any  limitation  or  restriction  as  to 
estate  or  right.  The  argument  is,  that  a  tenant  for  life  is  restricted  in 
many  respects.  She  can  make  no  permanent  improvements  or  altera- 
tions ;  she  is  punishable  for  waste,  and  is  subject  to  the  inquisition  of 
the  reversioner.  But,  if  this  argument  is  admitted,  it  proves,  not  that 
a  fee  is  necessarily  intended,  but  that  these  restrictions  on  the  life* 
estate  ought  to  be  held  to  be  done  away  by  the  words  in  question. 
They  admit  of  quite  as  natural  an  interpretation,  by  being  construed 
to  mean,  free  of  incumbrances ;  and,  in  this  view,  are  just  as  appli- 
cable to  a  life-estate  as  a  fee.  Perhaps  the  testator  himself  may  have 
entertained  the  notion  that  the  legacies  in  his  will,  or  that  of  his 
father,  were  incumbrances  on  the  estate;  and  if  so,  the  words  would 
indicate  an  intention  that  the  wife  should  be  disincumbered  of  the 
burden.  Bat  in  what  way  are  we  to  reconcile  the  argument  deduced 
from  this  clause,  with  that  drawn  on  the  same  side  &om  the  preced- 
ing proviso  ?  How  could  the  testator  intend,  that  the  wife  should 
*' freely  possess  and  enjoy"  the  lands  in  fee,  when,  in  one  event,  he 
had  stripped  her  of  the  whole  estate,  and  that  by  a  condition  insepar- 
ably annexed  as  an  incumbrance  to  her  estate  ?  We  ought  not  to 
suppose  that  he  intended  to  repeal  the  proviso  under  such  a 
general  phrase.  The  *  case  of  Loveacres  v.  Blight,  Cowp.  [  *  243  ] 
352,  has  been  supposed  to  be  a  direct  support  of  the  argu- 
ment in  favor  of  a  fee.  In  that  case,  the  testator  made  the  following 
devise :  ''As  touching  such  worldly  estate  wherewith  it  hath  pleased 
Grod  to  bless  me  in  this  Ufe,  I  give,"  &c.,  ^'  in  the  following  manner 
and  form :  First  of  all,  I  give  and  bequeathe  to  E.  M.,  my  dearly 
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beloved  wife,  the  sum  of  five  pounds,  to  be  paid  yearly  out  of  my 
estate,  called  G.,  and  also  one  part  of  the  dwelling-bouse,  being  the 
west  side,  with  as  much  wood  craft,  home  at  her,  as  she  shall  have 
need  of,  by  my  executors  hereafter  named*  I  give,"  &c.,  "unto  my 
son,  T.  M.,  the  sum  of  five  pounds,  to  be  paid  in  twelve  months 
after  my  decease.  I  give  unto  my  granddaughter  E.,  the  sum  of  five 
pounds,  to  be  paid  twelve  months  after  my  decease.     Item,  I  give 

unto  J.  M.,  and  R.  M.,  my  two  sons,  whom  I  make  my and 

ordain  my  sole  executors,"  &c.,  "  all  and  singular  my  lands  and 
messuages,  by  them  fireely  to  be  possessed  and  enjoyed  alike."  The 
question  was,  whether,  by  this  clause,  the  sons  took  an  estate  for 
life,  or  in  fee.  The  court  held,  that  they  took  a  tenancy  in  common 
in  fee.  Lord  Mansfield,  in  delivering  the  opinion  of  the  court, 
admitted  that,  if  the  intention  were  doubtful,  the  general  rule  of  law 
must  take  place.  But  he  laid  stress  upon  the  circumstance  that  the 
estate  was  charged  with  an  annuity  to  his  wife,  so  that  the  testator 
could  not  mean  by  the  word  "  fireely,"  to  give  it  free  of  incumbrances. 
He  thought  the  firee  enjoyment  must,  therefore,  mean,  free 
[  *  344  ]  firom  *  all  limitations,  that  is,  the  absolute  property  of  the 
estate.  He  also  thought  the  introductory  clause  not  unim- 
portant ;  and  that  the  blank  after  "  my  "  was  intended  to  be  filled  with 
"  heirs ; "  and  it  can  scarcely  escape  observation,  that  it  was  a  case 
where  the  sons  of  the  testator  were  the  devisees.  These  considera- 
tions may  well  lead  to  a  doubt,  whether  Lord  Mansfield  intended  to 
lay  down  any  general  principle  of  construction  in  relation  to  the 
words,  "  fireely  to  be  enjoyed,"  &c.  But  if  he  did,  the  subsequent 
case  of  Gh)odright  v.  Barron,  11  East,  220,  has  manifestly  interfered 
with  its  authority.  In  that  case,  there  was  an  introductory  clause, 
"  as  touching  such  worldly  estate  wherewith  it  hath  pleased  God  to 
bless  me,"  &c. ;  and  the  testator  then  proceeded  as  follows :  "  I  give 
and  bequeathe  to  my  brother  T.  D.,  a  cottage  house,  and  all  belong- 
ing to  it,  to  him  and  his  heirs,  forever,  W.  C,  tenant.  Also,  I  give 
and  bequeathe  to  my  wife  E.,  whom  I  likewise  make  my  sole 
executrix,  all  and  singular  my  lands,  messuages,  and  tenements,  by 
her  fireely  to  be  possessed  and  enjoyed."  The  court  held,  that  the 
wife  took  an  estate  for  life  only ;  that  the  words,  being  ambiguous, 
did  not  pass  a  fee  against  the  heir,  but  might  mean  firee  firom  incum* 
brances  or  charges,  firee  firom  impeachment  for  waste ;  and  that  the 
introductory  clause  could  not  be  brought  down  into  the  latter  dis- 
tinct clause  to  aid  it,  though,  if  joined,  it  might  have  had  that  effect 
The  court  distinguished  that  case  firom  the  case  before  Lord  Mans- 
field, because,  in  the  latter,  as  the  testator  had  already 
[  *  245  ]  *  incumbered  the  estate,   the  words  must  have  meant  to 
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pass  a  fee,  or  they  would  have  no  meaning  at  alL  Mr.  Justice 
Le  Blanc  added,  that  the  words  used  were  not  inconsistent  with 
a  life-estate  only ;  and  he  distinguished  between  them  and  the 
words,  '^  freely  to  be  disposed  of,"  admitting  that  the  latter  would 
pass  a  fee.  So  that,  taking  both  these  cases  together,  the  fair  deduc* 
tion  is,  that  the  words,  '^  freely  to  be  possessed,"  &c.,  are  too  uncer- 
tain, of  themselves,  to  raise  a  fee,  but  they  may  be  aided  by  oihei 
circumstances. 

The  case  before  us  is  far  less  strong  than  Either  of  the  foregoing 
cases,  for  there  is  no  introductory  clause,  showing  an  intention  to 
dispose  of  the  whole  property,  as  there  was  both  in  Groodright  v* 
Barron,  11  East,  220,  and  Loveacres  v.  Blight,  Cowp.  352,  nor  is  there 
any  incumbrance  created  by  the  testator  on  the  land,  which  was  the 
decisive  circumstance  that  governed  the  latter. 

Upon  the  whole,  upOn  the  most  careful  examination,  we  cannol 
find  a  sufficient  warrant  in  the  words  of  this  will  to  pass  a  fee  to  the 
wife.  The  testator  may  have  intended  it,  and  probably  did,  but  the 
intention  cannot  be  extracted  from  his  words  with  reasonable  cer- 
tainty, and  we  have  no  right  to  indulge  ourselves  in  mere  private 
conjectures.  Judgment  affirmed^  with  costs* 


The  United  States  v*  Morris,  Marshal  of  the  Southern  District  of 

New  York. 

10  W.  246. 

To  an  action  on  the  case  against  a  marshal  for  not  levying  an  execution,  a  plea  setting  ont, 
th  hoc  verba^  a  warrant  from  the  secretary  of  the  treasory,  remitting  the  forfeitore,  and  con* 
taining  a  recital  of  every  fact  made  necessary  by  the  act  of  congress  to  an  exercise  of  that 
authority,  is  a  good  bar. 

Congress  having  committed  to  that  officer  the  power  to  determine  whether  the  person  incur- 
ring the  forfeiture  had  been  guilty  of  any  fraud  or  wilful  negligence,  his  finding  is  con- 
dufive. 

If  an  averment  of  the  facts  on  which  the  secretary  acted  were  necessary,  the  want  of  it  would 
be  aided  by  pleading  over  in  such  a  form  as  to  admit  the  truth  of  those  facts. 

The  rights  and  interests  of  officers  of  the  customs,  in  forfeitures,  are  subordinate  to  the 
authority  of  the  secretary  of  the  treasury  to  remit  them,  which  has  been  conferred  by 
congress,  and  may  be  exercised  at  any  time  before  the  money  levied  by  the  execution  is 
paid  to  the  collector  of  the  customs. 

Error  to  the  circuit  court  of  the  United  States  for  the  southern 
district  of  New  York. 

This  was  an  action  brought  against  the  defendant,  ui  the  couri 
below,  as  marshal  of  the  southern  district  of  New  York,  for  a  misfea- 
sance in  neglecting  to  proceed  on  a  venditioni  exponas  issued  out  of 
the  district  court  of  the  United  States  for  the  district  of  Maine, 
requiring  him  to  sell  the   goods  and  chattels  of  Andrew  Ogden^ 
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Abraham  E.  Smedes,  and  Thomas  C.  Batler,  which  he  had  levied 
upon  by  virtue  of  certain  executions  issued  against  them,  in  favor  of 
the  United  Sfcates,  on  a  judgment  recovered  in  the  said  district  court 
of  Maine,  and  which  goods  and  chattels  remained  in  his 
[  •Sd?  ]  hands  for  want  *of  buyers,  according  to  his  return  on  said 
executions.  The  misconduct,  or  neglect  of  duty,  alleged 
against  the  marshal,  was,  that  he  did  not  sell  the  property  so  levied 
upon,  according  to  the  command  of  the  writ,  but  delivered  the  same 
up  to  the  defendants,  discharged  from  the  execution.  The  declara- 
tion stated  the  judgment  to  have  been  recovered  in  the  September 
term  of  the  court,  in  the  year  1817,  for  $22,361.75  damages,  and 
which  in  part,  to  wit,  in  the  sum  of  $11,180.87  remained  in  full 
force,  not  reversed,  paid  off,  or  satisfied,  to  the  plaintiffs,  and  that 
execution  to  that  amount  remains  to  be  done.  The  venditioni 
exponasy^s  was  alleged,  was  put  into  the  hands  of  the  marshal  on 
the  13th  day  of  August,  1819. 

The  pleadings  in  the  cause  show  that  Andrew  Ogden,  of  the  city 
of  New  York,  in  or  about  the  month  of  June,  in  the  year  1813,  im- 
ported into  Portland,  in  the  district  of  Maine,  certain  goods  and  mer- 
chandise, in  the  brig  HoUen,  which  vessel,  as  well  as  the  goods, 
belonged  to  him.  These  goods,  together  with  the  brig,  were  thereupon 
seized  as  forfeited  to  the  United  States,  on  the  ground  that  the  goods 
had  been  imported  in  that  vessel,  in  violation  of  the  non-intercourse 
acts,  then  in  existence.  The  goods  and  vessel  were  libelled  in  the  dis- 
trict court  of  Maine,  on  the  6th  of  July,  1813,  and  on  the  19th  of  the 
same  month  were  delivered  up  to  Andrew  Ogden,  after  having  been 
regularly  appraised,  upon  his  having  executed,  together  with  Abraham 
K.  Smedes,  and  Thomas  C.  Butler,  a  bond  for  their  ap- 
[  •  248  ]  praised  value.  The  *  vessel  and  goods  were  afterwards,  on 
the  27th  of  May,  1817,  condemned  as  forfeited  to  the  use 
of  the  United  States.  And  such  proceedings  were  thereupon  had, 
that,  in  the  following  September  term  of  the  court,  a  judgment  was 
entered  upon  the  bond  of  appraisement,  for  $22,361.75,  with  costs. 

The  defendant,  Morris,  pleaded  the  general  issue,  and  a  special 
plea  in  justification,  that  the  forfeitures  had  been  remitted  by  the 
secretary  of  the  treasury,  setting  out  in  hcec  verba^  two  warrants  of 
remission,  which  were  duly  served  upon  him  before  the  return  day 
of  the  venditioni  exponas^  and  averring  a  compliance  on  the  part 
of  the  defendants,  with  all  the  terms  and  conditions  required  by  the 
warrants  of  remission.  All  which  were  duly  set  forth  in  the  return 
on  the  venditioni  exponas,  before  the  commencement  of  the  present 
iuit 

To  this  special  plea  a  replication  was  filed,  stating,  in  substancei 
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that  at  the  time  of  the  forfeitare,  seizure,  and  condemnatioii  of  the 
brig  HoUen,  and  the  goods  imported  in>  her ;  and  also  at  the  time  of 
their  condemnation,  and  the  entering  up  of  the  judgment  on  the  bond 
for  their  appraised  value,  and  of  the  issuing  of  the  several  writs  of 
execution,  and  at  the  time  of  the  making  and  issuing  the  said  war- 
rants of  remission,  and  of  the  service  thereof  on  the  defendant,  (kCf# 
Isaac  Ilsley,  and  James  C,  Jewett,  were  the  collector  and  surveyor  of 
the  port  of  Portland,  and,  as  such,  entitled  to  one  half  of  the 
said  forfeiture ;  and  that  the  said  several  executions  *  were  [  *  249  ] 
issued  for  their  benefit,  and  solely  to  collect  the  said  sum  of 
$11,180.87,  for  their  own  separate  use,  and  that  the  defendant  had 
notice  thereof  when  the  said  several  writs  of  execution  were  delivered 
to  him  to  be  executed ;  setting  out,  also,  two  indorsements  on  the 
execution,  one  signed  by  the  district  attorney  of  Maine,  notifying  the 
defendant  that  the  execution  was  for  the  benefit  of  the  said  collector 
and  surveyor,  and  directing  the  marshal  to  collect  the  same  by  their 
atdeat.  The  other  was  signed  by  the  collector  and  surveyor,  requiring 
the  marshal  to  collect  the  execution  forthwith,  and  deposit  the  money 
agreeably  to  the  command  of  the  writ,  and  notifying  him  that  the 
property  in  the  execution  was  in  them,  and  directing  him  to  receive 
orders  from  them,  and  from  no  other  person  whatsoever,  in  whatever 
related  to  the  said  execution.  And  it  was  then  averred,  that  the 
present  suit  was  for  the  purpose  of  enabling  the  collector  and  sur- 
veyor to  recover  their  damages  for  the  injury  they  had  sustained  by 
reason  of  the  misfeasance  of  the  defendant,  in  the  declaration  men- 
tioned, and  not  for  the  benefit,  use,  or  behoof  of  the  said  plaintiff. 

To  this  replication  the  defendant  demurred  specially,  and  stated 
ttie  following  causes  of  demurrer :  1.  For  that  the  replication  is  a 
departure  from  the  declaration,  in  this,  that  the  declaration  proceeds 
upon  a  cause  of  action  in  favor  of  the  United  States ;  whereas  the 
replication  proceeds  upon  a  cause  of  action  in  favor  of  the  said 
Dsiey  and  Jewett,  &c.  2.  For  that  the  *  replication  discloses  [  *  250  ] 
no  lawful  and  sufficient  authority  for  the  said  I.  and  J.  to 
prosecute  the  said  action  against  the  said  T.  M.,  &c.,  and  in  the  name 
of  the  United  States.  3.  For  that  the  declaration  proceeds  upon  the 
ground  that  the  several  writs  of  execution  th^ein  respectively  men- 
tioned were  issued  upon  a  judgment  obtained  for  the  use  of  the 
United  States,  and,  therefore,  according  to  the  act  in  such  case  made, 
&C.,  might  lawfully  run  and  be  executed  in  any  other  State  or  terri- 
tory of  the  United  States,  than  the  said  district  of  Maine,  in  which 
the  said  judgment  was  obtained.  Whereas  the  replication  discloses 
the  fact  that  the  said  judgment  was  not  obtained  for  the  use  of  the 
said  United  States,  but  for  the  use  and  benefit  of  the  said  L  and  J., 
VOL.  VI.  34 
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and,  therefore,  could  not  run  and  be  executed  in  txiy  other  State,  &c. 
4.  That  the  suit  is  prosecuted  in  the  name  of  the  United  States,  by 
an  attorney,  on  record,  other  than  the  district  attorney  of  the  United 
States  for  the  southern  district  of  New  York. 

A  joinder  in  demurrer  having  been  filed,  judgment  was  given  for 
the  defendant  in  the  court  below,  and  the  cause  brought  by  writ  of 
error  to  this  court 

On  the  part  of  the  plaintiff  in  error,  it  was  contended  that  the  judg* 
ment  ought  to  be  reversed — 

1.  Because  the  secretary  of  the  treasury  had  no  power  to  remit  the 
share  of  the  forfeiture  which  belonged  to  the  custom-house  officers. 

2.  Because  the  action  was  rightiy  brought  in  the  name 
[  *  251  ]  of  the  United  States,  by  an  attorney  of  *  the  court  below, 
specially  authorized  to  prosecute  the  suit,  by  an  order  of  one 
of  the  judges  of  that  court 

3.  Because  the  replication  is  not  a  departure  from  thedeclaia* 
tion,  proceeding  upon  a  different  cause  of  action  from  that  stated  in 
the  declaration. 

Wheaton  and  Webster^  for  the  plaintiff  in  error. 

Emmett  and  D.  B.  Ogden^  for  the  defendant 

[  *  281  ]  *  Thompson,  J.,  delivered  the  opinion  of  the  court,  and, 
after  stating  the  case,  proceeded  as  follows : — 

The  judgment  of  this  court  being  placed  upon  the  validity  of  the 
plea,  and  the  merits  of  the  defence  therein  set  up,  it  is  unnecessary 
particularly  to  notice  any  other  questions  that  have  been  discussed 
at  the  bar.  To  guard,  however,  against  an  inference,  not  intended 
by  the  court  to  be  admitted,  that  the  execution  in  this  case  was 
properly  issued  from  the  district  court  of  Maine,  to  the  marshal  of 
New  York,  it  is  proper  to  observe  that  this  must  depend  on  the  con« 
struction  to  be  given  to  the  act  of  congress  of  the  3d  of  March, 
1797,^  entitied,  "An  act  to  provide  more  effectually  for  the  setUement 
of  accounts  between  the  United  States  and  the  receivers  of  public 
money."  Independent  of  this  act,  it  has  not,  and  certainly  cannot  be 
pretended,  that  an  execution  from  the  district  court  of  Maine  could 
run  into  any  other  State.  The  6tb  section  of  that  act  declares, 
^  that  all  writs  of  execution  upon  any  judgments  obtained  for  the  use 
of  the  United  States,  in  any  of  the  courts  of  the  United  States,  in 
one  State,  may  run  and  be  executed  in  any  other  State,  but  shall  be 

issued  from  and  made  returnable  to,  the  court  where  the  judgment 

■      .  Ill  ■ 
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was  obtained.  The  pleadings  in  this  case  show  conclu- 
sively that,  although  the  •judgment  is  nominally  in  favor  of  [  *  282  ] 
the  Unitied  States,  yet  it  is  substantially  and  beneficially 
for  the  use  of  the  custom-house  officers  of  Portland ;  and  that  the 
execution  was  issued  solely  and  exclusively  for  their  benefit,  and 
not  for  the  use  of  the  United  States.  K  it  was  necessary  to  decide 
this  point,  it  might  be  difficult  to  maintain  that  this  case  came  within 
the  true  intent  and  meaning  of  the  act ;  but  as  the  decision  of  the 
cause  is  put  upon  a  point  more  extensive  in  its  practical  application, 
this  is  passed  by  without  the  expression  of  any  opinion  upon  it.  Nor 
is  it  deemed  necessary  to  notice  any  objections  taken  to  the  replica- 
tion. The  argument  has  been  confined  principally  to  the  plea,  as 
being  the  first  error  on  the  record. 

The  plaintiff  having  replied,  without  taking  any  exceptions  to  the 
plea,  he  cannot  now  avail  himself  of  any  defect  that  would  not  have 
been  fatal  on  a  general  demurrer. 

The  objections  to  the  plea  may  be  considered  under  the  following 
heads:  — 

1.  That  it  does  not  set  forth,  with  proper  averments,  the  facts 
and  circumstances  stated  in  the  petition  to  the  secretary  of  the  treas- 
ury, and  upon  which  the  remission  of  the  forfeiture  was  granted. 

2.  That  the  secretary  of  the  treasury  had  no  power  to  remit  after 
condemnation. 

The  first  objection  supposes  the  case  to  fall  within  the  rule  that, 
where  a  justification  is  set  up  under  a  special  or  limited  authority, 
every  thing  should  be  set  out  to  show  the  case  to  be  within 
•  the  jurisdiction  of  the  authority  whose  protection  is  claimed  [  *  283  } 
and  relied  upon. 

It  may  be  observed,  preliminarily,  that  this  objection,  coming  so 
late,  and  at  this  stage  of  the  cause,  is  not  entitied  to  much  indul- 
gence. If  well  founded,  and  it  had  been  made  at  an  earlier  day,  the 
plea  could  have  been  amended,  and  much  expense  and  litigation 
prevented.  Every  reasonable  intendment,  therefore,  in  favor  of  the 
plea,  ought  now  to  be  made. 

It  by  no  means  follows  that,  in  order  to  sustain  this  plea,  it  is 
necessary  to  show  that  it  would  have  been  held  good  on  general 
demurrer.  For  it  is  a  rule,  founded  in  good  sense,  and  supported  by 
the  settied  doctrines  of  pleading,  that  many  defects  are  waived  and 
cured  by  pleading  over,  that  might  have  been  fatal  on  demurrer. 

But  it  is  far  from  being  admitted  that  this  plea  would  not  have 
stood  the  test  of  a  general  demurrer.  The  defendant  was  a  minis- 
terial officer,  and  placed  in  a  situation  in  which  he  was  obliged  to 
judge  and  determine,  whether  to  obey  the  command  of  the  execu- 
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tion,  or  that  of  the  warrant  of  remission  from  the  secretaxy  of  the 
treasury.  The  latter  is  set  out  in  hcec  verba  in  1;he  plea,  and  upon 
its  face  refers  to  the  law  under  which  it  was  issued,  which  was  a 
public  act ;  and  in  which  warrant  the  secretary  of  the  treasury  sets 
forth  that  a  statement  of  facts,  with  the  petition  of  Andrew  Ogden, 
touching  the  forfeiture,  had  been  transmitted  to  him  by  the  district 
judge  of  the  district  of  Maine,  pursuant  to  the  statute  of 
[  •  284  ]  the  United  States,  entitled :  "  An  *  act  to  provide  for  miti- 
gating or  remitting  the  forfeitures,  penalties,  and  disabilities, 
accruing  in  certain  cases  therein  mentioned,"  ^  as  by  the  said  state- 
ment of  facts  and 'petitions  remaining  in  the  treasury  department  of 
the  United  States  may  fully  appear ;  and  that  he  having  maturely 
considered  said  statement  of  facts,  it  appeared  to  his  satisfaction 
that  the  said  forfeitures  were  incurred,  without  wilful  negligence  or 
any  intention  of  fraud,  and  thereupon  remitted  all  the  right,  claim, 
and  demand  of  the  United  States,  and  of  all  others  whomsoever, 
upon  certain  conditions  therein  specified.  This  warrant,  therefore, 
upon  its  face,  contained  every  thing  required  by  the  law,  and  which 
was  necessary  to  bring  the  case  within  the  cognizance  of  the  secre- 
tary of  the  treasury ;  and  to  require  any  thing  more  from  a  ministerial 
officer  for  his  justification,  would  be  imposing  upon  him  great  hard- 
ship. 

This  plea,  by  setting  out  the  warrant  at  large,  adopts  and  asserts 
all  the  facts  therein  set  forth,  and  must  be  taken  as  alleging  that  a 
statement  of  facts  had  been  made  by  the  proper  officer, -and  trans- 
mitted to  the  secretary  of  the  treasury,  and  is,  therefore,  an  averment 
of  that  fact.  It  is  not,  to  be  sure,  a  formal,  but  is  a  substantial, 
averment ;  which  is  nothing  more  than  a  positive  statement  of  facts, 
in  opposition  to  argument  or  inference. 

It  would  be  altogether  useless,  and  mere  surplusage,  to  set  forth 
such  statement  of  facts  in  the  plea ;  they  would  not  be  traversable. 
It  is  not  competent  for  any  other  tribunal,  collaterally,  to 
[  •  285  ]  call  in  question  the  competency  of  the  *  evidence,  or  its 
sufficiency,  to  procure  the  remission.  The  secretary  of  the 
treasury  is,  by  the  law,  made  the  exclusive  judge  of  these  facts,  and 
there  is  no  appeal  from  his  decision.  The  law  declares  that  on 
receiving  such  statement,  he  shall  have  power  to  mitigate,  or  remit, 
such  fine,  forfeiture,  or  penalty,  or  remove  such  disability,  or  any  part 
thereof,  if,  in  his  opinion,  the  same  shall  have  been  incurred  without 
wilful  negligence,  or  any  intention  of  fraud,  in  the  person  or  persons 
incurring  the  same.  The  facts  are  submitted  to  the  secretary,  for 
the  sole  purpose  of  enabling  him  to  form  an  opinion,  whether  there 
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was  wilful  negHgence,  or  intentional  frand,  in  the  transaction ;  and 
the  correctness  of  his  conclusion  therefrom  no  one  can  question.  It 
is  a  subject  submitted  to  his  sound  discretion.  It  would  be  a  singu- 
lar issue  to  present  to  a  jury  for  trial,  whether  the  facts  contained  in 
such  statement  were  sufficient  or  not  to  satisfy  the  secretary  of  the 
treasury,  that  there  was  no  wilful  negligence  or  intentional  £:and. 
If  the  plea,  by  setting  out  the  warrant  at  large,  contains,  as  I  have 
endeavored  to  show,  an  averment  that  a  statement  of  facts  had  been 
transmitted  to  the  secretary  by  the  proper  officer,  as  required  by  the 
law,  it  was  all  that  was  necessary.  This  gave  the  secretary  cogni- 
zance of  the  case,  and  which  was  sufficient  to  give  him  jurisdiction. 
But  what  effect  that  statement  of  facts  would,  or  ought  to  have, 
upon  his  opinion,  whether  the  forfeiture  was  incurred  without  wilful 
negligence,  or  any  intention  of  fraud,  is  a  matter  that  could  not  be 
inquired  into. 

But;,  should  any  doubt  remain  on  this  point,  it  *  is  removed  [  *  286  ] 
by  the  admissions  in  the  replication ;  which  begins  by  say- 
ing that,  although  true  it  is  that  the  said  William  H.  Crawford,  as 
such  secretary  of  the  treasury  of  the  United  States,  did  make  and 
issue  the  said  warrants  of  remission,  as  in  the  said  plea  of  the  said 
defendant  is  alleged,  yet,  &c.,  proceeding  to  set  out  facts  and  circum- 
stances, to  show  that  the  legal  effect  and  operation  of  such  remission 
cannot  take  away  the  moiety  of  the  custom-house  officers,  but  affirm- 
ing its  validity  as  to  the  moiety  of  the  United  States,  and  thereby 
admitting  the  authority  and  jurisdiction  of  the  secretary  of  the  treas- 
ury, and  placing  the  avoidance  of  the  operation  of  the  remission  on 
the  rights  of  the  custom-house  officers,  on  a  totally  distinct  ground- 
The  only  purpose  for  which  the  statement  of  facts  upon  which  the 
secretary  acted  could  be  required  to  be  set  out  in  the  plea,  would  be 
to  show  his  jurisdiction ;  and  if  the  replication  admits  this,  it  must 
certainly  work  a  cure  or  waiver  of  the  defect.  It  is  laid  down  by 
Chitty,  (Chitty  on  Plead*  647,)  and  for  which  he  cites  adjudged 
cases  which  support  him,  that,  as  a  defective  declaration  may  be 
aided  at  common  law  by  the  plea,  so  a  defective  plea  may  be  aided, 
in  some  cases,  by  the  replication.  As  if,  in  debt  on  bond,  to  make 
an  estate  to  A,  the  defendant  pleads  that  he  enfeoffed  another  to  the 
use  of  A,  (which  is  not  sufficient,  without  showing  that  A  was  a 
party,  or  had  the  deed,)  yet,  if  the  plaintiff  reply  that  he  did  not 
enfeoff,  this  aids  the  bar.  So,  if  the  defendant  plead  an 
award  without  sufficient  *  certainty,  and  the  plaintiff  makes  [  *  287  ] 
a  replication  which  imports  the  award  to  have  been  made, 
it  aids  the  uncertainty  of  the  bar.  And  this  rule  is  not  confined  to 
matters  of  form  merely,  but  extends  to  matters  of  substance.     Thoa, 

34* 


402         SUPREME   COURT  OF  TH]Q;  UNITED  STATES. 


United  States  v.  Morris.  \  10  W. 


in  an  action  of  trespass  for  taking  goods,  n^t  stating  them  to  be  the 
property  of  the  plaintiff;  this  defecst  will  be*«dded,  if  the  defendant, 
by  his  plea,  admits  the  plaintiff's  property.  So,  where  several  acts 
are  to  be  performed  by  the  plaintiff,  as  a  condition  precedent,  and  he 
does  not  aver  performance  of  all,  if  it  appear  by  the  plea  that  the 
act  omitted  to  be  stated  was  in  fact  performed,  the  defect  is  cured« 
6  Binn.  34 ;  Chitty,  402.  We  may  then  conclude  that  the  plea  is 
not,  in  the  present  stage  of  the  cause,  to  be  deemed  defective  on 
account  of  the  first  exception  tak^n  to  it. 

And  the  remaining  and  more  important  inquiry  is,  whether  the 
secretary  of  the  treasury  had  authority  to  remit  the  share  of  the 
forfeiture  claimed  by  the  custom-house  officers.  And  this  must 
depend  on  the  construction  to  be  given  to  the  act  under  which  the 
power  was  exercised.  The  authority  of  the  secretary  to  remit,  at 
any  time  before  condemnation  of  the  properly  seized,  is  not  denied 
on  the  part  of  the  plaintiff;  and  it  cannot  be  maintained  that  con- 
gress has  not  the  power  to  vest  in  this  officer  authority  to  remit  after 
condemnation ;  and  the  only  inquiry  would  seem  to  be,  whether  this 
has  been  done  by  the  act  referred  to.  The  present  case 
[  *  288  ]  ought  not,  perhaps,  to  be  considered  *  altogether  as  a  renus- 
sion  after  condemnation.  For  it  appears  by  the  warrant  of 
remission  that  the  statement  of  facts,  by  the  district  judge,  upon 
which  the  remission  is  founded,  bears  date  on  the  13th  of  June,  1814, 
and  the  condemnation  did  not  take  place  until  May,  1817;  and 
although  the  remission  was  not  actually  granted  until  January,  1819, 
yet,  as  the  facts  on  which  it  was  founded  were  judicially  ascertained 
three  years  before  the  condemnation,  there  would  be  some  plausibility 
in  maintaining  that  the  remission  should  relate  back  to  the  time 
when  the  application  was  made  to  the  secretary.  But  we  think  a 
broader  ground  may  be  taken,  and  that  the  authority  to  remit  is 
limited  only  by  the  payment  of  the  money  to  the  collector  for  distri- 
bution. 

It  may  safely  be  affirmed  that  the  question  now  presented  has 
never  received  any  judicial  decision  in  this  court.  Nor  has  any  case 
been  cited  at  the  bar,  or  recollected  by  the  court  to  have  been  decided 
here,  containing  any  principle  at  variance  with  the  construction  of 
the  act  now  adopted. 

In  the  case  of  Jones  v.  Shore's  Executors,  1  W.  462,  no  such 
question  was  involved.  The  United  States  there  asserted  no  claim. 
Nor  had  the  secretary  of  the  treasury  exercised  any  authority  under 
the  act  in  question.  The  money  was  in  court  for  distribution,  and 
the  sole  question  before  this  court  was,  whether  the  then  coUectoi 
and  surveyor  were  the  actual  incumbents  in  office,  or  the  represent- 
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atives  of  the  late  collector  and  surveyor,  in  right  of  their 
*  testator  and  intestate,  wote  entided  to  the  money ;  and  it  [  *389  J 
was  decided  in  favor  of  the  latter.  The  same  principle  gov- 
erned the  case  of  Vaii  Ness  t\  Bnel,  4  W.  74.  But  these  cases 
decide  no  more  than  that  the  right  of  the  custom-house  officers  to 
forfeitures,  in  renij  attaches  on  seizure,  and  to  personal  penalties  on 
suits  brought ;  and  in  each  case  this  right  is  ascertained  and  consnm-' 
mated  by  the  judgment,  as  between  such  officers  and  the  party  who 
has  incurred  the  forfeiture  or  penalty.  But  they  decide  nothing 
with  respect  to  the  right,  or  the  control  of  the  United  States,  over 
such  penalties  and  forfeitures.  The  rights  and  interests  of  these 
officers  must  necessarily  be  held  subordinate  to  the  authority  of  the 
United  States  over  the  subject.  And  that  such  is  the  light  in  which 
they  are  viewed,  is  evident  from  what  fell  from  the  court  in  the 
case  of  Gelston  v,  Hoyt,  3  W.  319.  It  is  there  said,  the  seizing 
officer  is  the  agent  of  the  government  from  the  moment  of  the 
seizure  up  to  the  termination  of  the  suit.  His  own  will  is  bound 
up  in  the  acts  of  the  government,  in  reference  to  the  suit.  By  the 
very  act  of  seizure,  he  agrees  to  become  a  party  to  the  suit  undei; 
the  government ;  for,  in  no  other  manner  can  he  show  an  authority 
to  make  the  seizure,  or  to  enforce  the  forfeiture.  If  the  government 
refuse  to  adopt  his  acts,  or  waive  the  forfeiture,  there  is  an  end  to 
his  claim ;  he  cannot  proceed  to  enforce  that  which  the  government 
repudiates. 

It  is  not  denied  but  that  the  custom-house  officers  have  an 
inchoate  interest  upon  the  seizure,  *  and  it  is  admitted  that  [  *  290 .] 
this  may  be  defeated  by  a  remission  at  any  time  before 
condemnation*  But  if  this  is  not  the  limitation  put  upon  the  au- 
thority to  remit,  by  the  act  giving  the  power,  it  is  difficult  to  discover 
any  solid  ground  upon  which  such  limitation  can  be  assumed.  If 
the  interest  of  the  custom-house  officers,  before  condemnation,  is  con- 
ditional, and  subject  to  the  power  of  remission,  the  judgment  of 
condemnation  can  have  no  other  effect  than  to  fix  and  determine 
that  interest  as  against  the  claimant.  Those  officers,  although  they 
may  be  considered  parties  in  interest,  are  not  parties  on  the  record ; 
and  it  cannot  with  propriety  be  said  they  have  a  vested  right,  in  the 
sense  in  which  the  law  considers  such  rights.  Their  interest  stiU 
continues  conditional,  and  the  condemnation  only  ascertains  and 
determines  the  fjact  on  which  the  right  is  consummated,  should  no 
remission  take  place.  This  is  evidently  the  scope  and  policy  of  the 
laws  on  this  subject  The  forfeiture  is  to  the  United  States,  and 
must  be  sued  for  in  the  name  of  the  United  States,  3  L.  U.  S.  22]« ' 


^  1  Stata.  at  JLaige,  695. 
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s.  89.  It  is  made  the  duty  of  the  coUe^r  to  prosecute,  and  he  ii 
authorized  to  receive  the  money,  and  on  feceipt  thereof  is  required 
to  distribute  the  same  according  to  law.  In  all  this,  however,  he 
act^  as  the  agent  of  the  government,  and  subject  to  the  authority  of 
the  secretary  of  the  treasury,  who  may  direct  the  prosecution  to 

cease.  And  the  act  creating  the  right  of  the  custom-house 
[  *  291  ]  officers  to  a  portion  of  the  forfeiture,  does  not  *  vest  any 

absolute  right  in  them  until  the  money  is  received,  s.  91.  It 
declares  that  all  fines,  penalties,  and  forfeitures,  recovered  by  virtue 
of  this  act  shall,  after  deducting  aU  proper  costs  and  charges,  be  paid, 
one  moiety  into  the  treasury,  and  the  other  moiety  divided  between 
the  collector,  naval  officer,  and  surveyor.  No  part  of  the  act  war- 
rants the  conclusion  that  the  right  of  these  officers  becomes  absolute 
by  the  condemnation.  But  on  the  contrary  the  plain  and  obvious 
interpretation  is,  that  the  right  does  not  become  fixed  until  the  receipt 
of  the  money  by  the  collector.  Unless,  therefore,  the  act  under  which 
the  remission  is  allowed,  2  L.  U.  S.  585,^  limits  the  authority  of  the 
secretary  of  the  treasury  to  the  time  of  condemnation,  the  custom- 
house  officers  have  no  right  to  question  the  remission.  That  the  act 
does  not  in  terms  so  Umit  the  power  is  very  certain ;  |ior  is  such  a 
construction  warranted  by  the  general  object  and  policy  of  the  law, 
which  is  intended  to  provide  equitable  relief  where  the  forfeiture  l^is 
been  incurred  without  wilful  negligence  or  intentional  fraud.  It  pre- 
supposes that  the  offence  has  been  committed,  and  the  forfeiture 
attached  according  to  the  letter  of  the  law,  and  affords  relief  for 
inadvertencies  and  unintentional  error.  And  why  should  such  relief 
be  foreclosed  by  the  condemnation  ?  The  law  was  made  for  tiie 
benefit  of  those  who  had  innocentiy  incurred  the  penalty,  and  not 
for  the  benefit  of  .the  custom-house  officers.     If  any  prosecution  has 

been  instituted,  the  secretary  has  authority  to  durect  it  to 
[  *  292  ]  cease  *  and  be  discontinued  upon  such  terms  or  conditions 

as  he  may  deem  reasonable  and  just.  This  enables  him  to  do 
ample  justice  to  the  custom-house  officers,  not  only  by  reimbursing 
all  costs  and  expenses  incurred,  but  rewarding  them  for  their  vigilance, 
and  encouraging  them  in  the  active  and  diligent  discharge  of  their 
duty  in  the  execution  of  the  revenue  laws.  But  to  consider  their 
right  to  a  moiety  of  the  forfeiture  as  absolute,  and  beyond  the  reach 
of  the  law,  after  condemnation,  would  be  subjecting  the  innocent  to 
great  and  inequitable  losses,  contrary  to  the  manifest  spirit  and  inten- 
tion of  the  law.  The  secretary  is  authorized  to  direct  the  prose- 
cution to  cease  and  be  discontinued.  This  undoubtedly  gives  him  a 
control  over  the  execution.     The  suit,  or  prosecution,  does  not  end 
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with  the  judgment,  but  embraces  the  execution,  and  it  has  so  been 
considered  by  this  court  at  tt^t  present  term.  And  that  such  is  the 
sense  in  which  the  term  prosecution  is  used  in  these  Istws,  is  evident 
fipom  the  89th  section  of  the  Collection  Act,i  where  the  collector  is 
required  to  cause  suits  to  be  commenced  and  prosecuted  to  effect. 
But  the  prosecution  would  be  to  very  little  effect  unless  it  extended 
to  and  included  the  execution.  The  provision  in  the  3d  section  of 
the  act  under  which  the  remission  is  allowed,  affords  a  very  strong 
inference  that  the  rights  of  the  custom-house  officers  are  conditional, 
and  subordinate  to  the  authority  to  remit.  It  declares  that  nothing 
herein  contained  shall  be  construed  to  affect  the  right  or 
claim  of  any  person  to  that  part  of  any  *  fine,  penalty,  or  [  *  293  ] 
forfeiture,  to  which  he  may  be  entitled  when  a  prosecution 
has  been  commenced,  or  information  has  been  given  before  the  pass- 
ing of  this  act,  or  any  other  act  relative  to  the  mitigation  or  remis- 
sion of  such  fines,  penalties,  or  forfeitures ;  thereby  clearly  showing 
that,  before  such  power  to  remit  was  given,  the  right  of  the  custom- 
house officers  attached  upon  the  commencement  of  the  prosecution 
and  could  not  be  devested ;  but  that  such  right  was  now  modified 
and  made  conditional  This  provision  is  contained  in  the  first  law, 
which  passed  in  the  year  1790,  2  L.  U.  S.  103,*  giving  authority  to 
the  secretary  of  the  treasury  to  remit  penalties  and  forfeitures.  This 
act  was  temporary,  but  continued  from  time  to  time  until  the  8th  of 
May,  1796,  when  it  expired,  and  was  not  revived  until  March,  1797, 
leaving  a  period  of  two  years,  when  the  power  to  remit  was  not 
vested  in  the  secretary  of  the  treasury,  and  to  which  period  the 
provision  in  the  3d  section  of  the  act  of  1797  probably  refers. 

The  powers  of  the  secretary  of  the  treasury  have  been  supposed 
analogous  to  those  of  the  commissioners  of  the  customs  in  England, 
under  the  statute  27  Geo.  III.  c  32,  s.  15.  But  it  is  very  obvious, 
on  reference  to  that  statute,  that  the  authority  of  the  commissioners 
to  remit  was  limited  to  the  condemnation.  These  powers  were  after- 
wards, by  statute  61  Geo.  IIL  c.  96,  extended,  but  still  limited  to  re- 
missions before  condemnation.  It  was  probably  not  deemed 
advisable  to  confer  more  enlarged  powers  *  upon  the  com-  [  *  294  J 
missioners  of  customs,  but  that  a  power  somewhere  to  remit 
after  judgment  of  condemnation  was  proper  and  necessary;  and, 
accordingly,  by  statute  64  Greo.  IIL  c.  171,  this  power  is  transferred 
to  the  commissioners  of  the  treasury.  The  two  former  acts  are 
recited,  and  the  recital  then  proceeds  thus :  "  Whereas  it  is  expe- 
dient that  the  provisions  of  the  said  acts  should  be  further  extended, 
and  that  the  commissioners  of  his  Majesty's  treasury  should  be 

^  1  Stats,  at  r^rge,  122. 
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empowered  to  restore,  remit,  or  mitigate  any  forfeiture  or  penalty 
incurred  under  any  laws  relating  tcrvthe  revenue,  or  customs,  or 
excise,  or  navfgation,  or  trade,  either  ben>re  or  after  the  same  shall 
have  been  adjudged  in  any  court  of  law,^or  by  or  before  any  com- 
^  missioner  of  excise,  or  justice  of  the  peace;"  and  it  is  then  enacted 

^  that  the  commissioners  of  the  treasury  may  order  any  goods  seized 

1  as  forfeited  to  be  restored,  on  the  terms  and  conditions  mentioned  in 

the  order,  and  may  mitigate  or  remit  any  penalty  or  forfeiture  which 
shall  have  been  incurred  under  the  revenue  laws,  and  upon  such 
terms  and  conditions,  as  to  costs  or  otherwise,  as  under  the  circum- 
stances of  the  case  shall  appear  reasonable.  The  enacting  clause  in 
this  statute  is  general,  like  our  act.  It  does  not  in  terms  give  the 
power  to  the  commissioners  of  the  treasury  to  remit  after  condemna- 
tion, and  yet  there  can  be  no  doubt  the  power  extends  to  such  cases ; 
and  if  this  be  so,  what  becomes  of  the  rights  of  informers,  which 
have  been  supposed  to  become,  by  the  judgment  of  con- 
[  *  295  ]  demnation,  *  so  vested  as  not  to  be  devested  even  by  a 
pardon  ? 
The  powers  given  by  this  statute  to  the  commissioners  of  the 
treasury,  are  very  analogous  to  those  given  by  our  act  to  the  secre- 
tary of  the  treasury,  and  the  phraseology  employed  to  confer  such 
powers  is  nearly  the  same  in  both.  Neither  the  one  nor  the  other,  in 
terms,  extends  the  power  to  remission  after  condemnation  ;  and 
there  can  be  no  reason  why  the  same  construction  should  not  be 
given  to  both.  No  vested  rights  of  informers,  or  custom-house 
officers,  are  violated  in  either  case.  These  rights  are  conditional, 
and  subordinate  to  the  power  of  remission,  and  to  be  provided  for  in 
the  terms  and  conditions  upon  which  the  remission  is  granted. 

The  practical  construction  given  at  the  treasury  department  to  our 
act,  has  not  been  particularly  inquired  into.  It  is  understood,  how- 
ever, that,  until  within  a  few  years,  remissions  were  granted  as  well 
after  as  before  condemnation,  but  that  latterly  this  power  is  not  exer- 
cised after  condemnation ;  nor  will  the  remission  be  granted  before 
condemnation,  unless  the  petitioner  will  admit  the  forfeiture  has  been 
incurred.  This  practice  is  probably  founded  on  the  impression  that 
the  equitable  powers  of  the  secretary  ought  not  to  be  interposed, 
until  the  legal  guilt  of  the  petitioner  is  ascertained.  But  the  rights 
of  the  custom-house  officers  would  seem  to  be  as  much  affected 
under  such  a  practice  as  to  remit  after  condemnation.  Those  rights 
are  said  to  be  inchoate  by  the  seizure,  and  to  be  consum- 
[  •296  ]  mated  •by  the  condemnation.  The  confession  of  the  for- 
feiture before  condemnation,  remaining  on  the  record  of  the 
treasury  department,  although  not  a  judicial  condemnation,  might 
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well  be  said  to  consummate  the  rights  of  the  custom-house  officers, 
if  they  are  to  be  considered  as  becoming  absolute  when  the  forfeiture 
is  ascertained.  The  condemnation  does  no  more  than  to  determine 
that  question,  so  far  as  respects  the  rights  of  those  officers ;  for  the 
condemnation  is  not  to  them,  but  to  the  United  States  ;  they  are  no 
parties  to  the  judgment ;  and  their  rights  must  depend  upon,  and  be 
governed  and  controlled  by,  the  acts  of  congress,  which  create  and 
regulate  such  rights ;  and  by  these  acts,  those  rights,  in  the  opinion 
of  the  court,  do  not  become  fixed  and  absolute  by  the  condemnation, 
but  are  subject  to  the  power  of  remission  by  the  secretary  of  the 
treasury,  until  the  money  arising  from  the  forfeiture  is  received  by 
the  collector  for  distribution.  The  warrant  of  remission,  therefore, 
in  this  case,  when  served  upon  the  marshal,  operated  as  a  superse-. 
deas  to  the  execution,  and  justified  a  discharge  and  restoration  of 
the  property  levied  upon,  and  exonerates  him  firom  all  claim  to 
damages,  by  the  custom-house  officers. 

Johnson,  J.  I  entirely  concur  with  my  brethren  in  the  opinion 
that  the  power  of  the  secretary  to  remit  extends  as  well  to  cases 
after  as  before  judgment  rendered.  The  question  is  one  which  I 
have  had  to  consider  repeatedly  in  my  circuit,  and  which  I 
so  decided  more  than  *  twelve  years  ago.  The  reasons  on  [  *  297  ] 
which  I  then  founded,  and  still  adhere  to  this  opinion,  were 
briefly  these:  — 

I  consider  the  contrary  doctrine  as  neither  consistent  with  the 
words  nor  the  spirit  of  the  act  of  1797.  The  unavoidable  conse- 
quence of  it  would  be  that  the  suitor  for  grace  is  shut  out  of  every 
legal  defence  ;  and  it  would  be  difficult  to  assign  a  reason  why  jus- 
tice should  be  refused  by  the  hand  that  tenders  mercy.  Many  de- 
fences are  not  only  consistent  with  the  claim  for  remission,  but 
furnish  in  themselves  the  best  ground  for  extending  the  benefit  of 
the  act  to  the  party  defendant.  He  who  supposes  his  case  not  to 
come  within  the  construction  of  a  law,  or  that  the  law  is  repealed, 
expired,  or  unconstitutional,  cannot  be  visited  with  moral  ofience, 
either  in  the  act  charged  or  the  defence  of  it.  Yet,  how  is  the  ques- 
tion of  right  ever  to  be  decided,  unless  he  is  permitted  to  try  the 
question  before  a  court  of  law  ?  In  such  a  case,  pertinacious  ad- 
herence to  his  offence  cannot  be  imputed  to  him,  since  resisting  the 
suit  on  the  one  hand,  while  he  sues  for  remission  on  the  other, 
amount  to  no  more  than  this,  that  he  denies  having  violated  the 
law;  but  if  the  court  thinks  otherwise,  he  then  petitions  for  grace, 
on  the  ground  of  unaffected  mistake ;  a  point  on  which,  of  course, 
he  must  satisfy  the  secretary,  before  he  can  obtain  a  remission. 


I 

« 


i08        SUPREME    COURT    OF   THE    UNITED    STATES. 


United  Sutea^v.  Morris.    10  W. 


K  the  question  be  tested  by  the  fetter  of  the  law,  it  will  be  found, 
I  think^  to  lead  to  the  ssinie  conclusion.  The  words  are, 
[  •  298  ]  "  whenever  any  *  person,  whix.  shall  have  incurred  any  fine, 
penalty,  forfeiture,  or  disability,  br  shall  have  been  interested 
in  any  vessel,  goods,  wares,  or  merchandise,  which  shall  have  been 
subject  to  any  seizure,  forfeiture,  or  disability^^by  force  of  any  present 
or  future  law  of  the  United  States,  for  laying  or  collecting  any 
duties  or  taxes,  or  by  force  of  any  present  or  future  act  concern- 
ing the  registering  and  recording  of  ships  or  vessels,  &c.,  shall  prefer 
his  petition  to  the  judge  of  the  district  in  which  such  fine,  penalty, 
forfeiture,  or  disability  shall  have  accrued,  truly  and  particularly  set- 
ting forth,"  &c.,  then,  &c.,  the  power  of  remission  may  be  exer- 
cised by  the  secretary,  and  the  prosecution,  if  any,  ordered  to  be 
stayed. 

On  perusing  this  act,  it  must  be  conceded  that  the  terms  are  suffi- 
ciently general  to  extend  the  powers  of  the  secretary,  without  limit, 
to  the  cases  of  fine,  forfeiture,  or  disability,  occurring  under  the 
several  laws  specified.  The  limitation,  therefore,  must  be  sought 
for  either  in  some  principle  of  construction,  or  in  some  principle 
aliunde^  which  is  competent  to  impose  such  limitation. 

But  with  a  view  to  construction,  there  will  be  found  several  con- 
siderations calculated  to  extend  the  power  granted  to  cases  wherein 
judgments,  have  been  obtained,  rather  than  to  restrain  it  to  any  pre- 
existing state  of  things.  K  the  question  be  tested  by  the  technical 
signification  of  the  terms,  in  strictness  the  power  would  be  confined 
to  cases  in  which  judgment  had  been  obtained,  rather  than 
[  •  299  ]  to  those  of  a  contrary  description.  *  Fines,  penalties,  and 
disabilities  are  not  incurred,  and  do  not  accrue,  in  the  tech- 
nical sense  of  the  terms,  until  judgment  With  regard  to  disabil- 
ities, particularly,  (and  there  is  no  discrimination  made  between  the 
cases,)  I  would  notice  that  disqualification  to  hold  any  office  under 
fche  United  States  which  is  imposed  upon  a  smuggler,  for  seven  years. 
Who  can  question  that  it  must  be  counted  from  the  day  of  judg- 
ment, and  not  from  the  day  of  the  oifence  or  information  ?  Or  who 
can  suppose  that  it  could  be  made  a  plea  to  the  authority  of  a  pub- 
lic officer  at  any  time  before  conviction  ? 

But  with  regard  to  fines  and  forfeitures  also,  there  are  various 
provisions  of  the  United  States  laws  which  look  positively  to  a  trial, 
as  necessary  to  determining  whether  such  fines  and  forfeitures  have 
been  incurred.  I  would  notice  particularly  the  29th  section  of  the 
Collection  Law  of  1799,  under  which,  incurring  the  penalty  for  the 
offence  there  stated,  is  made  to  depend  upon  the  master's  not  being 
able  to  satisfy  the  court,  by  his  own  oath  or  other  sufficient  testi- 
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mony,  of  certain  facts,  which,  in  the  given  case,  prevent  his  incurring 
the  fine. 

So,  also,  of  the  67th  section  of/  the  same  law,  in  which  a  forfeiture 
is  made  to  accrue  upon  a  states  of  facts  which  positively  requires  the 

.  intervention  of  a  court  of  jus;l;lce,  and  which,  of  consequence,  cannot 
be  said  to  have  been  incurred  or  accrued  until  judgment. 

But  other  considerations  present  themselves  upon  this  law, 
which  lead  to  the  same  conclu^on.  *  The  words  are,  <<  shall  [  *  300  ] 
prefer  his  petition  to  the  judge  ^f  the  district  in  which  such 
fine,  penalty,  forfeiture,  or  disability  shall  have  accrued."  That  this 
word  accrued  meant  something  more  than  the  term  incurred,  used  in 
i3\e  previous  part  of  the  section,  is  obvious  from  this  consideration, 
that  an  ofience  might  be  committed  in  one  district,  and  the  ofiendei 
prosecuted  in  another ;  but  it  never  was  imagined  that  the  suit  for 
remission  could  be  going  on  in  the  district  where  the  penalty  was 
incurred,  in  one  sense  of  the  term,  and  the  prosecution  in  another. 
The  term  accrued,  therefoite,  has  been  universally  held  to  be  here 
used  with  relation  to  the  seizure,  information,  or  suit  for  the  penalty ; 
and  so  far  from  its  being  held  to  have  any  effect  in  confining  the 
time  of  prosecuting  this  claim  for  remission  to  the  interval  between 
information  and  judgment,  that,  practically,  we  know,  in  some  of 
the  most  commercial  districts,  the  construction  adopted  was  that  the 
penalty  did  not  accrue  until  conviction ;  and  hence  suffering  a  decree 
or  judgment  to  pass,  was  considered  as  essential  to  making  up  the 
case  in  which  the  suit  for  remission  might  be  preferred.  And  there 
was  some  reason  for  this  practice,  since  the  necessary  meaning  of 
the  term,  as  distinguished  firom  the  word  incurred,  shows  that  theret 
could  hardly  ever  occur  a  case  in  which  the  suit  for  remission  was 
not  preceded  by  the  suit  for  the  penalty.     But,  if  the  defendant  was 

'  compelled  to  confess  that  he  had  violated  the  law,  and  so  the  act 
requires,  what  reason  could  exist  why  judgment  should  not 
forthwith  •  pass  against  him  ?  And  if,  under  such  circum,  [  •  301  ] 
stances,  the  judgment  was  a  bar  to  the  remission,  the  boon 
held  out  to  him  was  all  a  fallacy ;  nay,  more,  it  was  a  lure  to  en- 
snare him ;  for  the  law  imposes  no  obligation  on  the  judge  to  stay 
proceedings ;  and  whether  he  would  or  not,  rested  with  him,  or  with 
the  district  attorney,  until  the  secretary  should  have  time  to  act  upon 
the  application  for  remission. 

The  replication,  however,  exhibits  the  true  ground  on  which  the 
real  plaintiff  in  this  suit  is  compelled  to  rest  his  case :  which  isi 
that,  by  virtue  of  the  judgment,  certain  rights  were  vested  in  him, 
over  which  the  remitting  power  of  the  secretary  does  not  extend.  In 
making  up  this  replication,  the  party  ought  to  have  felt  the  real 
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difficulties  of  his  case.  It  is  geaerally  trae  that  the  rules  of  pleading 
furnish  the  best  test  of  a  right  of  action.  The  effect  in  this  case 
was  to  introduce  a  new  personage  into  the  cause ;  and  if  I  were 
disposed  to  get  rid  of  the  question,  on  a  technical  ground,  I  should 
find  no  difficulty  in  coming  to  th^  ^  conclusion  that  there  is  a 
departure  in  this  plea,  and  he  has  abated  his  writ.  How,  in  fact, 
the  name  of  the  United  States  comes^at  all  to  be  used  in  this  cause, 
is  to  me  a  mystery.  The  very  poliJy  of  the  law  in  this  part  of  its 
revenue  system  is  avoided  by  it,  .4.nd  would  be  frustrated,  if  the 
practice  could  be  countenanced.  That  the  name  of  the  United 
States  should  be  used  against  its  will,  and  an  attorney  for  the  United 

States  nominated  by  a  judge,  to  act  where  the  attorney  of 
[  *  303  ]  the  United  *  States  refuses  to  act,  and  that  without  any 

authority  by  statute,  I  acknowledge  has  excited  my  surprise. 
The  principles  asserted  are  that  an  absolute  interest  is  vested  by 
law  in  the  collector ;  that  the  United  States  are  the  trustees  to  their 
use ;  that  the  act  of  the  trustee  shall  not  defeat  the  interests  of  the 
cestui  que  use^  and  that  he  shall  have  the  use  of  the  trustee's  name  to 
vindicate  his  rights,  and  that  too  in  an  action  for  damages. 

The  whole  of  this  thing  appears  to  me  to  be  wrong.  If  the  right 
was  an  absolute,  substantive,  individual  right,  why  was  not  the  suit 
brought  in  the  name  of  the  collector?  If  his  interest  is  only  an 
equitable  interest,  by  what  known  rules  of  pleading  can  he  avail 
himself  of  his  mere  equitable  interest  in  a  suit  at  law  ?  or  rather,  can 
he  make  his  appearance  as  party  in  the  suit  instituted  by  his  trus- 
tee ?  and  that  too  a  suit  for  damages  ?  It  all  results  in  a  strong 
attempt  to  modify  the  operation  of  our  laws,  and  to  regulate  the 
rights  and  powers  of  our  officers,  by  some  fancied  analog  with  the 
British  laws  of  trade,  and  British  revenue  officers. 

Our  system  is  a  peculiar  system ;  and  nothing  is  clearer  to  my 
mind,  than  that,  in  many  particulars,  it  is  constructed  with  a  view  to 
avoid  that  very  analogy  which  is  here  set  up,  and  those  consequences 
and  embarrassments  which  might  grow  out  of  it.  In  the  instance 
before  us,  relief  was  to  be  provided  for  a  case  of  misfortune  and  of 

innocence,  and  nothing  could  have  been  more  absurd  than 
[  *303  ]  to  suffer  the  vested  rights  of  informers  *and  seizing  officers 

to  embarrass  the  government  in  its  benevolent  and  just  views 
towards  the  objects  of  this  law.  Mercy  and  justice  could  only  have 
been  administed  by  halves,  if  collectors  could  have  hurried  causes  to 
judgment,  and  then  clung  to  the  one  half  of  the  forfeiture,  in  con- 
tempt of  the  cries  of  distress  or  the  mandates  of  the  secretary. 
Hence,  according  to  our  system,  all  the  suits  to  be  instituted  under 
the  laws  over  which  the  secretary's  power  extends,  are  commenced 
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in  the  name  of  the  United  States.  No  other  party  is  permitted  to 
sue ;  they  are  all  made  national  prosecutions ;  all  the  legal  actors  are 
those  who  are  hound  in  obedience  to  the  government  that  prosecutes. 
Nothing  is  more  untenable  thazt  the  idea  that,  at  any  one  stage  of 
the  prosecution,  the  government  assumes  the  character  of  a  trustee ; 
an  idea  so  abhorrent  to  the  principles  of  the  common  law,  that  to 
make  the  king  a  trustee  was  to  make  him  absolute  proprietor.  Nor 
is  it  until*the  character  of  prosecutor  for  offences  against  itself  is  put 
off,  that  the  law  raises  a  state  of  things  in  which  the  relation  of 
trustee  and  cestui  que  use  actually  can  arise.  This  is  when  the 
money  is  paid  into  the  hands  of  the  pollector.  To  him  the  law 
directs  that  it  shall  be  paid,  in  order  that  it  may  be  distributed. 
What  right,  I  would  ask,  would  any  one  of  the  distributees  here 
have  to  move  the  court  that  the  money  be  paid  to  him,  and  not  to  the 
collector  ?  There  are  cases  in  which  other  persons  than  a  collector 
may  be  entitled  in  the  capacity  of  informers,  and  it  may 
then  be  necessary  for  the  *  court  to  decide  on  individual  [  *  304  ] 
rights.  But  in  no  case  that  I  am  aware  of,  arising  under 
the  collection  law,  can  the  court  be  called  upon  to  pay  the  money  in 
any  other  way  than  to  the  collector,  to  be  by  him  distributed ;  and  this 
distribution  I  consider  as  a  mere  boon  from  the  government,  which 
they  may  justly,  and  do  practically,  reserve  a  sovereign  control  over, 
until  so  paid  under  their  laws.  The  gift  is  &om  them,  of  a  thing 
perfected  to  them,  and  they  may  modify  and  withdraw  that  gift  ad 
libitum.  When  once  paid  away,  according  to  legislative  will,  their 
control  is  at  an  end,  and  the  right  then,  and  not  till  then,  bet^omes 
vested  and  absolute,  as  between  them  and  their  officers,  whom,  to 
the  last,  the  law  regards  as  absolute  donees.  That  such  is  the  view 
of  the  legislature,  and  that,  in  the  exercise  of  that  discretion,  they 
still  meant  to  be  reasonable  and  just,  and  not  to  exercise  an  ex  pos 
facto  power  in  such  case,  is  all  conclusively  proved  in  the  3d  sectioi 
of  this  act,  as  has  been  very  justiy  insisted  on  in  argument.  During 
two  years,  this  power  of  the  secretary  had  remained  suspended,  smd 
with  regard  to  rights  accruing  during  that  time,  the  legislature  de- 
clares that  as  the  modification  imposed  upon  the  grant  to  the 
informer,  or  seizing  officer,  by  virtue  of  that  dispensing  power,  did 
not  then  exist,  their  proportions  should  not  afterwards  be  subjected 
to  it,  but  the  court  may  assess  their  proportions  in  a  summary  man- 
ner. There  cannot  be  a  more  explicit  declaration  of  legislative 
understanding  than  this  clause  presents,  inasmuch  as  it 
makes  no  discrimination  *  between  the  cases  of  judgment  [  *  305  ] 
and  other  cases,  but  considers  the  right  accruing  to  them 
the  same  before  judgment  as  it  is  after. 
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There  is  one  peculiarity  in  ihh  case,  which  in  my  opinion  precludes 
the  possibility  of  recovery,  inde][>endently  of  the  general  principle ; 
which  is,  that  this  action  is  brougot  against  the  marshal  for  not  exe- 
cuting process  issuing  from  another  State.  It  certainly  presents  a 
dilemma  from  which  I  think  it  impossible  for  the  party  plaintiff  to 
^escape.  The  right  to  issue  such  procesii  originates  in  the  6th  section 
of  the  <<  act  more  effectually  to  provid.e  for  the  settlement  of  accounts 
between  the  United  States  and  receivers  of  public  mone^,"  by  the 
words  of  which  the  power  is  explicitly  confined  to  the  case  of  execa* 
tions  on  judgments  obtained  for  the  use  of  the  United  States. 

The  real  plaintiff  here,  thqn,  is  reduced  to  this  alternative :  either 
the  judgment  was  for  his  use  or  it  was  not.  If  not  for  his  use,  then  he 
cannot  bd  damnified  by  the  defendant  in  refusing  to  execute  it.  But 
if  for  his  use,  it  cannot  be  for  the  use  of  the  United  States,  and  then 
the  execution  issued  wrongfully,  and  was  rightfully  disobeyed.  If  it 
be  replied  that  the  judgment,  in  the  first  place,  was  obtained  for  the 
use  of  the  United  States,  it  only  brings  us  back  to  what  I  before 
observed,  that,  so  entirely  is  this  true,  as  to  raise  no  vested  right  in 
any  one  on  the  solitary  ground  of  an  eventual  contingent  interest. 

%  JttdfftnefU  affirmed^ 

6  P.  404;  8  H.  584;  16  H.  869;  7  Wal.  166,  464. 


The  Dos  Hbrmanos.     Shields,  Claimant 

* 

10  W.  306. 

Ill  captures  yurefteZ/i  are  made  for  the  goyemment,  and  a  non-commissioned  captor  can  only 

roceiye  a  compensation  in  the  natare  of  salvage. 
ir  the  coart  allowing  the  appeal  accept  the  security  to  prosecute,  &c.,  after  the  expiration  of 

the,  time  allowed  by  law  for  an  appeal,  it  has  relation  hack  to  the  time  of  the  allowance 

of  the  appeal. 

Appeal  from  the  district  court  of  the  United  States  for  Louisiana* 
This  was  the  same  case  reported  11   W.  76,  where  the  decree 
of  the  court  below,  condemning  the   cargo   as  enemy's   property, 
was  affirmed  by  this  court,  reserving  the  question  as  to  the  distribu- 
tion of  the  prize  proceeds.     The  original  capture  was  made  by  Mr. 
Shields,  a  purser  of  the  navy,  in  the  year  1814,  in  a  barge  armed  and 
fitted  out  to  cruise,  but  not  regularly  attached  to  the  navy.     The 
cause  was  remanded  to  the  court  below  for  further  proceedings,  and 
that  court  decreed  the  proceeds  to  be  equally  distributed 
[  •  307  ]  between  the  United  States  and  the  captor,  •  without  de- 
ducting the  captor's  expenses.     From  this  decree  the  captoi 
appealed  to  this  court. 
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C  J^  Lfgersoll^  for  the  appellants* 
The  Attorney' General^  contra. 

*  Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  that,  [  *  310  ] 
whatever  might  have  been  the  ancient  doctrine  in  England 
in  respect  to  captures  in  war,  it  h  now  clearly  established  in  that 
kingdom,  that  all  captures  jure  betli^oxe  made  for  the  govemment| 
and  that  no  title  of  prize  can  be  acquired  but  by  the  public  acts  of 
the  government  conferring  rights  on  the  captors.  If  the  original  law 
of  England  authorized  an  individual  to  acquire  to  his  own  use  the 
property  of  an  individual,  without  any  express  authority  from  the 
public,  that  law  was  changed  long  before  the  settlement  of  this 
country.  It  never  was  the  law  of  this  country.  Before  the  Revolu- 
tion, all  captures  from  the  enemy  accrued  to  the  government,  to  be 
distributed  according  to  law ;  and  the  Revolution  could  not  strip  the 
government  of  this  exclusive  prerogative  and  vest  it  in  individuals. 
It  is,  then,  the  settled  law  of  the  United  States,  that  all  captures 
made  by  non-commissioned  captors,  are  made  for  the  government ; 
and  since  the  provisions  in  the  Prize  Acts,^  as  to  the  distribution  of 
prize  proceeds,  are  coniSjied  to  public  and  private  armed  vessels, 
cruising  under  a  regular  commission,  the  only  claim  which  can  be 
sustained  by  the  captors,  in  cases  like  the  present,  must  be  in  the 
nature  of  salvage  for  bringing  in  and  preserving  the  property. 

In  the  present  case,  the  district  court  have  awarded  one  half  of  the 
prize  proceeds,  or  salvage,  to  the  captors.  It  was  an  exercise  of 
sound  discretion ;  and  this  court  would,  with  extreme  reluc- 
tance, interfere  with  that  discretion,  unless  *in  a  very  clear  [  *  311  ] 
case  of  mistake.  We  perceive  no  such  mistake  in  this  case, 
and  are  well  satisfied  with  the  amount  of  the  salvage  as  decreed  by 
the  district  court. 

As  to  the  question  which  has  been  made,  whether  the  appeal  was 
in  due  time,  it  appears  that  the  appeal  was  prayed  for  within  five 
years,  and  was  actually  allowed  by  the  court  within  that  period.  It 
is  true  that  the  security  required  by  law  was  not  given  until  after  the 
lapse  of  the  five  years;  and,  under  such  circumstances,  the  court 
might  have  disallowed  the  appeal,  and  refused  the  security.  But  as 
the  court  accepted  it,  it  must  be  considered  as  a  sufficient  compliance 
with  the  order  of  the  court,  and  that  it  had  relation  back  to  the  time 
of  the  allowance  of  the  appeal.  The  mode  of  taking  the  security, 
and  the  time  for  perfecting  it,  are  matters  of  discretion,  to  be  rega« 

1  8  State,  at  Large,  45,  759. 
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lated  by  the  court  granting  the  appeal ;  and  when  its  order  is  complied 
with,  the  whole  has  relation  back  to  the  time  when  the  appeal  was 
prayed.  We  must  presume  the  security  was  given,  in  this  case, 
According  to  the  rule  prescrit>ed  by  the  district  court,  and  the  appeal 
was,  therefore,  in  time.  Decree  affirmed^  with  costs. 

16  H.  144;  18  H.  680;  28  H.  1;  6  Wal.  101;  7  Wal.  162, 806. 


The  Josefa  Segunda.  ^  Roberts  and  others,  Claimants. 

10  W.  312. 

Thoagh  a  superior  physical  force  is  not  necessary  to  make  a  seizure,  the  party  in  possession 
mast  have  submitted  to  the  control  of  the  seising  officer,  otherwise  the  seizure  is  not  made. 

[fa  seizure  be  voluntarily  abandoned  it  becomes  a  nullity ;  it  must  be  followed  up  by  appro- 
priate proceedings  to  be  effectual  to  confer  rights  to  the  property. 

The  act  of  March  2, 1807,  s.  7,  (2  Stats,  at  Large,  428,)  docs  not  confer  upon  the  seizing 
officer  a  right  to  participate  in  the  proceeds  of  yessels  or  cargoes  seized  for  being  engaged 
in  the  slave>trade. 

Under  the  act  of  Louisiana,  of  March  13, 1818,  only  the  commanding  officer  of  a  naval  or 
revenue  force  is  thus  entitled. 

Appeal  from  the  circoit  cotirt  of  the  United  States  for  Louisiana. 
This  is  the  same  case  which  was  reported  6  W.  338.  It 
[  *  313  ]  *  was  a  proceeding  against  the  vessel,  and  the  negroes  taJken 
on  board  of  her,  under  the  Slave-Trade  Act  of  the  3d  of 
March,  1807,  in  which  the  vessel  was  condemned  in  the  court  below, 
and  that  decree  was  affirmed  on  appeal,  by  this  court  After  the 
condemnation  of  the  vessel  in  the  district  court,  and  before  the  appeal 
to  this  court,  the  negroes  found  on  board  of  her  were  (under  the  4th 
section  of  the  act  of  congress,  and  under  an  act  of  the  State  of 
Louisiana,  passed  on  the  13th  of  March,  1818,  in  pursuance  of  the 
act  of  congress)  delivered  by  the  collector  of  the  customs  for  the  port 
of  New  Orleans,  to  the  sheriff  of  the  parish  of  New  Orleans,  for  sale 
according  to  law.  A  cross  Ubel  was  afterwards  £Ued  by  the  alleged 
original  Spanish  owners,  claiming  restitution  of  the  negroes,  which 
was  dismissed,  and  on  appeal  the  decree  affirmed  by  this  court  By 
consent  of  all  the  parties  in  interest,  the  negroes  were  sold  by  the 
sheriff,  and  the  proceeds  lodged  in  the  Bank  of  the  United  States, 
subject  to  the  order  of  the  court  below.  After  the  cause  had  been 
remanded  to  the  district  court,  a  question  arose  in  that  court  respect- 
ing the  manner  in  which  these  proceeds,  as  well  as  those  of  the 
vessel  and  effects,  were  to  be  distributed,  and  the  parties  respectively 
entitled  to  them.  Mr.  Roberts,  an  inspector  of  the  revenue,  claimed 
a  moiety  of  the  proceeds,  as  the  original  seizor  or  captor ;  Messrs. 
Gardner,  Meade,  and  Humphrey,  respectively,  made  similar 
[  *  314  ]  claims,  under  subsequent  *  military  seizures  alleged  to  be 
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made  by  them ;  and  Mr.  Chew,  the  collector  of  the  port  of  New 
Orleans,  conjointly  with  the  naval  officer  and  surveyor  of  the  port 
filed  a  like  claim,  as  the  true  and  actual  captors  and  seizors,  who 
made  the  last  and  only  effectual  seizure,  and  prosecuted  the  same  to 
a  final  sentence  of  condemnation.  , 

•It  appeared  by  the  evidence  that   Roberts,  being  em-  [*316] 
ployed  as  an  inspector  in  a  revenue  boat  at  the  Balize, 
near  the  mouth  of  the  Mississippi,  *  on  tii^  18th  of  April,  [  *  316  ] 
1818,  boarded  the  vessel,  and  declared  that  he  had  seized 
her.     He  soon  afterwards  went  on  shore,  and  put  a  person 'On  board 
to  take  charge  of  the  vessel,  which  remained  at  anchor  opposite  the 
block-housie,  until  the  21st  of  April,  when  Lieutenant  Meade,  with 
six  soldiers  in  a  boat,  went  from  Fort  St  Philip,  in  company  with  a 
custom-house  boat,  and  Mr.  Gardner,  an  officer  of  the  customs,  on 
board,  took  possession  of  the  vessel,  and  brought  her  up  under  the 
guns  of  the  fort     It  appeared  that  Roberts   afterwards   canae  on 
board  the  vessel,  but  did  not  remain  on  board  until  her  arrival  at 
the  city  of  New  Orleans,  he  having  left  her  in  order  to  board  another 
vessel  in  the  river.     On  the  21st  of  April,  Mr.  Chew,  the  collector  at 
New  Orleans,  acting  on   independent   information  which  he  had 
received,  sent  an   armed  revenue  boat,  with   an  inspector  of  the 
customs,  down  the  river,  with  instructions  to  seize  the  vessel. 
On  arriving  at  *  Fort  St  Philip,  they  found  the  vessel  at  [  *  317  ] 
anchor  opposite  the  fort,  with  a  sergeant's  guard  on  board, 
which  had  been  placed  there  by  Major  Humphrey,  the  commanding 
officer  at  the  fort     The  inspector  received  from  that  officer  the  ship's 
papers,  and  took  possession  of  the  vessel  and  negroes,  the  guard 
having  been  withdrawn,  and  brought  them  up  to  the  city  of  New 
Orleans.    Proceedings  were  commenced  against  the  property,  at  the 
instance  of  Mr.  Chew,  and  the  other  officers  of  the  customs,  and 
though  his  name  was  not  inserted  in  the  libel,  the  prosecution  was 
conducted  by  him  until  its  final  determination,  and  the  other  parties 
claiming  as  captors  or  seizors  did  not  intervene  until  after  the  decree 
of  this  court  on  the  appeal  in  the  original  cause. 

The  court  below  pronounced  a  decree,  dismissing  the  claims  of 
Messrs.  Roberts,  Humphrey,  Meade,  and  Gardner,  and  allowing 
that  of  the  collector  and  other  officers  of  the  customs,  and  the  cause 
was  brought  by  appeal  to  this  court. 

lAvvngsUm^  for  the  appellant 

Key<i  for  the  appellants,  Gkirdner,  Meade,  and  Humphrey. 

The  Attorney' Qeneralj  for  the  respondents. 
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[  •  319  ]       •  Sto!\y,  X,  delivered  the  opinion  of  the  court. 

The  ci^e  of  The  Josefa  Segunda,  in  which  the  present 
controversy  had  its\prigin,  is  reported  in  6  W.  338.     It  is  only 
necessary  to  mentior.  that,  after  the  condemnation  of  the  vessel 
in  the  district  court  ol  Louisiana,  and  before  l^e  intervention  of 
the  appeal  to  this   court,  the   negroes  seized  on  board  of  her  in 
pursuance  of    the   act   of^  congress,   and   the    act   of    Louisiana, 
,  which  will  be  j^treafter  commented  on,  were  delivered  by 
[  •  320  ]  Mr.  Chew   (the   *  collector  of  the  customs)  to  the  sheriff 
of  the  parish  of  New  Orleans,  to  be  sold  according  to 
law;  and  a  few  days  afterwards  a  new  libel,  claiming  the  prop- 
erty of  the  negroes,  having  been  filed  by  the  Spanish  owners,  (which 
was  afterwards  dismissed,  and  on  appeal,  the  dismissal  confirmed  by 
this  court,)  by  consent  of  aU  the  parties  in  interest,  the  negroes  were 
sold  by  the  sheriff,  and  the  proceeds  lodged  in  the  Bank  of  the  United 
States,  subject  to  the  order  of  the  district  court     The  question  now 
in  contestation  respects  the  manner  in  which  the  proceeds  of  this 
sale,  as  well  as  of  the  sale  of  the  vessel  and  effects,  are  to  be  distrib* 
uted,  and  the  parties  who  are  entitled  to  them.     Mr.  Roberts,  who  is 
an  inspector  of  the  customs,  claims  title  as  the  original  seizor  or 
captor ;  Messrs.  Gardner,  Meade,  and  Humphrey  make  a  like  claim 
under  a  subsequent  military  seizure  made  by  them ;  and  Mr.  Chew, 
and  the  surveyor  and  naval  officer  of  the  port  of  New  Orleans,  a  like 
claim,'  as  the  true  and  actual  captors  and  seizors,  who  made  the  last 
and  only  effectual  seizure,  and  prosecuted  the  same  to  a  final  decree 
of  condemnation. 

Mr.  Chew  caused  the  original  libel  against  the  vessel  to  be  brought, 
and  though  his  name  is  accidentally  omitted  in  it,  as  the  officer 
through  whose  instrumentality  the  seizure  was  made,  yet  it  is 
admitted,  and  indeed  co^d  not  be  denied,  that  he  was  the  sole 
responsible  prosecutor  of  the  suit,  until  the  final  condemnation  of 
the  vessel,  and  the  final  dismissal  of  the  second  libel,  brought 
[  *  321  ]  *  by  the  original  Spanish  claimants.  The  claims  of  all  the 
other  parties  now  before  the  court,  adverse  to  that  of  Mr. 
Chew,  have  intervened  since  the  final  judgment  pronounced  in  the 
supreme  court  in  the  cause. 

The  Josefa  Segunda  was  finally  condemned  under  the  7th  sec- 
tion of  the  Slave-Trade  Act,  of  the  2d  of  March,  1807.  It  will  be 
necessary  to  refer  to  the  terms  of  that  section  at  large,  because  the 
question  here  respects  as  well  the  distribution  of  the  proceeds  of  the 
vessel  (which  must  be  made  according  to  the  rules  prescribed  in  that 
section)  as  of  the  proceeds  of  the  sale  of  the  negroes,  who  were  unlaw* 
fully  brought  into  the  United  States;  and,  in  the  progress  of  the 
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discussion,  it  will  materially  aid  us  in  the  decision  of  the  latter,  to 
ascertain  who,  by  the  construction  of  that  section,  are  the  captors 
entitled  to  the  distribution  of  the  former. 

The  4th  section  of  the  act  of  1807  provides,  that  "  neither  the  im- 
porter, nor  any  person  or  persons  claiming  from  or  under  him,  shall 
hold  any  right  or  title  whatsoever  to  any  negro,  &c.^  who  may  be 
imported  or  brought  within  the  United  States,  or  territories  thereof, 
in  violation  of  this  law;  but  the  same  shall  remain  subject  to 
any  regulations,  not  contravening  the  provisions  of  this  act,  which 
the  legislatures  of  the  several  States  or  territories,  at  any  time  here- 
after may  make,  for  disposing  of  any  such  negro,"  &c.  Accordingly, 
the  legislature  of  Louisiana,  on  the  13th  of  March,  1818,  passed  an 
act  avowedly  to  meet  the  exigency  of  this  section,  which 
act,  *  after  reciting  the  substance  of  the  same  section,  pro-  [  *  322  } 
oeeds  to  declare  that  the  sheriff  of  the  parish  of  New 
(Means  is  authorized  and  required  to  receive  any  negro,  &c.,  de- 
livered to  him  in  virtue  of  the  act  of  congress,  until  the  proper  court 
pronounces  a  decree  of  condemnation;  and  after  such  condemnation, 
it  authorizes  him  to  sell  such  negro,  ScCy  as  a  slave  for  life ;  and  then 
declares  that  *'the  proceeds  of  such  sale  shall,  after  deducting  all 
charges,  be  paid  over  by  the  said  sheriff,  one  moiety  for  the  use  of 
the  commanding  officer  of  the  capturing  vessel,  and  the  other  moiety 
to  the  treasurer  of  the  Charity  Hospital  of  New  Orleans,  for  the  use 
and  benefit  of  the  said  hospital."  There  is  no  doubt  that  this  act  is 
not  in  contravention  of  the  intention  of  the  act  of  congress,  for  the 
6th  section  contains  a  proviso,  recognizing  the  validity  of  such  a  sale, 
when  made  under  the  authority  of  a  state  law. 

Some  objection  has  been  suggested  as  to  the  jurisdiction  of  the 
district  court  of  Louisiana  to  entertain  the  present  proceedings,  upon 
the  ground  that  the  distribution  is  to  be  made  under  this  act  by  the 
sheriff  of  New  Orleans.  But  upon  a  full  consideration  of  the  act 
of  1807,  we  are  of  opinion  that  the  objection  cannot  be  maintained. 
By  the  Judiciary  Act  of  1789,^  as  well  as  by  tiie  express  provisions 
of  the  act  of  1807,  the  district  court  has  jurisdiction  over  seizures 
made  under  the  latter  act  The  principal  proceedings  are  certainly 
to  be  against  the  vessel,  and  the  goods  and  effects  found  on 
board.  But  *  the  negroes  are  also  to  be  taken  possession  [  *  323  ] 
of,  for  the  purpose  of  being  delivered  over  to  the  state 
governments,  according  to  the  provision  of  the  act;  and  it  is 
obvious  that  this  delivery  can  only  be  after  a  condemnation  has 
occurred,  since  it  is  only  in  that  event  that  the  state  legislature  can 
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acquire  any  right  to  dispose  of  them.  The  proviso  in  the  7th  section, 
that  the  officers  to  whom  a  moiety  of  the  proceeds  is  given  on  con- 
demnation, shall  be  so  entitled  only  in  case  they  safely  keep  and 
deliver  over  the  negroes  according  to  the  lav^^s  of  the  States,  operates 
by  way  of  condition  to  the  completion  of  their  title ;  but  does  not 
import  any  requirement  that  the  delivery  shall  be  until  after  the  con- 
demnation. On  the  contrary,  as  by  a  decree  of  restitution  of  the 
vessel  and  effects  the  claimants  would  be  entitled  to  a  restitution  of 
the  negroes,  the  reasonable  construction  seems  to  be  that  they  remain 
subject  to  the  order  of  the  district  court,  as  property  in  the  custody 
of  the  law,  though  in  the  actual  possession  of  the  seizing  officers. 
The  possession  of  the  latter  is  the  possession  of  the  court,  as  much 
in  respect  to  the  negroes  as  the  vessel  and  cargo;  and  it  must  remain 
until  the  court,  by  pronouncing  a  final  decree,  directs  in  what  manner 
it  is  to  be  surrendered.  In  the  present  case,  the  negroes  were  sold, 
and  the  proceeds  substituted  for  them  were  in  the  custody  of  the 
court  It  was,  therefore,  authorized  to  deliver  them  over  to  the  par- 
ties who  should  be  entitled,  under  the  state  law.  In  terms, 
[  •  324  ]  the  state  law  required  the  delivery  to  the  •sheriff  to  the  use 
of  the  parties ;  but  who  the  parties  were,  to  whose  use  the 
sheriff  must  hold  them,  could  not  be  ascertained  by  him,  but  must  be 
awarded  by  the  court,  to  whom,  as  an  incident  to  the  principal  cause, 
it  exclusively  belonged.  In  what  manner  could  any  other  court  be 
authorized  to  ascertain  who  was  the  commanding  officer  of  the  cap- 
turing vessel  ?  The  decree  of  the  court,  in  distributing  the  proceeds 
of  the  vessel  and  cargo,  must  necessarily  involve  this  inquiry ;  and 
certainly  it  cannot  for  a  moment  be  maintained  in  argument,  that 
any  other  person  than  the  commander  of  the  capturing  vessel,  who 
would  share  the  proceeds  of  the  prize  and  her  cargo,  could  be  within 
the  meaning  of  the  law  of  Louisiana.  The  common  form  of  draw- 
ing up  decrees,  in  cases  of  condemnation,  is,  that  the  proceeds  be 
distributed  according  to  law.  But  if  any  difficulty  arises,  upon  peti- 
tion, the  court  always  proceeds  to  decide  who  are  the  parties  entitied 
to  distribution,  and  to  make  a  supplementary  decree.  But  it  may 
do  the  same  in  the  first  instance,  and  make  the  particulars  of  the 
distribution  a  part  of  the  original  decree.  In  the  present  case,  if  the 
original  decree  had  been  drawn  out  at  large,  it  ought  to  have  been, 
that  the  negroes  so  captured  be  delivered  over  to  the  sheriff  of  New 
Orleans  for  sale,  according  to  the  act  of  Louisiana  in  this  behalf  pro- 
vided, and  that  the  net  proceeds  of  the  sale  be  afterwards  paid  over, 
namely,  one  moiety  to  A  B,  adjudged  by  the  court  to  be  the  com- 
manding officer  of  the  capturing  vessel,  and  the  other 
[•325]  moiety  to  the  Charity  Hospital  'of  New  Orleans.     This 
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course  of  proceeding  is  very  familiar  in  prize  causes,  where  the 
court  of  admiralty  always  ascertains  who  are  the  captors  entitled 
to  the  prize  proceeds ;  and  the  courts  of  common  law  will  never 
entertain  any  jurisdiction  over  the  proceeds  until  after  such  adjudica- 
tion. Considering  this  cause,  then,  as  a  cause  of  admiralty  and 
maritime  jurisdiction,  belonging  exclusively  to  the  courts  of  Ihe 
United  States,  we  are  not  aware  how  any  other  court  could  adjudge 
upon  the  question  who  were  the  captors  or  seizors  entitled  to  share 
the  proceeds ;  and  we  think  that  the  district  court  has  jurisdiction 
over  the  present  proceedings. 

In  respect  to  the  claim  of  Mr.  Roberts,  we  do  not  think  that  the 
evidence  establishes  that  he  ever  made  any  valid  seizure  of  the  ves- 
sel. It  is  not  sufficient  that  he  intended  to  make  one,  or  that^  on 
some  occasions,  he  expressed  to  third  persons  that  he  had  so  done. 
There  must  be  an  open,  visible  possession  claimed,  and  authority 
exercised  under  a  seizure.  The  parties  must  understand  that  they 
are  dispossessed,  and  that  they  are  no  longer  at  liberty  to  exercise 
any  dominion  on  board  of  the  ship.  It  is  true,  that  a  superior 
physical  force  is  not  necessary  to  be  employed,  if  there  is  a  volun- 
tary acquiescence  in  the  seizure  and  dispossession.  If  the  party, 
upon  notice,  agrees  to  submit,  and  actually  submits,  to  the  command 
and  control  of  the  seizing  officer,  that  is  sufficient ;  for,  in  such  cases, 
as  in  cases  of  captures  jure  belliy  a  voluntary  surrender  of 
authority,  and  an  agreement  to  obey  the  captor,  •supplies  [•326] 
the  place  of  actual  force.  But  here,  Mr.  Roberts  gave  no 
notice  of  the  seizure  to  the  persons  on  board;  he  exercised  no 
authority,  and  claimed  no  possession.  He  had  no  force  adequate  to 
'  compel  submission  ;  and  his  appearance  in  the  vessel  gave  no  other 
character  to  him  than  that  of  an  inspector,  rightfully  on  board,  in 
performance  of  his  ordinary  duties.  To  construe  such  an  equivocal 
act  as  a  seizure,  would  be  unsettling  principles. 

Messrs.  Humphrey,  Meade,  and  Gardner,  certainly  did  make  a 
seizure,  by  their  open  possession  of  the  vessel,  and  bringing  her  under 
the  guns  of  Fort  St  Philip.  But  there  is  this  objection  to  the  seizure, 
both  of  Mr.  Roberts,  assuming  that  he  made  one,  and  of  the  other 
persons,  that  it  was  never  followed  up  by  any  subsequent  prosecution 
or  proceedings.  The  seizure  of  Messrs.  Humphrey,  Meade,  and  Grard- 
ner  seems  to  have  been  voluntarily  abandoned  by  them ;  and  even 
that  of  Mr.  Roberts,  if  he  made  one,  does  not  seem  to  have  been 
persisted  in.  Now,  a  seizure,  or  capture,  call  it  which  we  may,  if 
once  abandoned,  without  the  influence  of  superior  force,  loses  aU  its 
validity,  and  becomes  a  complete  nullity.  Like  the  common  case 
of  a  capture  at  sea,  and  a  voluntary  abandonment,  it  leaves  t|;ie  pro(h 
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erty  open  to  the  next  occupant  But  what  is  decisive  in  our  view  is, 
that  neither  of  these  gentlemen  ever  attempted  emy  prosecutioni  or 
intervened  in  the  original  proceedings  in  the  district  court,  claiming 

to  be  seizors,  which  was  indispensable  to  consummate  their 
[  •  327  ]  legal  right ;  and  their  claim  *  was,  for  the  first  time,  made 

after  a  final  decree  of  condemnation  in  the  supreme  court. 
This  was  certainly  a  direct  waiver  of  any  right  acquired  by  their 
original  seizures.  It  is  not  permitted  to  parties  to  lie  by,  and  allow 
other  persons  to  incur  all  the  hazards  and  responsibility  of  being  held 
to  damages  in  case  the  seizure  turns  out  to  be  wrongful,  and  then 
to  come  in,  after  the  peril  is  over,  and  claim  the  whole  reward.  Such 
a  proceeding  would  be  utterly  unjust,  and  inadmissible.  If  the  par- 
ties meant  to  have  insisted  on  any  right,  as  seizors,  their  duty  was  to 
have  intervened  in  the  district  court  before  the  hearing  on  the  merits, 
according  to  the  course  pointed  out  by  Lord  Hale,  in  the  passage 
cited  at  the  bar,  where  there  are  several  persons  claiming  to  be 
seizors  of  forfeited  property.^  In  the  present  case,  Mr.  Chew  actually 
advanced  a  considerable  sum  of  money  for  the  maintenance  of  these 
negroes  during  the  pendency  of  the  suit ;  and  if  it  had  been  unsuc- 
cessful, he  must  have  exclusively  borne  the  loss.  Upon  the  plain 
ground,  then,  that  Mr.  Roberts,  and  Messrs.  Humphrey,  Meade,  and 

Grardner  have  not  followed  up  their  seizure  by  any  prosecu- 
^  •  328  ]  tion,  such  as  the  act  of  1807  *  requires,  we  are  of  opinion 

that  there  is  no  foundation,  in  point  of  law,  for  their  claims. 
That  Mr.  Chew,  on  behalf  of  himself  and  the  surveyor  and  naval 
officer  of  the  port  of  New  Orleans,  did  make  the  seizure  on  which 
the  prosecution  in  this  case  was  founded,  is  completely  proved  by 
the  evidence;  it  is  also  admitted  by  the  United  States,  in  their 
i^nsw^er  to  the  libel  of  Messrs.  Carricaberra,  &c.,  the  Spanish  claim* 
wts,  and  is  averred  by  Mr.  Chew,  and  his  coadjutors,  in  their  sepa- 
rate allegation  and  answer  to  the  same  libeL  While  the  vessel  lay 
at  Fort  St.  Philip,  armed  boats,  under  revenue  officers,  were  sent 
down  by  him,  with  orders  to  seize  her,  and  bring  her  up  to  New 
Orleans  for  prosecution,  which  was  done  accordingly. 

The  remaining  question  then  is,  whether  Mr.  Chew,  for  himself 
and  his  coadjutors  in  office,  is  to  be  considered  as  entitled  to  the  pro- 
ceeds of  the  vessel  under  the  act  of  congress,  and  to  the  proceeds  of 

*  Harg.  Law  Tracts,  (4 to.)  p.  227.  *'At  common  law,  anj  person  might  seize  un- 
customed goods  to  the  use  of  the  king  and  himself,  and  thereupon  inform  for  a  seizure. 
But  yet,  if  A  seize  goods  uncustomed,  and  then  B  seize  them  for  the  same  cause,  he 
that  first  seizeth  ought  to  be  preferred  as  the  informer.  And,  therefore,  if  B,  that 
ieized  after,  first  inform,  and  A  also  inform,  A  may  be  admitted  to  interplead  with  B 
apon  the  priority  of  the  seizure,  before  the  merchant  shall  be  put  to  answer  either." 
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the  negroes,  as  '^  the  commanding  officer  of  the  capturing  vessel," 
within  the  sense  of  the  Louisiana  law. 

If  he  is  entitled  to  the  proceeds  of  the  vessel  and  cargo,  under  the 
7th  section  of  the  act  of  1807,  then,  we  think,  he  must  be  fairly  con- 
sidered as  within  the  spirit,  if  not  the  letter,  of  the  act  of  Louisiana. 

The  7th  section  is  certainly  not  without  difficulty  in  its  constrac- 
tion.  In  the  first  clause,  it  declares  that  vessels  found  ^'  in  any  river, 
port,  bay,  or  harbor,  or  on  the  high  seas,  within  the  jurisdic- 
tional limits  of  the  United  States,  or  •hovering  on  the  coast  [  *  329  ] 
thereof,  having  on  board  any  negro,  &c.,  for  the  purpose  of 
selling  them  as  slaves,  &c.,  contrary  to  the  prohibitions  of  this  act, 
shall  be  forfeited  to  the  use  of  the  United  States,  and  may  be  seized, 
prosecuted,  and  condemned,  in  any  court  of  the  United  States  having 
jurisdiction  thereof."  Under  this  clause,  standing  alone,  it  cannot 
be  doubted  that  any  person  might  lawfully  seize  such  a  vessel  at  his 
peril,  and  if  the  United  States  should  choose  to  adopt  his  act,  and 
proceed  to  adjudication,  he  would,  in  the  event  of  a  condemnation, 
be  completely  justified.  But  it  may  be  considered  as  peculiarly  the 
duty  of  the  officers  of  the  customs,  to  watch  over  any  maritime 
infractions  of  the  laws  of  the  United  States ;  and,  by  the  Collection 
Act  of  1799,  s.  70,'  it  is  made  the  duty  of  all  custom-house  officers, 
as  well  within  their  districts  as  without,  to  make  seizures  of  all  ves- 
sels violating  the  revenue  laws. 

The  section,  then,  in  the  next  clause,  authorizes  the  President  of 
the  United  States  to  employ  any  of  the  armed  vessels  of  the  United 
States  to  cruise  on  any  part  of  the  coast  to  prevent  violations  of  the 
act,  and  to  instruct  and  direct'  the  commanders  of  such  armed  ves- 
sels to  seize  all  vessels  contravening  the  act,  '^  wheresoever  found  on 
the  high  seas,"  omitting  the  words,  "  in  any  river,  port,  bay,  or  har- 
bor," contained  in  the  former  clause.  It  then  proceeds  to  declare 
that  the  proceeds  of  all  such  vessels,  when  condemned,  '^  shall  be 
divided  equally  between  the  United  States  and  the  officers 
and  men  who  shall  make  *  such  seizure,  take  or  bring  the  [  *  330  ] 
same  into  port  for  condemnation,  whether  such  service  be 
made  by  an  armed  vessel  of  the  United  States,  or  revenue  cutters 
thereof,  and  the  same  shall  be  distributed  in  like  manner  as  is  pro- 
vided by  law  for  the  distribution  of  prizes  taken  firom  an  enemy." 
In  a  strict  sense,  the  present  seizure  was  not  made  by  an  armed  ves- 
sel of  the  United  States,  nor  by  a  revenue  cutter,  which,  by  the  act  of 
1799,  8.  98,  the  President  is  at  liberty  to  require  to  cooperate  with 
the  navy,     fint  if  we  consider  these  cases  as  put  only  by  way  of 
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example,  or  if  we  give  an  enlarged  meaning  to  the  words  "  revenue 
cutter,"  so  as  to  include  revenue  boats,  such  as  the  collector  iS| 
by  the  act  of  1799,  s.  101,  authorized  to  employ,  with  the  appro- 
bation of  the  treasury  department,  then  the  seizure  of  Mr.  Chew 
may  be  brought  within  the  general  terms  of  the  act.     The  United 
States  do  not  appear  to  have  resisted  this  construction  as  to  the  pro- 
ceeds of  the  sale  of  The  Josefa  Segunda.     And  on  the  other  hcmd, 
if  we  consider  that  the  act  meant  to  deal  out  the  same  rights  to  all 
parties  who  might  seize  the  offending  vessel,  whether  they  were  offi- 
cers of  armed  vessels  or  of  revenue  cutters,  or  merely  private  indi- 
viduals who  may  seize  and  prosecute  to  condemnation,  then,  under 
that  construction,  Mr.  Chew  may  be  properly  deemed  the  seizing 
officer,  entitled  with  his  crew  to  the  proceeds  of  the  vessel.     K  such 
a  construction  is  not  admissible  within  the  equity  of  the 
[  •  331  1  act,  then  it'  is  a  casus  omissus,  *  and  the  property  yet  re- 
mains undisposed  of  by  law. 
Upon  the  best  consideration  which  we  have  been  able  to  give  the 
case,  we  are  of  opinion  that  it  is  a  casus  omissus,  or  rather,  that  all 
the  beneficial  interest  vests  in  the  United  States.    The  first  clause  of 
the  7th  section  declares  that  all  vessels  offending  against  it  ''  shall 
be  forfeited  to  the  use  of  the  United  States,"  and  may  be  seized, 
prosecuted,  and  condemned  accordingly.     The  seizure  may  be  made 
by  any  person ;  but  the  forfeiture  is  still  to  be,  by  the  terms  of  the 
act,  for  the  use  of  the  United  States.     K  the  act  had  stopped  here, 
no  difficulty  in  its  construction  could  have  occurred.     As  nothing 
is  given  by  it  to  the  seizing  officer,  nothing  could  be  claimed  by  him 
except  from  the  bounty  of  the  government.     The  subsequent  clause 
looks  exclusively  to  cases  where  the  seizure  is  made  by  armed  vessels 
of  the  navy,  or  by  revenue  cutters,  and  directs,  in  such  an  event,  a 
distribution  to  be  made  in  the  same  manner  as  in  cases  of  prizes 
taken  from  an   enemy.     Correctiy  speaking,  these  cases  constitute 
exceptions  from  the  preceding  clause,  and  take  them  out  of  the 
general  forfeiture  "  to  the  use  of  the  United  States."     It  might  have 
been  a  wise  policy  to  have  extended  the  benefit  of  these  provisions 
much  further,  or  to  have  given,  as  the  act  of  the  20th  April,  1818,' 
heis  given  a  moiety  in  all  cases  to  the  person  who  should  prosecute 
the  seizure  to  effect.     But  courts  of  law  can  deal  with  questions 
of  this   nature  only  so  far  as  the  legislature  has  clearly 
[  *  332  ]  *  expressed  its  will.     Mr.  Chew  appears  to  be  a  very  meri- 
torious officer,  and  deserving  of  public  respect  for  his  good 
coiiduct  on  this  occasion.     But  as  the  act  has  made  no  provision  for 

^  8  Stats,  at  Larcre,  450. 
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his  compensation,  he  must  be  left,  in  common  with  those  who  made 
the  military  seizure,  to  the  liberality  of  the  government. 

The  remarks  which  have  been  already  made  dispose  of  the  case, 
so  far  as  respects  the  proceeds  of  the  vessel,  and  we  think  they  are 
decisive  as  to  the  claim  to  the  proceeds  of  sale  of  the  negroes.  The 
case,  as  to  this  matter,  is  also  a  castis  omissus  in  the  act  of  Louisiana. 
That  .act  has  a  direct  reference  to  the  act  of  congress,  and  "  the  com- 
manding officer  of  the  capturing  vessel,"  in  the  sense  of  the  former 
must  mean  the  commanding  officer  of  such  an  armed  vessel,  or 
revenue  cutter,  as  is  entitled  to  share  in  the  distribution  of  the  pro- 
ceeds by  the  latter.  It  would  be  going  very  far  to  give  a  larger  con- 
struction to  the  words  than  in  their  strict  form  they  import ;  and 
since  they  admit  of  a  reasonable  interpretation  by  confining  them  to 
the  cases  provided  for  by  congress,  we  are  satisfied  that  our  duty  is 
complied  with  by  assigning  to  them  this  unembarrassed  limitation. 

The  decree  of  the  district  court,  so  far  as  it  dismisses  the  claims 
of  Messrs.  Roberts,  Humphrey,  Meade,  and  Gardner,  is  affirmed,  and 
so  far  as  it  sustains  the  claim  of  Mr.  Chew,  and  the  naval  officer  and 
surveyor  of  the  port  of  New  Orleans,  is  reversed. 

Decree^  accordif^ly. 

3  p.  57;  13  P.  409;  5  H.  441. 


The  President,  Directors,  and  Company  of  the  Bank  of  thb 
United  States  v.  The  President,  Directors,  and  Company  of 
THE  Bank  of  the  State  of  Georgia. 

10  W.  338. 

If  a  bank  receive,  as  genaine,  forged  notes  purporting  to  be  its  own,  and  pass  them  to  the 
credit  of  a  depositor  who  acts  in  good  faith,  it  is  bound  by  the  credit  thus  given,  and  the 
notes  must  be  treated  as  cash. 

Error  to  the  circuit  court  of  the  United  States  for  the  district  of 
Georgia. 

The  facts  of  this  case,  and  the  state  of  the  pleadings,  sufficiently 
appear  in  the  opinion  of  the  court. 

Sergeant^  for  the  plaintiffs. 

Berrien^  for  the  defendants. 

•  Story,  J.,  delivered  the  opinion  of  the  court  [  *  340  ] 

This  is  a  case  of  great  importance  in  a  practical  view, 
and  has  been  very  fuUy  argued  upon  its  merits.    The  Bank 
of  Georgia  having  *  originally  issued  the  bank-notes   in  [  *  341  ] 
question,  they  were  in  the  course  of  circulation  fraudulently 
altered,  and  having  found  their  way  into  the  Bank  of  the  United 
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States,  the  latter  presented  them  to  the  former,  who  received  them  as 
genuine,  and  placed  them  to  the  general  account  of  the  Bank  of  the 
United  States,  as  cash,  by  way  of  general  deposit.  The  forgery  was  not 
discovered  until  nineteen  days  afterwards,  upon  which  notice  was  duly 
given,  and  a  tender  of  the  notes  was  made  to  the  Bank  of  the  United 
States,  and  by  them  refused.  Both  parties  are  equally  innocent  of 
the  fraud,  and  it  is  not  disputed  that  the  Bank  of  the  United  .States 
were  holders,  bond  fide,  for  a  valuable  consideration.  Under  these 
circumstances  the  question  arisifss,  which  of  the  parties  is  to  bear  the 
loss,  or,  in  other  words,  whether  the  plaintiff  are  entitled  to  recover 
in  this  action  the  amount  of  this  deposit. 

Some  observations  have  been  made  as  to  the  form  of  the  action, 
the  declaration  embracing  counts  for  the  balance  of  an  account 
stated,  as  well  as  for  money  had  and  received,  &c  But  if  the  plain- 
tiflb  are  entitled  to  recover  at  all,  we  see  no  objection  to  a  recovery 
upon  either  of  these  counts.  The  sum  sued  for  id  the  balance  due 
upon  the  general  account  of  the  parties,  and  it  is  money  had  and 
received  to  the  use  of  the  plaintifis,  if  the  transaction  entitled  the 
plaintiffs  to  consider  the  deposit  as  money.  It  is  clearly  not  the  case 
of  a  special  deposit,  where  the  identical  thing  was  to  be  restored  by 

the  defendants ;  the  notes  were  paid  as  money  upon  general 
[  *  342  ]  account,  *  and  deposited  as  such ;  so  that,  according  to  the 

course  of  business  and  the  understanding  of  the  parties,  the 
identical  notes  were  not  to  be  restored,  but  an  equal  amount  in  cash. 
They  passed,  therefore,  into  the  general  funds  of  the  Bank  of 
Greorgia,  and  became  the  property  of  the  bank.  The  action  has, 
therefore,  assumed  the  proper  shape,  and  if  it  is  maintainable  upon 
the  merits,  there  is  no  difficulty  in  point  of  form. 

We  may  lay  out  of  the  case  at  once  all  consideration  of  the  point, 
how  far  the  defendants  would  have  been  liable  if  these  notes  had 
been  the  notes  of  any  other  bank,  deposited  by  the  plaintiff  in  the 
Bank  of  Georgia,  as  cash.  That  might  depend  upon  a  variety  of 
considerations,  such  as  the  usages  of  banks  and  the  implied  contract 
resulting  from  their  usual  dealings  with  their  customers,  and  upon 
the  general  principles  of  law  applicable  to  cases  of  this  nature.  The 
modern  authorities  certainly  do,  in  a  strong  manner,  assert  that  a 
payment  received  in  forged  paper,  or  in  any  base  coin,  is  not  good ; 
and  that,  if  there  be  no  negligence  in  the  party,  he  may  recover 
back  the  consideration  paid  for  them,  or  sue  upon  his  original  de- 
mand. To  this  effect  are  the  authorities  cited  at  the  bar,  and  par- 
ticularly Markle  v,  Hatfield,  2  Johns.  455 ;  Young  v.  Adams,  6  Mass. 
182 ;  and  Jones  v.  Ryde,  5  Taunt.  488.  But  without  entering  upon 
any  examination  of  this  doctrine,  it  is  sufficient  to  say  that  the 


FEBRUARY  TERM,  1825.  425 

United  States  Bank  o.  Bank  of  Geoi]^a.     10  W. 

present  is  not  such  a  case.  The  notes  in  question  were  not  the 
notes  of  another  bank,  or  the  security  of  a  third  person, 
but  they  *  were  received  and  adopted  by  the  bank  as  its  [  *  343  J 
own  genuine  notes,  in  the  most  absolute  and  unconditional 
manner.  They  were  treated  as  cash,  and  carried  to  the  credit  of  iiie 
plaintiff  in  the  same  manner  and  with  the  same  general  intent  as  if 
they  had  been  genuine  notes  or  coin. 

Many  considerations  of  public  convenience  and  policy  would 
authorize  a  distinction  between  cases  where  a  bank  receives  forged 
notes  purporting  to  be  its  own,  and  those  where  it  receives  the  notes 
of  other  banks  in  payment  or  upon  general  deposit  It  has  the 
benefit  of  circulating  its  own  notes  as  currency,  and  commanding 
thereby  the  public  confidence.  It  is  bound  to  know  its  own  paper, 
and  provide  for  its  payment,  and  must  be  presumed  to  use  all  reason- 
able means,  by  private  marks  and  otherwise,  to  secure  itself  against 
forgeries  and  impositions.  In  point  of  fact,  it  is  well  known  that 
every  bank  is  in  the  habit  of  using  secret  marks  and  peculiar  charac- 
ters for  this  purpose,  and  of  keeping  a  regular  register  of  all  the 
notes  it  issues,  so  as  to  guide  its  own  discretion  as  to  its  discounts 
and  circulation,  and  to  enable  it  to  detect  frauds.  Its  own  securityi 
not  less  than  that  of  the  public,  requires  such  precautions. 

Under  such  circumstances,  the  receipt  by  a  bank  of  forged  notes, 
purporting  to  be  its  own,  must  be  deemed  an  adoption  of  them.  It 
has  the  means  of  knowing  if  they  are  genuine ;  if  these  means  are 
not  employed,  it  is  certainly  evidence  of  a  neglect  of  that  duty  which 
the  public  have  a  right  to  require.  And  in  respect  to  per- 
sons *  equally  innocent,  where  one  is  bound  to  know  and  [  *  344  ] 
act  upon  his  knowledge,  and  the  other  has  no  means  of 
knowledge,  there  seems  to  be  no  reason  for  burdening  the  latter  with 
any  loss  in  exoneration  of  the  former.  There  is  nothing  unconscien- 
tious in  retaining  the  sum  received  firom  the  bank  in  payment  of  such 
notes,  which  its  own  acts  have  deliberately  assumed  to  be  genuine. 
K  this  doctrine  be  applicable  to  ordinary  cases,  it  must  apply  with 
greater  strength  to  cases  where  the  forgery  has  not  been  detected 
until  after  a  considerable  lapse  of  time.  The  holder,  under  such 
circumstances,  may  not  be  able  to  ascertain  from  whom  he  received 
them,  or  the  situation  of  the  other  parties  may  be  essentially  changed. 
Proof  of  actual  damage  may  not  always  be  within  his  reach ;  and 
therefore,  to  confine  the  remedy  to  cases  of  that  sort,  would  fall  far 
short  of  the  actual  grievance.  The  law  will,  therefore,  presume  a 
damage  actual  or  potential  sufficient  to  repel  any  claim  against  the 
holder.  Even  in  relation  to  forged  biUs  of  third  persons  received  in 
payment  of  a  debt,  there  has  been  a  qualification  engrafted  on  the 

36* 
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general  doctrine  that  the  notice  and  return  must  be  within  a  reasonable 
time ;  and  any  neglect  will  absolve  the  payer  from  responsibility. 

If,  indeed,  we  were  to  apply  the  doctrine  of  negligence  to  the 
present  case,  there  are  circumstances  strong  to  show  a  want  of  due 
diligence  and  circumspection  on  the  part  of  the  Bank  of  Georgia. 

It  appears  from  the  statement  of  facts  that  all  the  gen- 
[*345]  uine  notes  of  that  bank  of  the  *  denomination  of  (100,  in 

circulation  at  this  time,  were  marked  with  the  letter  A; 
whereas  twenty-three  of  the  forged  notes  of  (100  bore  the  marks 
of  the  letter  B,  C,  and  D.  These  facts  were  known  to  the  defend- 
ants, but  unknown  to  the  plaintiffs;  so  that,  by  ordinary  circum- 
spection, the  fraud  might  have  been  detected 

The  argument  against  this  view  of  the  subject,  derived  from  the 
fact  that  the  defendants  have  received  no  consideration  to  raise  a 
promise  to  pay  this  sum,  since  the  notes  were  forgeries,  is  certainly 
not  of  itself  sufficient.  There  are  many  cases  in  the  law  where  the 
party  has  received  no  legal  consideration,  and  yet  in  which,  if  he  has 
paid  the  money,  he  cannot  recover  it  back ;  and  in  which,  if  he  has 
merely  promised  to  pay,  it  may  be  recovered  of  him.  The  first 
class  of  cases  often  turns  upon  the  point,  whei.\er  in  good  faith  and 
conscience  the  money  can  be  justly  retained ,  in  the  latter,  whether 
there  has  been  a  credit  thereby  given  to  or  by  a  third  person,  whose 
interest  may  be  materially  affected  by  the  transaction.  So  that,  to 
apply  the  doctrine  of  a  want  of  consideration  to  any  case,  we  must 
look  to  all  the  circumstances,  and  decide  upon  them  aU. 

Passing  from  these  general  considerations,  it  is  material  to  inquire 
how,  in  analogous  cases,  the  law  has  dealt  with  this  matter.  The 
present  case  does  not,  indeed,  appear  to  have  been  in  terms  decided 

in  any  court ;   but  if  principles  have  been  already  estab- 
[  •  346  ]  lished,  which  ought  to  •govern  it,  then  it  is  the  duty  of  the 

court  to  follow  out  those  principles  on  this  occasion. 
The  case  has  been  argued  in  two  respects ;  first,  as  a  case  of  pay- 
ment, and,  secondly,  as  a  case  of  acceptance  of  the  notes. 

In  respect  to  the  first,  upon  the  fullest  examination  of  the  facts, 
we  are  of  opinion  that  it  is  a  case  of  actual  payment.  We  treat  it, 
in  this  respect,  exactly  as  the  parties  have  treated  it,  that  is,  as  a 
case  where  the  notes  have  been  paid  and  credited  as  cash.  The 
notes  have  not  been  credited  as  notes  or  as  a  special  deposit ;  but 
the  transaction  is  precisely  the  same  as  if  the  money  had  been  first 
paid  to  the  plaintiffs,  and  instantaneously  the  same  money  had  been 
deposited  by  them.  It  can  make  no  difference  that  the  same  agent 
is  employed  by  both  parties,  the  one  to  receive  and  the  other  to  pay 
and  credit.     Upon  what  principle  is  it,  then,  that  the  court  is  called 
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npon  to  construe  the  act  different  from  the  avowed  intention  of  the 
parties  ?  It  is  not  a  case  where  the  law  construes  an  act  done  with 
one  intent  to  be  a  different  act  for  the  purpose  of  making  it  available 
in  law ;  to  do  that,  cy  presy  which  would  be  defective  in  its  direct 
form.  Here  the  parties  were  at  liberty  to  treat  it  as  they  pleased, 
either  as  a  payment  of  money  or  as  a  credit  of  the  notes.  In  either 
way  it  was  a  legal  proceeding,  effectual  and  perfect ;  and  as  no  reason 
exists  for  a  different  construction,  we  think  that  the  parties,  by  treat- 
ing it  as  a  cash  deposit,  must  be  deemed  to  have  considered  it  as 
paid  in  money,  and  then  deposited ;  since  that  is  the  only 
•  way  in  which  it  could  legally  become  or  be  treated  as  [  *  347  ] 
cash.  Nor  is  there  any  novelty  in  this  view  of  the  trans- 
action. Bank-notes  constitute  a  part  of  the  common  currency  of 
the  country,  and,  ordinarily,  pass  as  money.  When  they  are  received 
as  payment,  the  receipt  is  always  given  for  them  as  money.  They 
are  a  good  tender  as  money,  unless  especially  objected  to ;  and,  as 
Lord  Mansfield  observed,  in  MiUer  v.  Race,  1  Burr.  457,  they  are  not, 
like  bills  of  exchange,  considered  as  mere  securities  or  documents 
for  debts.  If  this  be  true  in  respect  to  bank-notes  in  general,  it 
applies,  a  fortiori^  to  the  notes  of  the  bank  which  receives  them ;  for 
they  are  then  treated  as  money  received  by  the  bank,  being  the  repre- 
sentative of  so  much  money  admitted  to  be  in  its  vaults  for  the  use 
of  the  depositor.  The  same  view  was  taken  of  thi»  point  in  the 
case  of  Levy  v.  The  Bank  of  the  United  States,  4  D.  234.  S.  C. 
1  Binn.  27,  where  a  forged  check  had  been  accepted  by  the  bank, 
and  carried  to  the  credit  of  the  plaintiff  (a  depositor)  as  cash,  and 
upon  a  subsequent  discovery  of  the  fraud,  the  bank  refused  to  pay 
the  amount.  The  court  there  said :  '^  It  is  our  opinion  that  when  the 
check  was  credited  to  the  plaintiff  as  cash,  it  was  the  same  thing  as 
if  it  had  been  paid ;  it  is  for  the  interest  of  the  bank  that  it  should 
be  so  taken.  In  the  latter  case,  the  bank  would  have  appeared  as 
plaintiffs ;  and  every  mistake  which  could  have  been  corrected  in  an 
action  by  them,  may  be  corrected  in  this  action,  and  none  . 
other.''  The  case  of  Bolton  v.  •Richard,  6  D.  and  E.  139,  [  •348  ] 
is  not,  in  all  its  circumstances,  directly  in  point ;  but  there 
the  court  manifestly  considered  the  carrying  of  a  check  to  the  credit 
of  a  party,  was  equivalent  to  the  transfer  of  so  much  money  in  the 
hands  of  the  banker  to  his  account. 

Considering,  then,  the  credit  in  this  case  as  a  payment  of  the 
notes,  the  question  arises  whether,  after  a  payment,  the  defendants 
would  be  permitted  to  recover  the  money  back ;  if  they  would  not, 
then  they  have  no  right  to  retain  the  money,  and  the  plaintiffs  are 
<*a  titled  to  a  recovery  in  the  present  suit 
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In  Price  v.  Neale,  3  Burr.  1355,  there  were  two  bills  of  exchange, 
which  had  been  paid  by  the  drawee,  the  drawer's  handwriting  being 
a  forgery ;  one  of  these  bills  had  been  paid,  when  it  became  due 
without  acceptance ;  the  other  was  duly  accepted,  and  paid  at  ma- 
turity. Upon  discovery  of  the  fraud,  the  drawee  brought  an  action 
against  the  holder  to  recover  back  the  money  so  paid,  both  parties 
being  admitted  to  be  equally  innocent.  Lord  Mansfield,  after  ad- 
verting to  the  nature  of  the  action,  which  was  for  money  had  and 
received,  in  which  no  recovery  could  be  had,  unless  it  be  against 
conscience  for  the  defendant  to  retain  it,  and  that  it  could  not  be 
affirmed  that  it  was  unconscientious  for  the  defendant  to  retain  it, 
he  having  paid  a  fair  and  valuable  consideration  for  the  biUs,  said, 
**  here  was  no  fraud,  no  wrong.     It  was  incumbent  upon  the  plaintiff 

to  be  satisfied  that  the  bill  drawn  upon  him  was  the  draw* 
[  *  349  ]  er's  hand,  before  he  accepted  or  paid  it    *  But  it  was  not 

incumbent  upon  the  defendant  to  inquire  into  it.  There 
was  notice  given  by  the  defendant  to  the  plaintiff,  of  a  bill  drawn 
upon  him,  and  he  sends  his  servant  to  pay  it,  and  take  it  up.  The 
other  bill  he  actually  accepts,  alter  which,  the  defendant,  innocently 
and  bond  Jide,  discounts  it.  The  plaintiff  lies  by  for  a  considerable 
time  after  he  has  paid  these  bills,  and  then  found  out  that  they  were 
forged.  He  made  no  objection  to  them  at  the  time  of  paying  them. 
Whatever  neglect  there  was,  was  on  his  side.  The  defendant  had 
actual  encouragement  from  the  plaintiff  for  negotiating  the  second 
bill,  from  the  plaintiff's  having,  without  any  scruple  or  hesitation,  paid 
the  first;  and  he  paid  the  whole  value  bond  fide.  It  is  a  misfortune 
which  has  happened  without  the  defendant's  fault  or  neglect.  If 
there  was  no  neglect  in  the  plaintiff,  yet  there  is  no  reason  to  throw 
off  the  loss  from  one  innocent  man  upon  another  innocent  man.  But, 
in  this  case,  if  there  was  any  fault  or  negligence  in  any  one,  it  cer- 
tainly was  in  the  plaintiff,  and  not  in  the  defendant"  The  whole 
reasoning  of  this  case  applies  with  full  force  to  that  now  before  the 
court  In  regard  to  the  first  bill,  there  was  no  new  credit  given  by 
any  acceptance,  and  the  holder  was  in  possession  of  it  before  the 
time  it  was  paid  or  acknowledged.  So  that  there  is  no  pretence  to 
allege  that  there  is  any  legal  distinction  between  the  case  of  a  holder 
before  or  after  the  acceptance.     Both  were  treated  in  this  judgment 

as  being  in  the  same  predicament,  and  entitled  to  the  same 
[  •350  ]  equities.     The  case  of  Neal  v.  •Price  has  never  since  been 

departed  from ;  and,  in  all  the  subsequent  decisions  in  which 
it  has  been  cited,  it  has  had  the  uniform  support  of  the  court,  and  has 
been  deemed  a  satisfactory  authority.  The  case  of  Smith  v.  Mercer, 
6  Taunt  76,  was  a  stronger  application  of  the  principle.     Then  ,  the 
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acceptance  was  a  forgery,  and  it  purported  to  be  payable  at  the  plain« 
tLfTs,  who  was  a  banker,  and  paid  it,  at  maturity,  to  the  agent  of  the 
defendant,  who  paid  it  in  account  with  the  defendant.  A  week  after- 
wards the  forgery  was  discovered,  and  due  notice  given  to  the  de- 
fendant. But  the  court,  (Mr.  Justice  Chambre  dissenting,)  decided 
that  the  plaintiff  was  not  entitled  to  recover.  Two  of  the  judges 
proceeded  upon  the  ground  that  the  banker  was  bound  to  know  the 
handwriting  of  his  customers ;  and  that  there  was  a  want  of  caution 
and  negligence  on  the  part  of  the  plaintiff  The  chief  justice,  with- 
out dissenting  from  this  ground,  put  it  upon  the  narrower  ground, 
that  during  the  whole  week  the  bill  must  be  considered  as  paid,  and 
If  the  defendant  were  now  compelled  to  pay  the  money  back,  he 
could  not  recover  against  the  prior  indorsers ;  so  that  he  would  sus- 
tain the  whole  loss  from  the  negligence  of  the  plaintiff.  The  very 
case  occurred  in  the  Gloucester  Bank  v.  The  Salem  Bank,  17  Mass* 
33,  where  forged  notes  of  the  latter  had  been  paid  to  the  former,  and* 
upon  a  subsequent  discovery,  the  amount  was  sought  to  be  recovered 
back.  The  authorities  were  there  elaborately  reviewed,  both  by  the 
counsel  and  the  court,  and  the  conclusion  to  which  the 
^latter  arrived  was,  that  the  plaintifls  were  not  entitled  to  [  *  851  ] 
recover,  upon  the  ground  that,  by  receiving  and  paying  the 
notes,  the  plaintiffs  adopted  them  as  their  own ;  that  they  were  bound  to 
examine  them  when  offered  for  payment,  and  if  they  neglected  to  do 
it  within  a  reasonable  time,  they  could  not  afterwards  recover  from 
the  defendants  a  loss  occasioned  by  their  own  negligence.  In  that 
case,  no  notice  was  given  of  the  doubtful  ch&uracter  of  the  notes  until 
fiflieen  days  after  the  receipt,  and  no  actual  averments  of  forgery  until 
about  fifty  days.  The  notes  were  in  a  bundle  when  received,  which 
had  not  been  examined  by  the  cashier  until  after  a  considerable  time 
had  elapsed.  Much  of  the  language  of  the  court  as  to  negligence,  is 
to  be  referred  to  this  circumstance.  The  court  said :  <^  The  true  rule 
is,  that  the  party  receiving  such  notes  must  examine  them  as  soon  as 
he  has  opportunity,  and  return  them  immediately.  If  he  does  not, 
he  is  negligent,  and  negligence  will  defeat  his  right  of  action.  This 
principle  will  apply  in  all  cases  where  forged  notes  have  been  re- 
ceived, but  certainly  with  more  strength.  When  the  party  receiving 
them  is  the  one  purporting  to  be  bound  to  pay.  For  he  knows  better 
than  any  other  whether  they  are  his  notes  or  not ;  and  if  he  pays 
them,  or  receives  them  in  payment,  and  continues  silent  after  he  has 
had  sufficient  opportunity  to  examine  them,  he  should  be  considered 
as  having  adopted  them  as  his  own." 

Against  the  pressure  of  these  authorities  there  is  not  a 
single  opposing  case;  and  we  must,  ^thereforei  conclude  [  *352  ] 
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that,  both  in  England  and  America,  the  question  has  been  supposed 
to  be  at  rest  The  case  of  Jones  v.  Ryde,  6  Taunt.  488,  is  clearly 
distinguishable,  as  it  ranged  itself  within  the  class  of  cases,  where 
forged  securities  of  third  persons  had  been  received  in  payment. 
Bruce  v.  Bruce,  5  Taunt.  495,  is  very  shortly  and  obscurely  reported ; 
but  from  what  is  there  mentioned,  as  well  as  from  the  notice  taken 
of  it  by  Lord  Chief  Justice  Qibbs,  in  Smith  v.  Mercer,  6  Taunt.  77, 
it  must  have  turned  on  the  same  distinction  as  Jones  v,  Ryde,  and 
was  not  governed  by  Price  v,  Neal. 

But  if  the  present  case  is  to  be  considered,  as  the  defendant's 
counsel  is  most  solicitous  to  consider  it,  not  as  a  case  where  the  notes 
have  been  paid,  but  as  a  case  of  credit,  as  cash,  upon  the  receipt  of 
them,  it  will  not  help  the  argument.  In  that  point  of  view,  the  notes 
must  be  deemed  to  have  been  accepted  by  the  defendants,  as  genuine 
notes,  and  payment  to  have  been  promised  accordingly.  Credit  was 
given  for  them,  as  cash,  by  the  defendants,  for  nineteen  days ;  and, 
during  all  this  period,  no  right  could  exist  in  the  plaintiffs  to  recover 
the  amount  against  any  other  person,  from  whom  they  were  received* 
By  such  delay,  according  to  the  doctrine  of  Lord  Chief  Justice  Gibbs, 
in  Smith  v.  Mercer,  6  Taunt.  76,  the  prior  holders  would  be  dis- 
chsu-ged ;  and  the  case  of  the  Gloucester  Bank  v.  The  Salem  Bank, 
17  Mass.  33,  adopts  the  same  principle ;  so  that  there  would  be  a 
loss  produced  by  the  negligence  of  the  defendants;  but, 
[  •  353  ]  •  waiving  this  narrower  view,  we  think  the  case  may  be 
justly  placed  upon  the  broad  ground  that  there  was  an  ac* 
ceptance  of  the  notes  as  genuine,  and  that  it  falb  directly  within  the 
authorities  which  govern  the  cases  of  acceptances  of  forged  drafts. 
K  there  be  any  difference  between  them,  the  principle  is  stronger 
here  than  there ;  for  there,  the  acceptor  is  presumed  to  know  the 
drawer's  signature.  Here,  d  fortiori^  the  maker  must  be  presumed 
and  is  bound  to  know  his  own  notes.  He  cannot  be  heard  to  aver 
his  ignorance ;  and  when  he  receives  notes,  purporting  to  be  his  own, 
without  objection,  it  is  an  adoption  of  them  as  his  own. 

The  general  question,  as  to  the  effect  of  acceptances,  has  repeatedly 
come  under  the  consideration  of  the  courts  of  common  law.  In  the 
early  case  of  Wilkinson  v.  Lutwidge,  1  Str.  648,  the  lord  chief  justice 
considered  that  the  acceptance  of  the  bill  was,  in  an  action  against 
the  acceptor,  a  sufficient  proof  of  the  handwriting  of  the  drawer ;  but 
it  was  not  conclusive.  In  the  subsequent  case  of  Jenys  t*.  Fowler, 
2  Str.  946,  the  lord  chief  justice  would  not  suffer  the  acceptor  to  give 
the  evidence  of  witnesses,  that  they  did  not  believe  it  the  drawer's 
handwriting,  firom  the  danger  to  negotiable  notes ;  and  he  strongly 
inclined  to  think  that  actual  forgery  would  be  no  defence,  V^ecause 
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the  acceptance  had  given  the  bill  a  credit  to  the  indorsee.     Subse« 
qaent  to  this  was  the  case  of  Price  v.  Neale,  3  Burr.  1355,  already 
commented  on,  in  which  it  was  thought  that  the  acceptor 
ought  to  be  conclusively  bound  *  by  his  acceptance.     The  [  *  354  ] 
correctness  of  this  doctrine  was  recognized  by  Mr.  Justice 
BuUer,  in  Smith  v.  Chester,  1 D.  and  E.  655,  by  Lord  Kenyon,  in  Barber 
V,  GingeU,  3  Esp.  60,  where  he  extended  it  to  an  implied  acceptance; 
and  by  Mr.  Justice  Dampier,  in  Bass  v.  Clive,  4  M.  and  Selw.  15,  and 
it  was  acted  upon  by  necessary  implication  by  the  court,  in  Smith  v. 
Mercer,  6  Taunt  76.     In  Levy  v.  The  Bank  of  the  United  States, 
I  Binn.  27,  already  referred  to,  where  a  forged  check,  drawn  upon 
the  bank,  had  been  accepted  by  the  latter,  and  carried  to  the  credit 
of  the  plaintiff,  and  on  the  refusal  of  the  bank  afterwards  to  pay  the 
amount,  the  suit  was  brought,  the  court  expressly  held  the  plaintiff 
entitled  to  recover,  upon  the  ground  that  the  acceptance  concluded 
the  defendant.     The  case  was  very  strong,  for  the  fraud  was  discov- 
ered a  few  hours  only  after  the  receipt  of  the  check,  and  immediate 
notice  given.     But  this  was  not  thought  in  the  slightest  degree  to 
vary  the  legal  result.     "  Some  of  the  cases,"  said  the  court,  "  decide 
that  the  acceptor  is  bound,  because  the  acceptance  gives  a  credit  to 
the  bill,  &c     But  the  modern  cases  certainly  notice  another  reason 
for  his  liability,  which  we  think  has  much  good  sense  in  it,  namely, 
that  the  acceptor  is  presumed  to  know  the  drawer's  handwriting,  and 
by  his  acceptance  to  take  this  knowledge  upon  himself."     After  some 
research,  we  have  not  been  able  to  find  a  single  case,  in 
which  the  general  doctrine,  thus  asserted,  has  been  *  shaken,  [  *  355  J 
or  even  doubted ;  and  the  diligence  of  the  counsel  for  the 
defendants  on  the  present  occasion,  has  not  been  more  successful 
than  our  own.     Considering,  then,  as  we  do,  that  the  doctrine  is  well 
established,  that  the  acceptor  is  bound  to  know  the  handwriting  of 
'the  drawer,  and  cannot  defend  himself  from  payment  by  a  subsequent 
discovery  of  the  forgery,  we  are  of  opinion  that  the  preseut  case  falls 
directly  within  the  same  principle.     We  think  the  defendants  were 
bound  to  know  their  own  notes,  and  having  once  accepted  the  notes 
in  question  as  their  own,  they  are  concluded  by  their  act  of  adop- 
tion, and  cannot  be  permitted  to  set  up  the  defence  of  forgery  against 
the  plaintiffs. 

It  is  not  thought  necessary  to  go  into  a  consideration  of  other 
cases  cited  at  the  bar,  to  establish  that  the  acceptor  may  show  that 
the  accepted  bill  was  void  in  its  origin,  as  made  in  violation  of  the 
stamp  act,  &c. ;  for  all  these  cases  admit  the  genuineness  of  the 
notes,  and  turn  upon  questions  of  another  nature,  of  public  policy, 
and  a  violation  of  the  laws  of  the  land.   Nor  are  the  cases  applicablci 
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in  which  bills  have  been  altered  after  they  were  drawn,  or  of  forged 
indorsements,  for  these  are  not  facts  which  an  acceptor  is  presumed 
to  know.  Nor  is  it  deemed  material  to  consider  in  what  cases  re* 
ceipts  and  stated  accounts  may  be  opened  for  sorcbarge  and  falsifica- 
tion. They  depend  upon  other  principles  of  general  application.  It 
is  sufficient  for  us  to  declare  that  we  place  our  judgment,  in  the  pres- 
ent case,  upon  the  ground  that  the  defendants  were  bound 
[  •  356  ]  to  know  their  *  own  notes,  and,  having  received  them  with- 
out objection,  they  cannot  now  recall  their  assent  We 
think  this  doctrine  founded  on  public  policy  and  convenience ;  and 
that  actual  loss  is  not  necessary  to  be  proved,  for  potential  loss  may 
exist,  and  the  law  will  always  presume  a  possible  loss  in  cases  of  this 
nature. 

The  remaining  consideration  is,  whether  there  has  been  a  legal 
waiver  of  the  rights  of  the  plaintiffs  derived  under  the  cash  deposit, 
or,  in  other  words,  whether  they  have  consented  to  treat  it  as  a  nul* 
lity.  There  is  nothing  on  which  to  rest  such  a  defence,  unless  it  is 
to  be  inferred  from  the  letter  of  Mr.  Early,  the  cashier  of  the  Bank 
of  the  United  States,  under  date  of  the  17th  of  March,  1819,  ad- 
dressed to  the  cashier  of  the  Bank  of  Huntsville.  That  letter  con- 
tains information  of  the  forgery  of  the  notes,  and  then  proceeds,  ^  by 
the  person  which  we  shall  in  a  few  days  send  to  your  place,  as  here- 
tofore intimated,  we  will  forward  these  altered  bills  for  the  purpose 
of  getting  you  to  exchange  them  for  other  money."  Now,  there  is 
no  evidence  that  this  letter  was  ever  shown  to  the  Bank  of  Greorgia, 
or  its  contents  ever  brought  to  the  cognizance  of  its  officers.  It  states 
no  agreement  to  take  back  the  notes,  or  to  transmit  them,  on  account 
of  the  Bank  of  the  United  States,  to  Huntsville.  For  aught  that 
appears,  the  intention  may  have  been  to  transmit  them  on  account 
of  the  Bank  of  Georgia,  under  the  expectation  that  the  latter  might 
desire  it  But  what  is  almost  conclusive  on  this  point  is, 
[  *  357  ]  that  on  the  same  day  the  Bank  of  Gieorgia  *  had  made  a 
tender  of  the  notes  to  the  plaintiffs,  which  had  been  refused. 
This  ia  wholly  inconsistent  with  the  notion  that  they  had  agreed 
to  take  them  back,  or  to  treat  the  previous  credit  as  a  nullity.  A>* 
suming,  therefore,  that  the  cashier  had  a  general  or  special  author- 
ity for  the  purpose  of  extinguishing  the  rights  of  the  plainti£b, 
growing  out  of  the  prior  transactions,  (which  is  not  established  in 
proof,)  it  is  sufficient  to  say,  that  it  is  not  shown  that  he  exercised 
such  an  authority.  And  the  case  of  Levy  v.  The  Bank  of  the  United 
States,  4  D.  234,  S.  C.  1  Binn.  27,  affords  a  very  strong  argument 
that  a  waiver,  without  some  new  consideration,  upon  a  sudden  dis- 
closure, and  under  a  mistake  of  legal  rights,  ought  not  to  be  concla- 
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sive  to  the  prejudice  of  the  party,  where,  upon  further  reflection,  be 
refuses  to  acquiesce  in  it.  The  subsequent  letter  of  the  25th  of 
March,  demonstrates  that  the  intention  of  waiving  the  rights  of  the 
bank,  if  ever  entertained,  had  been  at  that  time  entirely  abandoned 

The  letter  from  the  Huntsville  Bank,  of  the  4th  of  May,  cannot 
vary  the  legal  result.  What  might  be  the  rights  of  the  plaintifis 
against  that  bank,  in  case  of  an  unsuccessful  issue  of  the  present 
cause,  it  is  unnecessary  to  determine.  The  contract,  whatever  it  may 
be,  is  res  inter  alios  'acta^  from  which  the  defendants  cannot,  and 
ought  not  to  derive  any  advantage. 

It  only  remains  to  add,  that  if  the  plaintif&  are  entitled  to  recover 
the  principal,  they  are  entitled  to  interest  from  the  time  of  instituting 
the  suit. 

*  Upon  the  whole,  it  is  the  opinion  of  the  court,  that  the  [  *  858  ] 
circuit  court  erred  in  refusing  the  first  and  third  instructions 
prayed  for  by  the  plainti£&;  and  for  these  errors  the  judgment  must 
be  reversed,  with  directions  to  award  a  venire  facias  de  novo.  On 
the  second  instruction  asked  by  the  plaintiffs,  it  is  unnecessary  to 
express  any  opinion.  Jud^^menl  reversed^  accordingly. 

11  H.  687. 


Eeplinobr  v.  De  Youno. 

10  W.  358. 

A  contract  to  buy  all  the  product  of  a  patented  machine  daring  a  certa^i  period,  does  not 

render  the  purchaser  liable  to  an  action  for  using  the  machine. 
AUtm-^  if  the  contract  is  only  a  colorable  purchase  of  the  product,  but  really  amounts  to  a 

hiring  of  the  machine. 

*  Error  to  the  circuit  court  of  the  United  States  for  [  *  359  ]| 
Maryland. 

This  cause  was  arguied  by  Webster  and  Sergeantj  for  the  plaintiff,, 
and  by  the  Attorney-  Oeneral^  for  the  defendant. 

Washington,  J.,  delivered  the  opinion  of  the  court 
This  was  a  suit  commenced  by  the  plaintifi*,  Keplinger,  in  the 
fourth  circuit  for  the  district  of  Maryland,  against  the  defendant  for 
the  violation  of  the  plaintiff's  patent-right,  secured  to  him  according^ 
to  law,  in  a  certain  new  and  useful  improvement,  to  wit,  a  machine 
for  making  watch-chains,  &c.  The  third  count  in  the  declaration,, 
upon  which  alone  this  cause  has  been  argued,  is  in  the  usual  form, 
charging  the  defendant  with  having  unlawfully  used  the '  said  im- 
provement vdthout  the  consent  of  the  plaintiff  first  had  and  obtained 
in  writing.  The  defendant  pleaded  the  general  issue,  and  gave 
notice  to  the  plaintiff  that  he  should  deny  that  the  exclusive  right  of 
vou  VI.  37 
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asing  the  improvement  mentioned  in  the  declaration,  was  vested  in 
the  plaintiff,  or  that  he  was  the  original  and  first  inventor  of  the 
Baid  improvement,  and  that  he  should  give,  evidence  to  establish  those 

facts. 
[  •  360  ]  •At  the  trial,  the  plaintiff  read  in  evidence  the  letters- 
patent,  duly  granted,  bearing  date  the  4th  of  May,  1820, 
'  and  proved  that  he  was  the  true  and  original  inventor  of  the  ma- 
chine specified  in  the  patent,  and  that  the  defendant,  together  with 
John  Hatch  and  John  C.  Kirkner,  did  use  the  said  machine  in  the 
making  of  watch-chains  firom  steel,  firom  the  4th  of  May  till  some 
time  in  the  month  of  December,  1820. 

The  defendant,  in  order  to  prove  that  any  concern  or  connection 
which  he  had  with  the  said  Hatch  and  Kirkner,  in  the  making  of 
watch-chains,  by  means  of  the  said  machine,  was  merely  as  a  pur- 
chaser of  watch-chains  firom  them  under  the  following  contract,  pro- 
duced  and  gave  the  same  in  evidence.  The  agreement  referred  to, 
bearing  date  the  3d  of  May,  1820,  is  between  M.  De  Young,  and  J. 
Hatch  and  J.  Kirkner,  and  witnesses,  ^'  that  the  said  Hatch  and  Kirk- 
ner do  hereby  engage  and  obligate  themselves  to  manufacture  and 
deliver  to  M.  De  Young,  or  at  his  store  in  said  city,  not  less  than 
three  gross,  but  as  many  as  five  gross,  of  wire  watch-chains,  agree- 
ably to  a  sample  to  be  deposited  with  T.  Barly,  (if  practicable  to 
manufacture  so  many,)  in  each  week,  firom  the  date  hereof,  for  the 
term  of  six  months,  one  half  of  which  number  to  be  with  turned 
slides,  and  the  other  half  wire  slides ;  the  whole  number  to  be  four 
strands,  if  the  said  De  Young  so  choose ;  but  he  is  to  have  the  privi- 
lege of  directing  the  description  to  be  furnished,  that  is  to  say,  what 
number  of  four,  five,  six,  or  eight,  strands;  the  prices  of 
[^361]  *  which  to  be  as  follows:  four  strands,  two  dollars  per 
dozen;  six  strands,  two  dollars  sixty-six  cents  and  two 
thirds  per  dozen,  and  eight  strands  at  the  rate  of  three  dollars  thirty- 
three  cents  per  dozen ;  said  Hatch  and  Kirkner  to  devote  their  whole 
time  and  attention  to  said  manufactory,  and  neither  to  sell,  barter, 
nor  dispose  of,  in  any  manner,  or  way,  or  means  whatever,  of  any 
goods  of  the  description  hereinbefore  described,  or  which  may,  in 
any  manner  or  way  whatsoever  interfere  with  the  exclusive  privi- 
lege hereinbefore  granted,  but  will  faithfully  manufacture  for  said  De 
Young,  and  none  other,  as  far  as  five  gross  of  chains  per  week, 
if  practicable,  and  not  less  than  three  gross  per  week,  at  the 
prices  hereinbefore  stipulated,  and  payable  as  follows:  one  half 
in  cash  at  the  end  of  every  week,  for  the  total  number  delivered 
within  the  week,  and  the  other  half  in  said  De  Young's  promissory 
note,  payable  at  sixty  days  from  the  date  thereof.     And  the  said  De 
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Young,  on  his  part,  doth  hereby  promise  to  receive  from  the  said 
Hatch  and  Kirkner,  such  quantity  of  watch-chains  answering  the  de- 
scription of  the  sample,  as  it  may  be  in  their  power  to  manufacture, 
not  exceeding  five  gross  per  week,  reserving  to  himself  the  privilege 
of  directing  what  proportion  thereof  shall  be  four,  six,  or  eight 
strands,  and  pay  for  the  same  weekly  in  the  following  manner, 
namely,  the  one  half  amount  of  week's  delivery  in  cash,  the  other  half 
in  a  note  at  sixty  days,  the  same  to  be  settled  for  weekly,  in  manner 
aforesaid,  if  required." 

The  defendant  also  gave  evidence  to  prove  *  that  all  the  [  *  362  J 
connection  he  ever  had  with  the  said  Hatch  and  Kirkne)r,  rel- 
ative to  watch-chains  made  by  them  with  the  said  machine  or  others 
wise,  was  merely  as  a  purchaser  of  such  chains  from  them,  under 
and  in  pursuance  of  the  said  contract. 

The  plaintiff  then  proved  that,  at  the  time  of  making  the  said  con- 
tract, the  defendant  was  fully  apprised  of  the  existence  of  the  machine 
described  and  specified  in  the  patent,  and  of  its  prior  and  original  in- 
vention by  the  plaintiff,  and  of  the  intention  of  the  plaintiff  to  obtain 
the  said  patent ;  and  that  the  said  contract  was  made  with  a  view 
to  the  employment  by  the  said  Hatch  and  Kirkner,  in  the  manufacture 
of  watch-chains,  of  a  machine  precisely  similsu*  to  that  invented  by 
the  plaintiiT,  after  the  plaintiff  should  have  obtained  his  patent ;  and 
that  a  machine  precisely  similar  to  that  invented  by  the  plaintiff, 
was  employed  by  the  said  Hatch  and  Kirkner  in  the  manufacture  of 
watch-chains  by  them  under  the  said  contract,  and  with  the  knowl- 
edge and  consent  of  the  defendant  during  the  whole  period  afore- 
said, he  and  they  having  received  notice  on  the  5th  of  May,  1820,  of 
the  plaintiff's  patent ;  and  that  the  watch-chains  so  manufactured 
by  Hatch  and  Kirkner,  during  the  whole  of  the  said  period,  were  de- 
livered by  them  to  the  defendant,  and  by  him  received,  under  and  in 
conformity  with  the  said  contract. 

Upon  this  evidence,  the  court,  at  the  request  of  the  defendant's 
counsel,  instructed  the  jury  that  the  plaintiff  was  not  entitled  to  a 
verdict  on  the  first  and  second  counts  in  his  declaration, 
*  because  the  acts  which  they  charge,  if  true,  constitute  no  [  *  363  ] 
offence  against  the  plaintiff's  patent.  And  that,  if  the  jury 
should  be  of  opinion  on  the  evidence,  that  the  plaintiff  is  the  sole 
and  original  inventor  of  the  whole  machine ;  and  that  the  defendant 
had  no  other  connection  with  Hatch  and  Kirkner  with  regard  to  these 
chains  than  that  which  arose  firom  his  said  contract  with  them,  under 
which  he  procured  the  chains  to  be  made  by  Hatch  and  Kirkner,  and 
sold  them  when  so  made;  and  that  the  said  contract  is  a  real  con- 
tract ;  then  these  acts  constituted  no  breach  of  the  plaintiff's  patent 
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right  on  the  part  of  De  Young,  and  that  the  verdict  most  be  for  the 
defendant;  and  that  this  legal  aspect  would  not  be  changed,  al- 
though the  defendant  may,  on  any  occasion,  have  supplied,  at  the 
cost  of  Hatch  and  Kirkner,  the  wire  from  which  the  chains  so  manu- 
factured were  made. 

To  this  instruction,  the'plaintiirs  counsel  took  a  bill  of  exceptions, 
and  a  verdict  and  judgment  having  been  rendered  for  the  defendant, 
the  cause  is  brought  into  this  court  by  a  writ  of  error. 

The  only  question  which  is  presented  by  the  bill  of  exceptions  to 
the  consideration  of  this  court  is,  whether  the  court  below  erred  in 
the  instruction  given  to  the  jury ;  and  this  must  depend  upon  the 
correct  construction  of  the  3d  section  of  the  act  of  congress,  of  the 
17th  of  April,  1800,'  which  enacts,  "  that  where  any  patent 
[  *  864  ]  shall  be  granted,  pursuant  to  *  the  act  of  the  21st  February, 
1793,^  and  any  person  without  the  consent  of  the  patentee, 
his  executors,  &;c.,  first  obtained  in  writing,  shall  make,  devise,  use, 
or  sell,  the  thing  whereof  the  exclusive  right  is  secured  to  the  said 
patentee  by  such  patent,  such  person  so  offending  shall  forfeit  and 
pay  to  the  said  patentee,  a  sum  equal'  to  three  times  the  actual 
damage  6ustained  by  such  patentee,"  &c. 

The  contract,  taken  in  connection  with  the  whole  of  the  evidence 
stated  in  the  bill  of  exceptions,  if  the  same  were  believed  by  the  jury, 
formed  most  certainly  a  strong  case  against  the  defendant,  sufficient 
to  have  warranted  the  jury  in  inferring,  either  that  the  machine  which 
was  to  be  employed  in  the  manufacture  of  the  watch-chains  was 
owned  in  whole  or  in  part  by  the  defendant,  or  that  it  was  hired  to 
the  defendant  for  six  months,  under  color  of  a  sale  of  the  articles 
which  might  be  manufactured  with  it,  and  with  intent  to  invade  the 
plaintifPs  patent-right.  Whether  the  contract  taken  in  connection 
with  the  whole  of  the  evidence,  does  or  does  not  amount  to  a  hiring 
by  the  defendant  of  the  machine,  or  the  use  of  it  for  six  months,  is 
a  point  which  is  not  to  be  considered  as  being  decided  either  way 
by  the  court.  The  bill  of  exceptions  does  not  call  for  an  opinion 
upon  it. 

But  the  contract  taken  by  itself,  amounted  to  no  more  than  an 
agreement  by  the  defendant  to  purchase,  at  a  fixed  price,  all  the 
watch-chains,  not  exceeding  five  gross  a  week,  which  Hatch 
[  •  365  ]  •and  Kirkner  might  be  able  to  manufacture  in  the  course  of 
six  months,  with  any  machine  they  might  choose  to  em- 
ploy ;  and  an  agreement  on  the  part  of  Hatch  and  Kirkner,  to  devote 
their  whole  time  and  attention  to  the  manufacture  of  the  chains,  and 
not  to  sell  or  dispose  of  any  of  them,  so  as  to  interfere  with  the  ex- 

'  S  Stats,  at  Large,  S8.  «  «  1  lb.  818. 
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elusive  privilege  secured  to  the  defendant,  of  purchasing  the  whole 
quantity  which  it  might  be  practicable  for  them  to  make. 

If  this  contract  was  real,  and  not  colorable,  which  is  the  obvious 
meaning  of  the  instruction,  and  the  defendant  had  no  other  connec- 
tion with  H.  and  K.  in  regard  to  these  chains  than  what  grew  out  of 
it,  it  would,  in  the  opinion  of  the  court,  be  an  extravagant  construc- 
tion of  the  patent  law,  to  pronounce  that  it  amounted  to  a  breach  of 
the  plaintiflT's  patent-right,  by  fixing  upon  the  defendant  the  charge 
of  having  used  the  plaintiiTs  machine.  Such  a  construction  would 
be  highly  inconvenient  and  unjust  to  the  rest  of  the  community, 
since  it  might  subject  any  man  who  might  innocently  contract  with 
a  manufacturer  to  purchase  all  the  articles  which  he  might  be  able 
to  make  within  a  limited  period,  to  the  heavy  penalty  inflicted  by 
the  act,  although  he  might  have  been  ignorant  of  the  plaintiff's 
patent,  or  that  a  violation  of  it  would  be  the  necessary  consequence 
of  the  contract.  It  might  possibly  extend  further,  and  affect  con- 
tracts, express  or  implied,  though  of  a  more  limited  character,  but 
equally  innocent,  as  to  which,  however,  it  is  not  the  inten- 
tion of  the  court  to  express  *  any  opinion,  as  this  case  does  [  *  366  ] 
not  c€dl  for  it 

'  This  cause  was  argued  by  the  plaintifTs  counsel  as  if  the  opinion 
of  the  court  below  had  been  given  upon  the  whole  of  the  evidence. 
But  this  was  not  the  case.  No  instruction  was  asked  for  but  by  the 
defendant's  counsel,  and  that  was  confined  to  a  single  part  of  the 
case,  the  connection  between  the  defendant  and  H.  and  K.,  in  regard 
to  the  watch-chains  which  the  latter  bound  themselves,  by  their  con- 
tract, to  manufacture  and  deliver  to  the  former.  If  the  jury  had  been 
of  opinion,  upon  the  whole  of  the  evidence,  that  the  contract  was 
not  a  real  one,  or  that  that  instrument  did  not  constitute  the  sole 
connection  between  those  parties,  or  that  the  transaction  was  merely 
colorable,  with  a  view  to  evade  the  law,  the  jury  were  not  precluded 
by  the  instruction  from  considering  the  plaintiff's  patent  right  as 
violated,  and  finding  a  verdict  accordingly. 

Had  the  plaintiiTs  counsel  thought  proper  to  ccJl  upon  the  court 
for  an  opinion  and  instruction  to  the  jury,  upon  any  points  arising 
out  of  the  whole,  or  any  part  of  the  evidence,  it  would  have  been 
their  duty  to  give  an  opinion  upon  such  points,  leaving  the  conclu- 
sion of  fact  from  the  evidence  to  be  drawn  by  the  jury.  But  this 
course  not  having  been  pursued,  this  court  can  take  no  notice  of  the 
evidence,  although  spread  upon  the  record,  except  so  far  as  it  is  con- 
nected with  the  single  point  upon  which  the  opinion,  which  is  ex- 
cepted to,  was  given.  As  to  the  residue  of  that  opinion, 
that  "  the  legal  aspect  of  the  *  case  would  not  be  changed,  [  *  367  ] 
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although  the  defendant  might,  on  any  occasion,  have  supplied, 
at  the  cost  of  H.  and  K.,  the  wire  from  which  the  chains  so 
manufactured  were  made,"  it  is  quite  as  free  from  objection  as  the 
preceding  part  of  it,  since  it  stands  upon  precisely  the  same  principle. 

Judgment  affirmed^  wUh  costs. 


De  Wolf  v.  J.  Johnson,  B.  M.  Johnson,  W.  T.  Barry,  and  J. 

Prentiss. 

10  W.  367. 

A  contract  for  the  loan  of  money  entered  into  in  Rhode  Island  ia  to  be  governed  by  the 

usury  laws  of  that  State,  though  security  was  agreed  to  be  taken  upon  lands  in  Kentucky. 
Though  a  past  usurious  contract  be  the  basis  on  which  the  parties  deal,  yet  if  that  contract 

be  not  void,  a  subsequent  agreement,  which  frees  the  transaction  ft*om  all  usurious  taint, 

is  valid. 
A  contract  tainted  by  usury  according  to  the  laws  of  one  State  may  be  a  valid  basis  for  a 

new  contract  in  another  State. 
The  assignee  of  an  equity  of  redemption  cannot  allege  usury  in  the  loan  to  the  mortgagor 

to  defeat  a  foreclosure  by  the  mortgagee. 

[  •  368  ]       •Appeal  from  the  circuit  court  of  the  United  States  for 

Kentucky. 
This  was  a  bill  filed  by  the  appellant,  De  Wolf,  in  the  court  below, 
on  the  4th  of  September,  1818,  for  a  foreclosure  of  a  mortgage  given 
by  Prentiss,  one  of  the  respondents,  on  the  7th  of  July,  1817,  to 
secure  the  repayment  of  the  sum  of  $62,000.  The  bill  alleged  that 
the  mortgagor  had  conveyed  his  equity  of  redemption  to  W.  T, 
Barry,  by  a  deed  of  trust  dated  the  16th  of  March,  1818,  describing 
the  lands  as  "  all  those  tracts  or  parcels  of  land  described  and  con- 
tained in  a  deed  of  mortgage  from  the  said  J.  Prentiss  to  the  said  J. 
De  Wolf,  dated  the  7th  of  July,  1817,"  «  it  being  the  intention  and 
meaning  hereof,  that  after  the  satisfaction  of  the  debts  set  forth  in 
said  deeds,  the  remainder  of  the  property  described  in  said  deeds,^ 
"shall  be  hereby  conveyed."  According  to  the  provisions  of  the 
deed,  Barry  exposed  the  premises  for  sale  at  public  auction,  on  the 
27th  of  May,  1818,  "  subject  to  the  incumbrances  of  any  previous 
mortgage  or  deed  of  trust,  particularly  a  mortgage  deed  to  J.  De 
Wolf,  from  J.  Prentiss,  dated  the  7th  of  July,  1817,"  "  recorded  in  the 
clerk's  office  of  the  Fayette  county  court,  and  to  which  all  persons 
wishing  to  purchase  are  referred  for  more  particular  information."  At 
this  sale,  the  property  was  purchased  by  J.  Johnson  and  R.  M.  John- 
son. Prentiss  filed  no  answer  to  the  bill,  and  it  was  taken  pro  con^ 
fessd  against  him.    J.  Johnson  answered,  claiming  as  a  bond  fide 

purchaser  for  a  valuable  consideration,  and  setting  up  the 
[  •  369  ]  defence  of  *  usury  in  the  contract  between   Prentiss  and 
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the  appellant,  De  Wolf,  and  also  denying  notice  of  the  mortgage 
except  by  vague  report,  which  report  was  accompanied  with  the 
suggestion  that  the  mortgage  was  void,  as  being  affected  with  usury. 
Barry  also  answered,^  admitting  the  conveyance  to  himself  by  Pren- 
tiss, in  trust  to  sell,  which  sale  he  had  effected  publicly,  and  in  good 
faith,  before  the  bill  filed ;  and  in  pursuance  of  the  sale  had  conveyed 
to  the  defendant*^,  J.  and  B.  M.  Johnson;  and  alleged  that. he  was 
ignorant  of  the  claim  of  the  plaintiff,  De  Wolf,  except  so  far  as  that 
claim  was  recognized  in  the  deed  of  trust ;  and  also  set  up  t}ie  de- 
fence of  usury  between  the  mortgagor  and  mortgagee.  The  other 
defendant,  R.  M.  Johnson,  answered,  recognizing  and  adopting  the 
answer  of  J.  Johnson,  and  denying  for  himself  all  knowledge  of  the 
mortgage  at  the  date  of  the  conveyance  to  Barry.  He  also  averred 
that  he  was  a  creditor  of  Prentiss  to  the  amount  of  nearly  $500,000, 
for  which  he  had  no  other  security  than  the  assignment  to  Barry, 
through  which  he  derived  title  to  the  mortgaged  premises.  The 
cause  went  to  hearing  on  the  pleadings  and  proofs,  and  Prentiss  was 
admitted  as  a  witness  on  the  part  of  the  other  defendants,  subject  to 
legal  exceptions;  but  it  did  not  appear  by  the  transcript  of  the 
record,  whether  the  decree  of  the  court  below  was  grounded  upon 
his  testimony.  It  appeared  by  the  other  evidence  in  the  cause,  that 
the  transaction  originated  in  a  loan  made  by  De  Wolf  to 
Prentiss,  in  the  State  of  Rhode  Island,  *  in  the  year  1815,  [  *  376  ) 
the  repayment  of  which  was  secured  by  a  mortgage  upon 
the  lands  in  Kentucky,  which  contract  was  afterwards  waived  by  the 
parties,  and  a  new  contract  entered  into  by  them  in  the  State  of 
Kentucky,  in  the  year  1817.  The  principal  question  of  fact  was 
whether  either  or  both  of  those  contracts  was  void,  under  the  usury 
laws  of  either  of  those  States,  and  as  this  question  is  fully  considered 
in  the  opinion  of  this  court,  it  has  not  been  thought  necessary  to 
extract  from  the  voluminous  mass  of  testimony  in  the  court  below, 
the  general  result  of  the  evidence  as  bearing  upon  it. 

Jones^  and  X  P.  Hall,  for  the  appellant 

Webster  and  Bibb^  contr^. 

•Johnson,  J.,  delivered  the  opinion  of  the  court.  [  *  377  ] 

This  cause  has  been  discussed  very  much  at  large,  and 
with  a  degree  of  talent,  candor,  and  research  very  satisfactory  to  the 
court.     In  proceeding  to  consider  it,  however,  we  think  it  advisable 
to  deviate  from  the  order  in  which  the  points  were  examined  at  the 
bar,  and  to  pursue  them  as  they  arise  in  the  progress  of  the  suit. 
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In  the  year  1818,  the  complainant  filed  his  bill  in  the 
[  •STS  ]  •circuit  court  of  the  United  States  for  Kentucky,  to  obtain 
a  foreclosure  of  a  mortgage  given  to  secure  the  sum  of 
sixty-two  thousand  dollars,  and  bearing  date  July  7, 1817.  The  debt 
secured  was  payable  by  instalments,  only  one  of  which  was  due 
when  the  bill  was  filed,  but  in  the  progress  of  the  cause  all  the  instal- 
ments falling  due,  they  were  all,  by  consent,  admitted  into  the  plead- 
ings, as  if  introduced  by  supplemental  bill. 

The  bill  first  sets  out  the  mortgage  and  the  breach,  and  then  pro- 
ceeds to  allege  that  Prentiss,  the  mortgagor,  had  conveyed  his  equity 
of  redemption  to  W.  J,  Barry,  who  had  sold  to  James  Johnson  and 
R.  M.  Johnson,  the  two  latter  of  whom  were  then  in  possession. - 

Prentiss  files  no  answer,  and  in  due  course  the  bill,  as  to  him,  is 
ordered  to  be  taken  pro  confesso.  James  Johnson  files  an  answer, 
claiming  as  bond  fide  purchaser  for  a  valuable  consideration,  and 
setting  up  the  defence  of  usury  in  the  contract  between  Prentiss  and 
the  complainant,  and  putting  the  complainant  generally  upon  his 
proof.  He  also  denies  notice  of  De  Wolf's  mortgage,  otherwise 
than  by  vague  report,  which  report,  he  alleges,  was  accompanied 
with  the  suggestion  that  the  mortgage  to  De  Wolf  was  affected  with 
usury  and  void. 

At  a  subsequent  day,  Barry  also  answers,  admitting  the  convey- 
ance to  himself  by  Prentiss,  in  trust  to  sell ;  which  sale,  he  allegesi 
he  had  effected  pubUcly,  and  in  good  faith,  before  the  bill 
[  *  379  ]  was  filed ;  and  in  pursuance  of  such  sale,  had  conveyed  *  to 
the  Johnsons.  He  further  alleges  that,  at  the  time  of  the 
execution  of  the  deed  of  trust  to  him,  "  he  was  ignorant  of  the  com- 
plainant's claim,  except  so  far  as  that  claim  is  recognized  in  the  deed 
of  trust,"  and  also  sets  up  the  usury  between  the  mortgagor  and 
mortgagee,  in  avoidance  of  the  mortgage. 

R.  M.  Johnson  also  files  an  answer,  in  which  he  recognizes  and 
adopts  the  answer  of  James  Johnson,  and  further  denies,  altogether, 
knowledge  of  the  mortgage  to  De  Wolf  at  the  date  of  the  transfer 
to  Barry.  He  then  sets  out  that  he  is  a  creditor  of  Prentis^  to  the 
amount  of  near  $500,000,  for  which  he  has  no  other  security  than 
the  assignment  to  Barry,  through  which  he  derives  title  to  the  mort- 
gaged premises. 

Upon  this  state  of  the  pleadings,  with  a  few  formal  and  immate- 
rial additions,  the  parties  went  into  their  proofs.  And  as  the  com- 
plainant exhibited  his  mortgage  in  legal  form,  and  with  all  the 
evidence  of  authenticity  required  by  law,  it  followed  that  the  defend- 
ants were  put  upon  their  proof  to  maintain  the  grounds  on  which 
they  sought  to  avoid  it. 
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It  was  not  contended  that,  in  the  immediate  contract  on  which 
the  bill  was  founded,  there  was  any  usurious  taint  belonging  to  that 
transaction  itself.  The  ground  taken  was  usury  in  a  transaction 
anterior  by  two  years,  out  of  which  the  mortgage  in  question  drew  its 
origin,  and  from  which  the  usurious  taint  was  supposed  to  be  trans- 
mitted either  directly  or  incidentally.  The  case  proposed  to 
be  established  in  proof  'was,  that  in  the  year  1815  there  [•380  ] 
was  a  negotiation  for  a  loan  between  these  parties,  the 
scene  of  which  was  in  Bristol,  Rhode  Island.  That  the  sum  to  be 
loaned  was  083,000,  but  which  sum,  in  fact,  was  reduced  below 
080,000,  by  means  which  they  contended  were  resorted  to  for  the 
purpose  of  disguising  the  usurious  interest,  to  be  retained  by  way 
of  premium,  or  bonus,  or  imposition.  That  the  interest  actually 
stipulated  for  was  twelve  per  cent,  of  which  six  per  cent,  was  re- 
served in  a  bond  executed  at  the  time  for  0111,000,  comprising 
compound  interest,  there  being  no  annual  interest  reserved.  The 
other  six  per  cent  was  secured  under  the  aspect  of  a  rent  payable 
out  of  lands  in  Kentucky,  for  which  Prentiss  executed  absolute  con- 
veyances, and  De  Wolf  stipulated  to  reconvey  on  the  payment  of 
the  amount  for  which  Prentiss  gave  his  bond,  and  a  sum  annually, 
by  way  of  rent,  equal  to  six  per  cent,  upon  the  083,000,  that  is,  the 
sum  of  04,980. 

This  rent,  it  seems,  was  paid  the  first  year,  together  with  an  addi- 
ditional  sum  of  0498,  added  as  interest  and  damages. 

And  a  bill  for  the  sum  of  04,980  was  drawn  the  second  year  by 
De  WoK  upon  Prentiss,  payable  in  Philadelphia,  but  this  was 
returned  under  protest,  and  subsequently  taken  up  by  a  bill  for 
05,154,  indorsed  by  J.  T.  Meder,  Jr. 

The  evasion  of  the  statute  against  usury,  supposed  to  have  been 
practised  upon  Prentiss  in  making  up  the  sum  of  083,000,  had 
relation  to  three  items.  The  first  a  sum  of  about  032,000, 
•admitted  into  the  computation  as  the  price  set  upon  fifteen  [  *  381  ] 
shares  of  the  Lexington  Manufacturing  Establishment, 
transferred  by  De  Wolf  ^  Prentiss.  The  second,  treasury  notes  to 
the  amount  of  020,211.94,  received  at  par ;  and  the  third,  030,802.73, 
bills  drawn  upon  Philadelphia,  also  taken  at  par.  Upon  these  three 
items  there  was  an  estimated  loss  sustained  of  about  03,400. 

The  contract  of  1815  was  unquestionably  entered  into  in  the  State 
of  Rhode  Island,  and  was  there  reduced  to  writing ;  but  had  a  view 
to  Kentucky  for  its  consummation.  As  it  entered  into  the  contract 
that  Prentiss  should  secure  De  Wolf  by  a  conveyance  of  Kentucky 
land  to  a  large  amount,  two  agents  were  employed  and  intrusted  by 
De  Wolf,  with  the  securities  to  be  passed  to  Prentiss,  and  a  power 
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to  draw  upon  him  for  the  money,  to  be  paid  in  Philadelphia ;  which 
Prentiss  was  to  have  the  benefit  of,  upon  complying  with  the  articles 
of  his  contract,  purporting  an  absolute  conveyance  of  the  land.  The 
place  where  the  contract  of  repayment  of  the  principal  on  the  part 
of  Prentiss  was  to  be  fulfilled,  appears  no  further  than  this,  that  the 
bond  is  given  to  pay  generally,  without  regard  to  place ;  and  the 
money  to  be  paid  by  way  of  rent,  appears  by  the  subsequent  acts 
of  the  parties  respecting  the  bills  drawn  for  the  rent,  to  have  been 
payable  in  Philadelphia. 

The  contract  of  1817,  in  which  this  mortgage  originated,  was 
executed  in  Kentucky ;  and  had  its  inception  in  an  intima- 
[  *  382  ]  tion  from  Prentiss  of  a  *  design  to  avail  himself  of  the  plea 
of  usury.  Upon  this,  De  Wolf  repaired  to  Kentucky,  and 
there  instituted  a  new  negotiation  with  Prentiss  personally,  having 
for  its  object  to  clear  the  contract  from  all  usurious  incidents,  and  to 
take  security  for  the  sum  loaned,  at  the  legal  interest  of  Kentucky, 
which,  as  well  as  that  of  Rhode  Island,  is  six  per  cent  Accord- 
ingly, all  the  mstruments  of  writing  which  appertained  to  the  old 
contract  were  suirendered  mutually,  and  a  new  mortgage  given  to 
secure  the  balance  now  sued  for;  the  original  sum  having  been 
reduced  by  large  actual  payments  to  the  sum  for  which  this  mort- 
gage was  given,  and  which  includes  the  same  premises  conveyed 
under  the  prior  contract. 

The  defence  set  up  rests  upon  the  assumption  that  the  new  con* 
tract  was  not  purged  of  the  usury ;  or  rather  that  the  whole  contract 
of  1815  was  void,  and  could,  therefore,  form  no  basis  or  consideration 
for  the  contract  of  1817.  Or  if  not  wholly  void,  it  comprised  several 
items  of  an  usurious  character,  which  ought  to  be  included  in  the 
new  contract  And  here  two  preliminary  questions  arose,  the  first 
of  which  was,  whether  the  lex  loci  of  the  contract  of  1815  was 
Rhode  Island  or  Kentucky?  By  the  usury  laws  of  the  latter,  the 
contract,  and  all  the  securities  given  for  it,  are  void,  both  for  principal 
and  interest  By  the  laws  of  the  former,  although  it  is  prohibited 
to  take  more  than  six  per  cent  interest,  and  a  penalty  imposed  for 
the  offence,  the  act  does  not  render  the  contract  void,  cer- 
[  *  383  ]  tainly  not  for  the  principal  sum.  By  "the  laws  of  *  Kentucky, 
it  is  supposed  that  the  principal  debt  being  abolished,  there 
could  be  no  consideration  to  sustain  the  new  contract ;  by  the  laws 
of  Rhode  Island,  that  the  reverse  would  be  the  effect ;  unless,  as  was 
contended  in  argument,  that  the  simple  prohibition  of  such  a  con- 
tract, which  is  express  in  the  Rhode  Island  act,  would  affect  it  with 
the  character  of  an  illegal  contract,  and,  as  such,  one  which  a  court 
of  equity  would  not  lend  its  aid  to  carry  into  effect 


FEBRUARY   TERM,   1825.  448 

De  Wolf  V.  Johnson.    10  W. 

With  regard  to  the  locality  of  the  contract  of  1815,  we  have  no 
doubt  that  it  must  be  governed  by  the  law  of  Rhode  Island.  The 
proof  is  positive  that  it  was  entered  into  there,  and  there  is  nothing 
that  can  raise  a  question  but  the  circumstance  of  its  making  a  part 
of  the  contract  that  it  should  be  secured  by  conveyances  of  Ken- 
tucky land.  But  the  point  is  established,  that  the  mere  taking  of 
foreign  security  does  not  alter  the  locality  of  the  contract  with 
regard  to  the  legal  interest.  Taking  foreign  security  does  not 
necessarily  draw  after  it  the  consequence  that  the  contract  is  to  be 
fulfilled  where  the  security  is  taken.  The  legal  fulfilment  of  a  con- 
tract of  loan,  on  the  part  of  the  borrower,  is  repayment  of  the  money, 
and  the  security  given  is  but  the  means  of  securing  what  he  has 
contracted  for,  which,  in  the  eye  of  the  law,  is  to  pay  where  he  bor- 
rows, unless  another  place  of  payment  be  expressly  designated  by 
the  contract  No  tender  would  have  been  effectual  to  discharge  the 
mortgagee,  unless  made  in  Rhode  Island.  On  a  bill  to  redeem,  a 
court  of  equity  would  not  have  listened  to  the  idea  of  call- 
ing •  the  mortgagee  to  Kentucky  in  order  to  receive  a  tender.  [  *  384  ] 

In  the  effort  to  sustain  his  defence  under  the  laws  of 
Rhode  Island,  the  defendants  have  introduced  into  the  cause  the 
examination  of  their  co-defendant,  Prentiss,  taken  at  the  instance  of 
themselves,  and  received  in  the  court  below  subject  to  legal  excep- 
tions. We  are  not  informed  whether  the  court  below  actually  recog- 
nized it  .as  competent  evidence,  since  the  grounds  on  which  that 
court  dismissed  the  bill  are  not  spread  upon  the  record.  It  is  enough 
that  it  does  not  appear  to  be  rejected ;  we  are  now  called  upon  to 
pass  an  opinion  upon  it. 

The  only  grounds  upon  which  an  argument  has  been  made  in 
support  of  the  admissibility  of  Prentiss's  deposition,  have  been  that 
the  complainant  s^ers  him  to  be  insolvent,  which  fact  the  testimony 
in  the  cause  goes  also  far  to  establish ;  and  that  his  deposition  was 
taken  before  he  was  in  reality  made  a  party  by  the  service  of  a  sub- 
poena. But  on  no  principle  can  his  evidence  be  adjudged  competent 
It  is  true  that  cases  occur  in  which  certificated  bankrupts  are  struck 
out  of  a  record  and  made  witnesses ;  but  if  this  was  a  case  in  which 
a  motion  to  strike  out  could  have  been  sustained,  the  motion  should 
have  been  made,  and  the  party's  name  expunged  from  the  record. 
On  no  principle  could  he  be  made  a  witness  while  he  was  himself  a 
party.  He  may  have  had  little  or  no  interest  in  the  event  of  the 
suit,  except  as  to  the  costs ;  but  still,  while  a  party  to  the 
record,  he  could  not  be  examined.  We  *  know  of  no  [  *  385  ] 
exception  to  this  rule,  whatever  be  the  court  in  which  the 
question  ocx*.urs,  except  it  be  in  the  administration  of  certain  branches 
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of  the  admiralty  jurisdiction.  From  the  views  that  we  take  of  the 
case,  however,  we  do  not  find  it  necessary  to  inquire  whether  there 
is  sufficient  evidence  in  the  cause,  after  rejecting  the  evidence  of 
Prentiss,  to  sustain  the  facts  on  which  the  defence  rests.  J£y  with 
the  aid  of  that  testimony,  the  defence  cannot  be  sustained,  d  fortiori, 
it  cannot  be  without  it.  And  here  it  may  be  proper  to  premise,  as 
was  very  correctly  remarked  in  the  argument,  that  there  has  not 
been,  in  fact,  any  contrariety  of  opinion  expressed  by  the  counsel  on 
the  law  of  usury.  Usury  is  a  mortal  taint  wherever  it  exists,  and  no 
subterfuge  shall  be  permitted  to  conceal  it  from  the  eye  of  the  law ; 
this  is  the  substance  of  all  the  cases,  and  they  only  vary  as  they 
follow  the  detours  through  which  they  have  had  to  pursue  the  money 
lender.  But  one  difficulty  presents  itself  here  of  no  ordinary  kind. 
It  is  not  very  easy  to  discover  how  the  taint  of  Rhode  Island  usury 
can  infuse  itself  into  the  veins  of  a  Kentucky  contract.  The  defence 
would  not  admit  of  a  moment's  reflection  if  it  rested  on  the  direct 
effects  which  laws  against  usury  have  upon  contracts.  Whatever 
sums  may  have  been  derived  through  the  usurious  contract  of  1815, 
tq  the  contract  of  1817,  they  would  not  affect  the  latter  with  usury, 
unless  introduced  in  violation  or  evasion  of  the  laws  of  Kentucky, 
for  the  two  contracts  are  governed  by  laws  that  have  no 
[  *  386  ]  connection.  But  it  makes  very  little  *  difference  in  this 
case,  since,  if  the  contract  of  1817  is,  either  in  whole  or  in 
part,  unconscionable,  this  court  would  not  lend  its  aid  to  execute  it 
as  far  as  it  was  unconscionable,  and  the  argument  goes  to  show  that 
it  partakes  of  that  character,  because,  admitting  that  the  law  of 
Rhode  Island  did  not  render  the  contract  of  1815  null  and  void  for 
the  principal  sum  loaned,  yet  the  sum  exhibited  in  that  contract,  as 
principal,  and  so  transmitted  to  the  latter  contract^  contained  sundry 
items,  which  it  is  contended  were  passed  upon  Prentiss  at  a  great 
loss,  and  under  circumstances  calculated  to  serve  as  a  disguise  to 
usury. 

And  first,  as  to  the  shares  in  the  Lexington  Manufacturing  Com- 
pany ;  these  were  fifteen  in  number,  and  appear  to  have  been  taken 
by  Prentiss  on  account  of  the  $83,000,  about  $2,000  a  share.  The 
whole  of  which,  there  is  reason  to  think,  was  sunk  in  his  hands,  in 
the  general  wreck  of  the  adventure. 

It  cannot  be  denied  that  this  is  a  suspicious  item  ;  it  does  not,  in 
general,  comport  with  a  negotiation  for  a  loan  of  money,  that  any 
thing  should  enter  into  the  views  of  the  parties  but  money,  or  those 
substitutes  which,  from  their  approximation  to  money,  circulate  with 
corresponding,  if  not  equal  facility.  StUl,  however,  like  every  other 
sase,  it  is  open  to  explanation,  and  the  question  always  is,  whether 
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it  was  or  was  not  a  subterfuge  to  evade  the  laws  against  usury. 
And  here  it  is  to  be  observed  that  it  is  not  every  sale  which,  in  a  nego- 
tiation for  a  loan,  will  taint  the  transaction  with  usury ;  for 
it  may  *  comport  perfectly  with  the  general  views  of  the  bor-  [  *  387  ] 
rower  to  make  such  a  purchase,  or  to  take  the  article  even 
in  preference  to  money.  I  would  illustrate  this  by  the  case  of  a 
merchant  who  proposes  to  borrow  a  capital  to  adventure  in  trade, 
and  who,  instead  of  money,  receives  an  assortment,  at  a  fair  price, 
adapted  to  that  trade.  There  would  be  no  ground  for  attributing  to 
such  a  transaction  a  design  to  evade  the  statute.  But  in  what  does 
the  present  case  vary  from  that?  Prentiss  had  embarked  in  a  manu- 
factory, of  the  prospects  of  which  he  entertained  the  highest  hopes. 
He  either  believed,  or  endeavored  to  persuade  others,  that  it  would 
yield  fifty  per  cent.  The  De  Wolfs  had  embarked,  on  his  repre- 
sentations, $30,000  in  the  enterprise.  No  experiments  had  been  yet 
made  from  which  any  doubts  could  be  excited,  nor  is  there  any 
proof  that  the  stock  was  falling.  Under  these  circumstances,  he 
proposes  to  take  back  the  shares  if  he  could  procure  money  to  com- 
plete the  establishment.  The  connection  between  the  actual  loan, 
and  taking  the  shares  as  part  of  the  loan,  was  easy  and  natural,  and 
the  interest  of  twelve  per  cent,  with  other  incidental  advantages 
held  out  for  the  loan,  may  well  be  estimated  as  the  actual  induce- 
ment, without  supposing  that  De  Wolf  was  conscious  of  passing 
this  item  upon  Prentiss  at  an  inflated  price.  Prentiss  had  himself 
put  a  value  upon  these  shares  but  a  short  time  before,  in  the  sale 
to  -De  Wolf,  at  nearly  the  same  price,  and  De  Wolf  was  either  his 
dupe,  or  the  shares  were  resold  at  their  value.  Prentiss's 
continuing  *  confidence  in  their  value  is  positively  deduced  [  *  388  ] 
from  the  eflbrts  he  made  to  complete,  at  every  hazard  and 
sacrifice,  the  establishment  to  which  those  shares  appertained.  He 
still  thought  it  a  profitable  investment,  and  so  had  De  Wolf  thought 
it,  or  he  would  not  have  made  so  large  an  investment  without  an 
atom  of  security  but  what  was  to  be  found  in  his  anticipations  from 
the  establishment  itself.  It  is  conclusive  that  this  was  no  hetero- 
geneous disconnected  article,  forced  into  the  negotiation,  but  inti- 
mately connected  with,  if  not  the  primary  object  of,  the  loan;  that 
the  price,  however  inflated,  was  that  which  both  parties  had,  by 
previous  unequivocal  acts,  set  upon  it ;  and  if  it  could  be  said  to 
have  a  market  value,  there  is  no  evidence  that  it  was  above  its 
market  value ;  and,  finally,  that  it  was  an  actual  transfer  of  interest 
with  a  view  to  acquire  the  article,  and  not  merely  to  throw  it  upon 
the  market  in  order  to  raise  money.  It  was  a  real  transaction,  and 
not  a  subterfuge. 
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On  the  subject  of  the  treasury  notes  and  bills  drawn  on  Phila« 
delphia,  we  can  perceive  nothing  usurious  or  even  unconscionable 
in  this  part  of  the  transaction.  As  to  treasury  notes,  they  were 
thrown  into  circulation  as  money,  and  it  is  an  historical  fact  that 
they  were  worth  all  they  purported  to  be  worth,  notwithstanding  the 
casual  depreciation  which  the  embarrassments  of  the  country  and  the 
scarcity  of  gold  and  silver  may  have  produced ;  and  as  to  the  bills 
on  Philadelphia,  we  are  induced  to  believe  that  payment  in 
[  •  389  ]  that  form  was  a  benefit  conferred  on  the  borrower.  *  From 
the  well-known  course  of  trade  between  Kentucky  and  Phil- 
adelphia, it  would  scarcely  have  been  possible  at  that  time,  or  per- 
haps at  any  time,  to  have  suited  them  better  in  making  a  payment 
of  money  intended  to  be  transported  to  and  used  in  Kentucky. 
With  regard  to  the  bills,  it  is  in  evidence  that  there  was  no  loss 
incurred ;  and,  on  the  treasury  notes,  not  as  much  as  the  transporta- 
tion of  gold  and  silver  would  have  cost,  calculating  all  the  incidents 
to  actual  transportation.  But  what  if  these  payments  had  been 
made  in  Rhode  Island  bank-bills?  Would  there  have  been  a  pre- 
text of  lurking  usury  in  such  a  payment  ?  Yet  who  can  doubt  that 
the  payment  would  have  been  less  convenient  than  that  actually 
made  ?  In  all  probability,  with  reference  to  gold  and  silver  and  the 
exchange  or  depreciation  in  Kentucky,  the  paper  of  Rhode  Island 
would  have  been  equally,  if  not  more,  disadvantageous.  It  is  not  on 
such  vague  and  equivocal  grounds  that  courts  infer  the  presence  of 
usury.  But  there  is  one  consideration  with  reference  to  this  part  of 
the  cause  which  is  conclusive.  There  is  no  evidence  in  the  record 
that  these  payments  were  in  any  way  forced  upon  Prentiss.  On  the 
contrary,  for  any  thing  that  appears  in  the  evidence,  it  may  have 
been,  in  both  instances,  the  payment  of  his  own  choice.  In  a  letter 
not  long  before  the  loan,  he  actually  quotes  bills  on  Philadelphia 
from  four  to  six  per  cent,  advance.  Nothing  of  that  chaffering  ap- 
pears in  the  cause,  which  distinguishes  all  the  cases  in  which 
f  •  390  ]  attempts  are  made  to  evade  usury  laws  *  at  the  moment  of 
extorting  extravagant  profits  on  the  advance  of  money. 
With  regard  to  the  two  payments  made  by  way  of  rent,  we  have 
to  remark  that  there  never  was  any  payment  of  interest  for  two 
years  on  the  $83,000,  besides  what  was  made  in  that  form ;  and 
had  the  payments  been  direct  and  absolute,  and  confined  to  the 
sum  of  $4,890  each,  there  could  no  question  have  been  raised 
respecting  those  payments.  They  would  have  amounted  only  to  the 
legal  compensation  for  the  use  of  the  money.  With  regard  to  the 
second  year,  it  is  obvious  that  as  yet  nothing  has  been  actually  paid ; 
but  as  it  may  be  said  to  be  secured  or  acknowledged  by  another  bil)f 
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vire  will  consider  both  sums  as  paid.  And  then  the  only  exception* 
able  parts  of  the  payment  will  be  the  sum  of  $498  added  to  that 
actually  paid  for  the  first  year,  and  $174.30  added  to  the  bill  drawn 
for  the  rent  of  the  second  year*  As  to  the  cash,  it  is  a  simple  allow- 
ance of  interest  upon  a  bill  drawn  for  the  $4,980  upon  its  being 
returned  and  taken  up  by  another,  and  cannot  be  excepted  to.  And, 
as  to  the  first,  we  perceive  in  the  transaction  about  the  second  pay« 
ment  a  sufficient  explanation  of  the  origin  of  the  addition  made  in 
that  instance.  As  Prentiss  acquiesced  in  having  a  bill  drawn  for  the 
second  year,  payable  in  Philadelphia,  we  may  reasonably  conclude 
that  the  agreement  was  to  pay  the  rent  or  interest,  whichever  it 
may  be  called,  by  drawing  such  a  bill.  If,  then,  such  a  bill 
was  drawn  and  returned  for  non-payment,  it  may  *  afibrd  an  [  *  391  ] 
easy  solution  of  the  question  upon  what  principle  that  addi- 
tion was  made. 

But  why,  for  so  inconsiderable  a  sum,  should  we  perplex  ourselves 
with  difficulties  in  so  large  a  transaction?  It  could,  at  most,  in 
common  with  aU  the  items  we  have  been  examining,  have  furnished 
only  a  ground  for  a  deduction,  certainly  not  for  dismissing  the  bill. 
Nor  should  we  have  proceeded  to  examine  these  items  in  detail, 
were  it  not  that  the  court  below  will  have  to  make  a  decree  upon 
which  it  will  be  necessary  to  allow  or  disallow  these  items.  Nor, 
when  it  is  considered  under  what  circumstances  this  second  contract 
was  entered  into,  would  this  court,  upon  slight  grounds,  be  induced 
to  open  it 

The  parties  had  previously  entered  into  a  contract  avowedly  usu- 
rious with  relation  to  the  interest  reserved.  The  defendant  intimates 
his  intention  to  avail  himself  of  the  defence  of  usury,  and  the  parties 
sit  down  together  for  the  sole  and  express  purpose  of  purging  it  of 
all  usurious  taint,  and  to  arrange  a  new  contract  respecting  the  same 
loan  which  should  be  legally  obligatory. 

Is  it,  then,  probable  that  any  deduction  would  have  been  withheld, 
which,  by  being  retained,  could  affect  the  new  contract  with  usury 
or  with  any  of  the  incidents  of  usury?  Would  De  Wolf  have 
trusted  himself  again  in  the  hands  of  Prentiss  by  mixing  up  any 
thing  with  this  contract  on  which  a  legal  exception  could  be  sus* 
tained  ?     We  think  not. 

But  one  of  the  counsel  for  the  appellees  has  placed  the 
objection  to  the  complainant's  right  to  •relief  on  a  more  [•SOS] 
general  ground  than  the  receipt  of  usury,  or  the  avoidance 
of  the  contract  under  statute.     He  insists  that  it  is  enough  for  this 
court  to  refuse  its  aid  that  the  contract  of  1815  was  prohibited  by 
law,  although  not  avoided  by  law. 
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That  a  court  of  equity  will  not  lend  its  aid  to  an  illegal  or  uncon- 
scionable bargain,  is  true.  But  the  argument  carries  this  principle 
rather  too  far  as  applied  to  this  case.  The  law  of  Rhode  Island  cer- 
tainly forbids  the  contract  of  loan  for  a  greater  interest  than  six  per 
cent,  and  so  far  no  court  would  lend  its  aid  to  recover  such  inter- 
est. But  the  law  goes  no  further ;  it  does  not  forbid  the  contract  of 
loan,  nor  preclude  the  recovery  of  the  principal  under  any  circum- 
stances. The  sanctions  of  that  law  are  the  loss  of  the  interest  and 
a  penalty  to  the  amount  of  the  whole  interest,  and  one  third  of  the 
principal,  if  sued  for  within  a  year.  On  what  principle  could  this 
court  add  another  to  the  penalties  declared  by  the  law  itself? 

But  the  case  does  not  rest  here.  The  subsequent  legal  contract 
of  1817  rescued  the  case  from  the  frowns  of  the  law.  Courts  of  jus- 
tice will  not  shut  the  door  in  the  face  of  the  penitent ;  and  hence  it 
has  been  decided,  in  a  case  very  analogous  to  thQ  present,  that 
although  a  contract  be  in  its  inception  usurious,  a  subsequent  agree- 
ment to  free  it  from  the  illegal  incident  shall  make  it  good.    1  Campb. 

165,  note ;  2  Taunt  184. 
[  *  393  ]  According  to  the  views,  then,  which  we  have  *  exhibited 
of  the  case,  the  principal  sum  of  the  loan  of  1815  was  a 
subsisting  debt  at  the  date  of  the  contract  of  1817,  and  unaffected  by 
any  of  the  deductions  contended  for  in  the  several  items  which  we 
have  considered  There  wa^,  then,  a  good  consideration  for  the  con- 
tract of  1817,  and  it  is  legally  valid  to  the  amount  which  it  purports 
on  the  face  of  it 

But  if  it  were  otherwise,  there  are  two  views  of  this  subject,  upon 
which  the  court  below  ought  to  have  sustained  the  bill 

It  is  very  clear,  that  the  Kentucky  contract  must  be  considered  as 
a  new  and  substantive,  contract  It  is  governed  by  a  distinct  code 
of  laws  from  the  Rhode  Island  contract,  and  cannot  be  affected  by 
the  taint  of  usury  which  might  have  been  transmitted  to  it  under 
some  circumstances,  had  it  taken  place  in  Rhode  Island.  It  was, 
then,  equivalent  to  a  payment  and  reloan ;  and  no  one  can  doubt 
that  money  paid  on  an  usurious  contract,  is  not  recoverable  back 
beyond  the  amount  of  the  usury  paid. 

Again,  it  is  perfectly  established  that  the  plea  of  usury,  at  least  as 
far  as  to  landed  security,  is  personal  and  peculiar ;  and  however  a 
third  person,  having  an  interest  in  the  land,  may  be  affected  inciden- 
tally by  a  usurious  contract,  he  cannot  take  advantage  of  the  usury. 
Some  exceptions  may  exist  to  this  rule  under  bankrupt  systems,  but 
they  are  statutory  and  peculiar. 

Here,  then,  the  case  presents  a  third  person,  the  assignee  of  an 
equity  of  redemption,  setting  up  a  defence,  which,  in  one  aspecti 
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Prentiss   himself  *  cannot  set  up ;   and   which,  in  another  [  *  394  ] 

aspect,  he  has  not  set  up;   but,  on  the  contrary,  under 

the  state  of  the  pleadings,  must  be  supposed  to  have   refused  to 

set  up,  or  have  abandoned.     These  views  are  independent  of  the 

eiTect  of  notice,  or  of  the  peculiar  circumstances  of  the  notice  in  this 

case. 

It  is  true,  the  Johnsons  deny  the  notice  prior  to  the  deed  of  trust. 
But  previous  notice  is  immaterial,  since  the  notice  with  which  the 
law  affects  them,  is  that  which  the  deed  to  Barry,  under  which  they 
claim,  communicates  to  him  as  assignee.  In  the  actual  case,  the 
notice  is  peculiarly  strong  and  pointed,  since  the  only  description  of 
the  lands  in  question,  in  the  deed  to  Barry,  is  contained  in  a  reference 
for  description  to  the  mortgage  to  De  WoK,  and  the  purpose  is 
explicitly  declared  to  give  priority  to  that  mortgage.  Technically 
and  morally,  therefore,  they  required  no  more  than  what  should 
remain  after  satisfying  De  Wolf.  But  had  they  purchased  from 
Prentiss,  in  the  most  absolute  and  general  manner,  and  altogether 
without  notice  actual  or  constructive,  they  still  could  have  acquired 
no  more  than  the  equity  of  redemption,  and  that  would  not  have 
transferred  to  them  the  right  of  availing  themselves  of  the  plea  of 
usury.  We  have  examined  the  cases  quoted  to  this  point,  and  are 
satisfied  with  their  application  and  correctness.  It  would,  indeed,  be 
astonishing,  were  it  otherwise,  for  the  contrary  rule  would  hold  out 
no  relief  to  the  borrower ;  it  would  be  only  transferring  his 
money  from  the  pocket  of  the  *  lender  to  the  pocket  of  the  [  *  395  ] 
holder  of  the  equity  of  redemption. 

Upon  the  whole,  we  are  of  opinion  that  the  decree  must  be  reversed, 
and  the  cause  sent  back  to  have  a  decree  of  foreclosure  entered,  and 
carried  into  effect,  according  to  the  exigencies  of  the  case. 

4P.S05;  18  P.  65;  5  H.  91. 


Bbent  and  others  v.  Davis. 

10  W.  S95. 

The  legality  of  the  drawing  of  a  lottery  is  not  affected  by  irregolaritiea  which  did  not  vary 

the  chances  of  the  party  complaining. 

*  Error  to  the  circuit  court  of  the  United  States  for  the  [  *  396  ] 
District  of  Columbia. 

This  cause  was  argued  by  Kep^  for  the  plaintiffs. 

Swann  and  JoneSj  for  the  defendant. 

38* 
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Marshall,  C.  J.,  delivered  the  opinion  of  the  court 

The  defendant  was  the  purchaser  of  the  first  class  of  a  lottery  to 
be  drawn  in  the  city  of  Washingtoij,  conformably  to  a  scheme  agreed 
on  between  the  plaintiffs,  who  had  been  appointed  managers,  and 
himself;  and  the  declaration  is  on  the  penalty  of  the  bond  given  for 
the  sum  of  $10,000,  conditioned  *br  the  performance  of  articles 
entered  into  between  them,  one  of  which  was,  that  he  should  pay  the 
said  sum  of  $10,000  to  the  plaintiffs  within  sixty  days  after  the  lottery 
should  be  completed. 

The  defendant  prayed  oyer  of  the  bond,  and  of  the  condition ;  after 
which  the  following  entry  is  made  :  ^  Non  damnificatus  pleaded,  and 
issue,  with  leave  to  give  the  special  matter  in  evidence  on  both 
sides." 

A  jury  was  impanelled,  who  found  a  special  verdict,  which  states 
at  large  the  by-law  of  the  corporation  authorizing  the  lottery,  the 
appointment  of  the  managers,  their  sale  of  the  first  class  to  Davis, 
the  scheme  of  the  lottery,  and  the  agreement  entered  into  by  him 
with  them. 

The  verdict  then  states  that  the  managers,  and  the  said 

[  •  397  ]  Davis,  proceeded  to  draw  the  said  *  lottery,  in  the  course 

of  which  certain  irregularities  took  place,  which  are  detailed 

at  large ;  and  the  whole  progress  of  the  lottery  to  its  conclusion  is 

stated. 

The  scheme  contains  a  stationary  prize  for  the  first  drawn  number 
on  each  of  twelve  days,  during  which  the  drawing  was  te  continue ; 
which  were  not  put  into  the  numerical  wheeL  The  first  drawn  num- 
ber on  the  10th  day  was  to  be  entitled  to  $30,000,  payable  in  part  by 
three  hundred  tickets,  from  numbers  501  to  800  indilsive.  No.  623, 
one  of  the  three  hundred  tickets  to  be  given  in  part  payment  of  the 
said  prize,  was  drawn  first  on  that  day,  which  was  immediately  pro- 
claimed by  the  managers,  and  the  prize  awarded  to  it,  by  making  the 
usual  entiy  in  a  book  kept  for  that  purpose. 

After  the  drawing  for  that  day  was  concluded,  the  managers  recon- 
sidered their  judgment,  awarding  the  prize  of  $30,000  to  No.  623, 
and  reversed  it.  They  then  awarded  the  prize  to  No.  4,760,  which 
was  drawn  next  to  623,  and  had  drawn  a  prize  of  twenty-five  dollars, 
which  prize  they  decreed  to  No.  623 ;  and  the  original  entries  made 
in  the  book  for  the  registration  of  prizes,  were  transposed  so  as  to 
conform  to  this  last  determination. 

On  the  last  day,  it  was  discovered  that  the  wheel  of  blanks  and 
prizes  contained  one  blank  less  than  ought  to  have  been  put  into  it ; 
and  to  remedy  this  mistake,  the  managers,  and  the  said  Davis,  agreed 
to  throw  in  a  i  additional  blank. 
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*  The  verdict  appears  to  have  been  intended  not  only  for  [  *  398  ] 
this  cause,  but  for  another  suit  also,  which  was  brought  for 
the  benefit  of  the  proprietors  of  a  ticket  which  had  drawn  a  prize  of 
$10,000  by  the  corporation  of  Washington  against  one  of  the  man- 
agers, on  a  bond  given  for  the  performance  of  his  duty.  It  concludes 
with  the  following  findings  :  "  K,  upon  the  whole  matter,  the  law  be 
for  the  plaintiffs,  so  as  to  entide  the  plaintiffs  to  demand  and  have  of 
the  defendant  in  this  action  the  sum  of  $10,000,  in  and  by  the  agree- 
ment recited  in  the  condition  of  the  bond  given  by  the  said  Gideon 
Davis  to  the  said  managers  aforesaid,  sixty  days  after  the  drawing  of 
the  said  lottery  is  completed,  then  we  find  for  the  plaintiffs  the  debt 
in  the  declaration  mentioned,  and  one  cent  damages,  to  be  discharged 
by  the  payment  of  $10,000. 

"  And  if  the  proprietors  of  the  said  prize  tickets,  or  the  said  pro- 
prietors of  the  said  ticket  No.  1,037,  be  entitled  to  demand  and  have 
the  amount  of  the  several  prizes  drawn  against  their  respective  tickets 
in  the  course  of  the  drawings  as  aforesaid,  after  making  the  deduc- 
tion of  fifteen  per  cent.,  according  to  the  said  scheme,  and  if  the 
proprietors  of  the  said  ticket  No.  1,037,  be  entitled  to  demand  and 
receive  payment  of  the  said  prize  of  $10,000,  with  such  deduction  as 
aforesaid  against  the  defendant  in  this  action,  then  we  find  for  the 
plaintiffs  the  further  sum  of  $8,500  to  the  use  of  the  said  purchasers 
and  proprietors  of  the  said  ticket  No.  1,037,  in  equal  shares 
and  proportions  aforesaid.  And  if,  *upon  the  whole  matter,  [  •399  ] 
the  law  be  for  the  defendant,  we  find  for  the  defendant." 

The  judgment  of  the  court  was  in  favor  of  the  defendant;  and 
that  judgment  is  now  before  this  court  on  a  writ  of  error. 

If,  through  the  confusion  which  is  introduced  into  this  record  by 
the  extreme  irregularity  of  the  proceedings,  the  court  can  perceive 
that  the  plaintiffs  have  a  real  cause  of  action  which  may  be  barred 
by  this  judgment,  the  justice  of  the  case  requires  that  it  should  be 
reversed,  although  the  great  fault  in  pleading  has  been  committed  by 
the  plaintifis  in  failing  to  assign  any  breach  of  the  condition  of  the 
bond  on  which  the  suit  was  instituted. 

The  suit  is  supposed  to  be  brought  for  the  recovery  of  the  $10,000 
which  the  defendant  engaged  to  pay  sixty  days  after  the  lottery 
should  be  drawn.  This  claim  is  resisted,  on  the  plea  that  the  lottery, 
in  point  of  law,  is  not  yet  drawn ;  that  the  irregularities  stated  in 
the  verdict  have  vitiated  the  whole  transaction ;  that  the  lottery  must 
be  redrawn ;  and  that  no  right  of  action  can  accrue  to  the  plaintiffs 
until  sixty  days  after  such  redrawing  shall  be  concluded. 

The  right  of  the  plaintiffs,  then,  to  maintain  this  action,  depends 
.Ml  the  legality  of  the  drawing,  as  found  in  the  special  verdict. 
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The  defendant  insists  that  two  errors  have  been  committed  in  draw- 
ing  the  lottery,  which  vitiate  the  whole  transaction.  The  first  is  the 
proceeding  respecting  the  first  drawn  ticket  on  the  10th 
[  *400  ]  day;  and  the  last,  the  circumstances  in  *  relation  to  the  defi- 
cient ticket  in  the  wheel  of  blanks  and  prizes. 
K  the  ticket  which  was  first  drawn  in  fact,  ought  to  be  considered 
eis  entitled  to  the  prize,  as  was  first  decided  by  the  managers,  then 
no  irregularity  whatever  took  place  in  their  proceedings  with  regard 
to  this  ticket,  and  this  objection  is  clearly  at  an  end.  K  the  last  de- 
cision of  the  managers  was  right,  still,  there  was  no  irregularity  in  the 
drawing,  unless  the  ticket  No.  623  ought  to  have  been  restored  to  the 
wheel,  and  have  taken  its  chance  for  a  blank  or  a  prize.  We  are  not 
satisfied  that  the  managers  ought  to  have  taken  this  course.  The 
ticket  was  properly  put  in  the  wheel,  and  was  consequently  liable  to 
be  drawn  out  of  it  at  any  time.  The  scheme  did  not  say  that  if  any 
of  those  tickets  which  were  to  be  paid  in  part  discharge  of  the  station- 
ary prizes  should  itself  draw  the  prize,  it  should  be  returned  to  the 
wheel  and  redrawn ;  and  great  objections  would,  without  doubt,  have 
been  made  to  such  a  proceeding.  It  would  have  diminished  the 
chance  of  every  remaining  ticket  for  the  undrawn  prizes,  and  would 
have  constituted  a  much  more  valid  objection  than  can  be  made  to 
what  was  actually  done.  Had  No.  633  been  replaced  in  the  wheel, 
and  been  fortunate  enough  again  to  draw  a  large  prize,  it  would 
have  been  very  difficult  to  sustain  its  title  to  that  prize.  This  first 
objection  to  the  conduct  of  the  managers  is  not,  we  think,  sup- 
ported. 

More  difficulty  is  presented  by  the  last  The  mistake  in 
[  *  401  ]  the  number  of  tickets  placed  in  the  *  wheel  is  undoubtedly 
an  irregularity  ;  but  the  efiect  it  ought  to  have  on  the  lottery 
is  not  so  obvious.  The  ticket  not  put  in  the  wheel  was  a  blank ;  and, 
consequently,  the  omission  did  not  diminish  the  chances  of  the  ad- 
venturers. The  last  drawn  number  would  find  no  corresponding 
ticket  in  the  other  wheel ;  but  the  chance  of  each  to  be  the  last  drawn 
was  precisely  the  same  as  the  chance  of  each  would  have  been  to 
draw  the  blank,  which  ought  to  have  been  in  the  wheel.  Had  the 
lottery  been  completed  without  attempting  to  correct  the  error  by 
throwing  in  another  blank,  the  owner  of  the  last  drawn  ticket  would 
have  been  in  the  same  situation  as  if  the  blank  had  remained  in  the 
wheel ;  and  if  he  could  be  considered  as  having  any  just  cause  of 
complaint,  it  would  seem  more  reasonable  that  the  proprietors  of  the 
lottery  should  restore  him  the  price  of  his  ticket,  than  that  the  whole 
proceedings  should  be  declared  a  nullity.  The  general  quiet  is  more 
consulted  by  considering  his  particular  contract  .as  void  for  want  of 
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consideration,  than  by  annulling  all  the  rights  acquired  in  the  course 
of  the  drawing. 

We  do  not  think  the  case  materially  varied  by  placing  the  blank 
in  the  wheel  in  the  course  of  the  last  day.  The  tickets  previously 
drawn  could  not  be  affected  by  this  act.  The  rights  to  prizes  which 
had  been  previously  vested  could  not  be  devested  by  this  act.  It 
could  affect  nothing  which  had  been  done,  and  was  of  importance  to 
those  tickets  only  which  remained  in  the  wheel.  It  did  not 
in  the  slightest  degree  vary  their  •  chance.  There  were  the  [  •402  ] 
same  number  of  prizes  and  the  same  number  of  blanks, 
with  this  only  difference  —  had  the  blank  not  been  put  in  the  wheel, 
the  last  ticket  would  have  drawn  nothing ;  whereas  by  putting  it  in 
the  wheel,  it  did  not  necessarily  fall  to  the  lot  of  the  last  ticket.  But 
the  aggregate  of  chances  remained  precisely  the  same.  It  appears  to 
have  been  one  of  those  unimportant  incidents,  which,  having  been 
found  to  be  accidental,  ought  not  to  have  so  essential  and  so  dis- 
quieting an  effect  as  unsettling  all  that  had  been  done  would  have. 

The  establishment  of  the  lottery  thus  drawn  can  be  attended  with 
no  pernicious  consequence.  The  transaction  was,  throughout,  per- 
fectly fair ;  and  if  the  managers  have  committed  an  error,  it  was  un- 
intentional, and  unimportant.  The  affirmance  of  their  acts  can  furnish 
no  inducement  to  the  repetition  of  the  same  mistakes,  nor  any  motive 
for  misconduct  of  any  description.  But  let  it  be  settled  that  the 
absence  of  a  blank  at  the  conclusion  of  the  lottery  shall  vitiate  the 
whole  transaction,  and  it  is  not  difficult  to  perceive  how  frequently 
motives  may  exist  for  producing  that  state  of  things.  However 
questionable  may  be  the  policy  of  tolerating  lotteries,  there  can 
be  no  question  respecting  the  policy  of  removing,  as  far  as  pos- 
sible, from  those  who  are  concerned  in  them,  all  temptation  to  fraud. 

The  case  of  Madison  and  others  v.  Vaughan,  5  Call,  562,  decided 
in  the  court  of  appeals  of  Virginia,  is  supposed  by  the  defendants  to 
be  an  authority  for  declaring  that  this  lottery  ought  to  be 
redrawn.  •In  that  case,  a  number  corresponding  to  the  [  *403  ] 
number  of  one  of  the  tickets  was  not  put  into  the  wheel,  and 
two  blanks  more  than  the  proper  number  were  put  into  it.  Chancel- 
lor Wythe  considered  the  lottery  as  well  drawn  ;  but  his  decree  was 
reversed  in  the  court  of  appeals.  Supposing  the  decree  of  reversal 
to  be  correct,  there  is  some  difference  between  the  cases.  One  ticket 
not  being  in  the  wheel,  the  proprietor  of  it  did  not  partake  of  the 
chance  to  which  every  adventurer  had  an  equal  right;  and  there  being 
two  more  blanks  in  the  wheel  than  were  allowed  by  the  scheme,  the 
chances  of  every  ticket  were  diminished.  K  when  all  the  numbers 
for  the  tickets  which  had  been  put  in  the  wheel  were  drawn,  two  blankf 
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*iad  remained  undrawn,  it  would  be  difficult  to  show  that  any  injury 
had  been  done  to  a  ticket-holder  by  the  two  additional  blanks ;  but 
if  one  or  two  prizes  had  remained  undrawn,  it  would  be  obvious 
that  some  ticket  had  drawn  a  blank  which  ought  to  have  drawn 
a  prize,  and  this  circumstance  would  have  afforded  stronger  reason 
for  the  decree  that  the  whole  proceeding  must  be  considered  as  a 
nullity. 

The  case  of  Neilson  v.  Mott,  2  Binn.  801,  was  a  suit  brought  by 
the  proprietor  of  a  lottery  against  a  purchaser  of  600  lottery  tickets, 
on  a  note  given  by  him  for  the  purchase-money,  which  was  payable 
one  day  after  the  conclusion  of  the  drawing  of  the  lottery.  In  the 
wheel  containing  the  numbers  of  the  tickets,  the  numbers  of  thirty- 
nine  tickets  were  omitted,  and  in  the  same  wheel,  there 
[  ^404  ]  were  duplicates  of  thirty-nine  •numbers.  The  proprietors 
had  satisfied  all  the  holders  of  the  duplicate  numbers,  except 
four  or  five,  and  had  offered  to  indemnify  all  by  public  advertise- 
ment. A  day  or  two  before  the  last  day's  drawing,  the.  managers 
opened  the  wheel,  and  discovered  that  there  was  one  number  omitted 
and  another  put  in  twice,  which  they  altered. 

The  defendant  resisted  the  payment  of  his  note,  because  the  lottery 
was  not  legally  drawn,  the  whole  being  vitiated  by  this  mistake. 

Judgment  was  given  for  the  plaintiff,  on  the  ground  that  the  draw- 
ing was  not  vitiated  by  these  irregularities.  Two  of  the  judges  were 
of  opinion  that,  as  the  defendant  had  sustained  no  injury  by  them, 
he  could  not  avail  himself  of  them ;  and  the  third,  (the  court  consist- 
ing of  three,)  thought  he  had  waived  his  right  by  not  returning  his 
tickets,  and  by  receiving  the  prizes  he  had  drawn. 

The  case  of  Schinotti  ?;.  Bumsted  and  others,  6  D.  and  E.  646,  was 
an  action  brought  by  the  holder  of  a  ticket  claiming  a  prize  allotted 
in  the  scheme  to  that  which  should  be  last  drawn  in  the  lottery. 

The  number  of  one  ticket  had  not  been  put  into  the  wheel ;  and 
the  demand  made  by.  the  owner  of  the  ticket  which  was  last  actually 
drawn,  was  resisted,  on  the  ground  that  the  ticket  not  yet  drawn,  for 
which  a  correspondent  blank  remained  in  the  wheel,  must  be  the  last. 
Lord  Kenyon  said  that,  as  the  plaintiff's  ticket  was  the  last 
[  •  405  ]  drawn,  he  is  entitled  to  the  prize  ;  the  *  only  competitor  with 
him  was  the  owner  of  a  ticket  which  never  was  drawn,  and 
that  person  has  no  claim  to  it  whatever. 

So  far  as  respects  the  omission  to  put  the  number  of  one  ticket 
into  the  wheel,  this  case  bears  an  exact  resemblance  to  Madison  et 
aL  V.  Vaughan,  5  Call,  562,  and  is,  perhaps,  stronger  than  the  case 
^  under  consideration.  The  omission  of  a  ticket  is,  at  least,  as  irreg- 
ular and  as  important  as  the  omission  of  a  blank,  and  yet,  in  Schi- 
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Qotti  V.  Bumsted  and  otherS|  no  suggestion  was  made  against  the 
validity  of  the  drawing. 

Upon  these  authorities,  and  upon  the  reason  and  substantial  jus- 
tice of  the  case,  this  court  is  of  opinion  that  the  lottery  in  the  special 
verdict  mentioned  has  been  legally  drawn,  and  that  the  defendant 
became  liable  to  the  plaintiffs,  sixty  days  after  it  was  concluded,  for 
the  sum  of  $10,000.  The  judgment,  therefore,  in  favor  of  the  de- 
fendant, must  be  reversed.  But  the  pleadings  are  too  defective  to 
sustain  a  judgment  on  this  verdict  for  the  plaintiffs.  The  verdict, 
therefore,  and  the  pleadings,  up  to  the  declaration,  must  be  set  aside, 
and  the  cause  remanded  to  the  circuit  court,  that  further  proceed- 
ings may  be  had  therein,  according  to  law. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 

10  W.  406. 


The   Corporation   op  Washington,  for  the  Use  of  M'Cub   and 

others,  v.  Moses  Young. 

10  W.  406. 

No  person  who  18  not  the  obligee  of  a  bond,  or  its  assignee,  can  put  it  in  suit,  unless  author* 
ized  so  to  do  by  the  legislature.  It  is  not  enough  that  a  breach  of  the  bond  has  damnified 
the  person  who  brings  the  suit. 

This  cause  was  argued  by  the  same  counsel  with  the  preceding. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court. 

The  defendant  was  the  manager  of  a  lottery,  drawn  in  pursuance 
of  an  ordinance  of  the  corporation  of  Washington,  and  gave  his 
bond  to  the  corporation  in  the  penalty  of  $10,000,  conditioned  "  truly 
and  impartially  to  execute  the  duty  and  authority  vested  in  him  by 
the  ordinance." 

The  declaration  was  on  the  penalty  of  the  bond ;  after  oyer  of 
which,  and  of  the  condition,  the  defendant  pleaded  non  damnificaius^ 
up4)n  which  there  was  issue,  with  leave  to  give  the  special  matter  in 
evidence  on  both  sides. 

A.  jury  was  impanelled,  who  found  the  special  verdict 
stated  in  the  preceding  case  of  Brent  et  al*  v.  Davis,  10  W.  [  ^407  ] 
395,  with  this  additional  circumstance,  which,  having  no  con- 
nection with  that  qase,  was  not  stated  in  it  The  ticket  No.  1037, 
drew  a  prize  of  $10,000.  It  had  been  sold  in  quarter  shares  to  several 
pel  sons,  but  had  remained  in  possession  of  the  said  Gideon  DaviS| 
who  gave  to  each  purchaser  a  certificate  specifying  the  interest  he 
held  in  the  ticket.     After  the  drawing  was  completed,  but  before  the 
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institution  of  this  suit,  Gideon  Davis  delivered  the  said  ticket,  No. 
1037,  to  the  managers,  towards  securing  and  paying  of  the  moneys 
stipulated  to  be  paid  by  him  under  his  contract  for  the  purchase 
of  the  lottery. 

This  suit  is  instituted  for  the  benefit  of  the  purchasers  of  the  ticket 
No.  1037,  without  the  consent  of  the  corporation. 

The  judgment  of  the  court  was  in  favor  of  the  defendant,  and  the 
plaintifis  have  sued  out  a  writ  of  error  to  bring  the  cause  into  this 
court. 

The  first  inquiry  is,  into  the  right  of  the  proprietors  of  the  ticket 
No.  1037,  to  sue  in  the  name  of  the  corporation  without  its  con- 
sent. Their  counsel  insists,  that  the  bond  was  taken  for  the  ben* 
efit  of  the  fortunate  adventurers  iu  the  lottery,  and  that  each  has 
a  right  to  use  it  In  support  of  this  proposition,  he  has  cited  the 
case  of  IVTMechen  v.  The  Mayor  and  City  Council  of  Baltimore,  2 
Har.  and  Johns.  41,  decided  in  the  court  of  appeals  of  Maryland  in 
the  year  1806.  That  was  a  writ  of  error  to  a  judgment  confessed  in 
the  general  court,  in  an  action  brought  by  the  corporation 
[  *  408  ]  on  a  bond  given  by  Thomas  Yates  and  Archibald  *  Camp- 
bell, with  their  sureties,  conditioned  for  the  performance  of 
their  duty,  as  auctioneers.  The  court  determined  that  the  suit  was 
to  be  considered  as  brought  by  authority  of  the  corporation,  although 
no  warrant  of  attorney  was  shown ;  and  that  the  confession  was  an 
admission  of  the  right  to  recover  the  penalty  of  the  bond ;  whether 
in  their  own  right  or  for  the  use  of  another  was  immaterial 

The  opinion  was  also  expressed,  as  stated  by  the  reporters  in  a 
note,  that  every  person  whose  money  was  withheld  by  the  auctioneers, 
had  a  right  to  apply  to  the  city  council  to  direct  a  suit  to  be  insti- 
tuted on  the  bond ;  and  the  corporation  could  not,  consistently  with 
their  duty  under  the  ordinance,  refuse  such  application,  and  might 
be  enjoined  by  suit  in  chancery  to  allow  the  person  to  use  their 
name  to  prosecute  his  claim. 

Had  this  been  the  direct  judgment  of  the  court,  it  could  not  have 
sustained  the  pretensions  of  the  proprietors  of  this  ticket  to  maintain 
this  suit  under  the  circumstances  which  attend  it.  They  had,  un- 
doubtedly, "  a  right  to  apply  to  the  corporation  to  direct  the  suit,  and 
the  corporation  could  not,  consistently  with  their  duty,  have  refused 
such  application,"  if  the  purpose  of  the  bond  was  to  secure  the  for- 
tunate adventurers  in  the  lottery,  not  to  protect  the  corporation  itself. 
But  the  propriety  of  bringing  such  suit  was  a  subject  on  which  the 
obligees  had  themselves  a  right  to  judge.  If  the  proprietors  of  one 
prize  ticket  had  an  interest  in  this  bond,  the  proprietors  of 
[  ^409  ]  every  other  prize  ticket  had  the  same  *  interest ;  and  it  could 
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not  be  in  the  power  of  the  first  bold  adventurer  who  should  seize 
and  sue  upon  it,  to  appropriate  it  to  his  own  use,  and  to  force 
the  obligees  to  appear  in  court  as  plaintiffs  against  their  own  wilL 
No  person  who  is  not  the  proprietor  of  an  obligation,  can  have  a 
legal  right  to  put  it  in  suit,  unless  such  right  be  given  by  the  legis- 
lature ;  and  no  person  can  be  authorized  to  use  the  name  of  another, 
without  his  assent  given  in  fact,  or  by  legal  intendment.  The  decla- 
ration of  the  judge  in  the  case  cited  from  Harris  and  Johnson,  that 
a  court  of  chancery  might  enjoin  the  obligees  to  allow  the  injured 
person  to  use  their  names  in  that  particular  case,  is  evidence  of  the 
opinion  that  he  could  not  sue  at  his  own  wilL  We  think,  then,  that 
this  case  is  no  authority  for  the  power  claimed  by  the  proprietors  of 
ticket  No.  1037 ;  and  we  think,  upon  general  principles,  they  had  no 
right  to  institute  this  suit  without  the  consent  of  the  corporation. 

But  we  think  also  that  the  corporation  itself  must  be  considered 
as  the  real  plaintiff,  and  that  its  right  to  prosecute  the  suit  cannot  be 
affected  by  the  allegation  that  it  is  brought  for  the  benefit  of  others. 

It  has  been  determined  in  this  court,  that  the  warrant  of  attorney 
need  not  be  spread  on  the  record,  to  enable  counsel  to  appear  for  a 
corporation ;  and  if  the  dismission  of  the  suit  be  not  ordered,  the  con- 
sent of  the  corporation  will  be  presumed  after  verdict.  If, 
in  its  progress,  the  *  court  shall  perceive  that  it  is  brought  [  *  410  ] 
without  authority,  the  proper  course  would  seem  to  be  to 
dismiss  it;  not  to  render  judgment  for  the  defendant,  which  might, 
where  no  special  breach  is  assigned,  bar  any  other  action. 

The  proprietors  of  the  ticket  No.  1,037  have  shown  no  right  to  sue 
on  this  bond.  Their  remedy  is  certainly  directly  against  Gideon 
Davis ;  and,  in  the  event  of  his  insolvency,  it  may  be  against  the 
managers.  But,  if  they  have,  without  authority,  put  this  bond  in 
suit,  the  proper  course  is  to  turn  them  out  of  court,  not  to  render  a 
judgment  which  may  bar  any  future  suit  brought  by  the  plaintiffs, 
whose  names  have  been  improperly  used. 

The  judgment  of  the  circuit  court,  therefore,  must  be  reversed ; 
but  as  the  pleadings  are  so  incomplete  as  not  to  show  what  judg- 
ment ought  to  be  entered,  the  proceedings  are  set  aside,  up  to  the 
declaration,  and  the  cause  remanded  to  the  circuit  court,  to  be  fur- 
ther proceeded  in  according  to  law. 

Judgment  reversed,  accordingly. 

vol    VI.  39 


458         SUPREME   COURT  OF  THE   UNITED   STATES. 


Janney  v.  Colambian  Insuranoe  Go.    10  W. 


Jannet  v.  Thb  Columbian  Insurance  Company. 

10  W.  411. 

A  surrey  by  the  master  and  wardens  of  the  port  of  New  Orleans,  the  persons  appointed  by 
the  law  of  Louisiana  for  that  purpose,  is  "  a  regular  snrvey**  within  the  meaning  of  the 
"•  rotten  clanse  "  in  a  policy.  « 

Though  such  snnreyors  have  not  power  by  law  to  condenm  a  vessel,  yet  if  the  master,  being 
a  part  owner,  acquiesces  in  the  condemnation,  and  breaks  up  the  voyage,  it  is  too  late  to 
deny  the  validity  of  the  condemnation,  under  this  clanse  in  the  policy. 

A  condemnation,  because  the  vessel  was  so  much  decayed  that  the  cost  of  repairs  would  ex- 
ceed her  value  when  repaired,  brings  the  case  within  the  terms  of  the  "  rotten  clause.' 

[  •  412  ]  •  Error  to  the  circuit  court  for  the  District  of  Columbia. 
This  was  an  action  brought  in  the  court  below,  by  the 
plaintiff  in  error,  against  the  defendants  in  error,  on  a  policy  of  in* 
surance  on  the  brig  Hunter,  lost  or  not  lost,  from  Alexandria  to  Nor- 
folk, and  New  Orleans ;  in  which  policy  there  was  the  following 
clause :  ^<  It  is  declared  and  understood  that  if  the  above-mentioned 
brig,  after  a  regular  survey,  should  be  condemned  for  being  unsound 
or  rotten,  the  insurers  shall  not  be  bound  to  pay  the  sum  hereby 
insured,  nor  any  part  thereof." 

On  the  first  trial  of  the  cause,  the  jury  not  agreeing  on  a  verdict, 
was  discharged ;  and  on  the  second  trial  a  verdict  was  found  for  the 
defendants,  under  an  instruction  from  the  court  to  the  following 
effect,  as  stated  in  the  bill  of  exceptions :  — 

And  the  plaintiff  offered  to  prove,  by  parol  evidence,  that  at  the 

time  that  the  said  brig  Hunter  sailed  &om  the  port  of  Alexandria, 

upon  her  voyage  aforesaid,  and  at  the  time  she  was  surveyed  and 

condemned  at  New  Orleans,  as  hereinafter  mentioned,  she  was  sound, 

and  that  the  repairs  of  vessels  and  materials  of  ship-bmlding  at  that 

place  were  very  high ;  and  that  the  prices  there  would  have  amounted 

to  two  or  three  times  as  much  as  the  prices  would  have  amounted  to 

in  the  port  of  Alexandria ;  and  that  the  repairs  of  the  said 

[  *  413  ]  vessel,  arising  from  the  injuries  which  she  *  had  sustained  in 

her  voyage  to  New  Orleans,  would  not  have  amounted  to 

less  in  that  place  than  $2,000,  independent  of  the  detention  of  the 

vessel  and  the  other  necessary  expenses  of  the  voyage.    But  the 

defendants  produced  and  read  in  evidence  to  the  jury  a  survey,  called 

upon  the  state  and  condition  of  the  vessel  on  her  arrival  at  New 

Oilcans,  by  the  master  and  part-owner ;  and  by  him  transmitted  to  the 

plaintiff,  to  be  laid  before  the  insurance  office,  as  evidence  of  loss ;  and 

actually  laid  before  such  office  by  the  plaintiff,  accordingly. 

[  *  415  ]       •  Whereupon  the  defendants  prayed  the  opinion  of  tiie 

court,  and  their  instruction  to  the  jury,  that  the  said  survey 

is  conclusive  evidence  that  the  said  vessel  was  condemned  for  being 
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unsound  or  rotten  ;  and  that  it  is  not  competent  for  the  plaintiff  to 

produce  evidence  inconsistent  with  said  survey,  to  prove  that  the 

said  vessel  was,  in  fact,  sound  at  the  time  of  such  survey ; 

and  that  upon  such  evidence  the  plaintiff  is  not  entitled  *  to  [  *  416  ] 

recover  under  the  policy  given  in  evidence  in  this  case ;  and 

the  court  so  accordingly  instructed  the  jury,  and  refused  to  suffer  the 

said  evidence  to  be  given  to  the  jury. 

A  verdict  and  judgment  thereon  having  been  rendered  for  the 
defendants,  the  cause  was  brought  by  writ  of  error  to  this  court. 

Swann^  for  the  plaintiff. 

JoneSj  for  the  defendants. 

Johnson,  J.,  delivered  the  opinion  of  the  court. 

This  case  varies  somewhat  in  form,  but  nothing  in  principle,  from 
the  case  of  Dorr  v.  The  Pacific  Insurance  Company,  7  W.  582.  The 
material  point  of  distinction  is  this :  in  that  case,  the  discharge  of 
the  underwriters  was  made  to  depend  on  a  regular  survey  alone ;  the 
stipulation  was,  <<  that  if  the  vessel  upon  a  regular  survey  should  be 
thereby  declared  unseaworthy,  by  reason  of  her  being  unsound  or 
rotten,"  the  policy  should  be  discharged.  And  hence,  although  a 
condemnation  in  the  vice-admiralty  court  of  the  Bahamas  was  pro- 
duced in  evidence  in  that  cause,  the  court  makes  no  other  use  of  it 
than  as  the  means  of  authenticating  the  survey  upon  which  the 
decree  was  made. 

The  terms  of  the  present  stipulation  are  these :  "  If  the  above- 
mentioned  brig,  after  a  regular  survey,  should  be  condemned  for  being 
unsound  or  rotten,"  the  insurers  are  to  be  discharged.  From  which 
it  is  obvious  that  both  a  regular  survey  and  a  condemnation 
are  in  contemplation  *  of  the  parties.  And  the  question  is,  [  •  417  ] 
whether  the  bill  of  exceptions  makes  out  the  casus  fcederis. 

This  gives  rise  to  three  questions :  Was  the  survey  regular  ?  Was 
the  condemnation  conformable  to  the  contract  ?  And  does  the  one 
or  the  other  bring  the  case  within  the  terms  of  the  stipulation  ? 
With  regard  to  the  survey,  the  case  is  a  very  clear  one.  The  laws 
of  Louisiana  contain  ample  and  judicious  provisions  on  this  sub- 
ject. The  master  and  wardens  of  the  port  of  Orleans  are  vested 
with  various  powers,  and  required  to  keep  an  office  and  a  book  of 
record  open  to  all  the  world ;  they  possess,  in  fact,  some  of  the  attri- 
butes of  a  municipal  court.  With  regard  to  damaged  vessels,  and 
vessels  deemed  unfit  to  proceed  to  sea,  they,  or  any  two  of  them, 
with  one  or  more  skilful  carpenters,  are  constituted  surveyors ;  and 
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the  laws  enjoin,  "  that  they  shall,  upon  erery  such  survey,  certify 
under  thehr  hands  how  the  vessels  so  surveyed  appeared  to  them,  and 
shall  cause  entries  to  be  made  in  a  book  to  be  kept  for  that  purpose 
in  their  office."  A  survey,  therefore,  made  by  them,  pursuant  to  this 
law,  and  at  the  call  of  the  captain  of  this  vessel,  was  emphatically  a 
regular  survey. 

The  difficulty  in  the  cause  arises  upon  the  next  member  of  the 
clause  under  consideration,  to  wit,  that  which  requires  a  condemna- 
tion. The  certificate  of  the  survey  purports  that  there  was,  in  fact, 
a  condemnation  of  the  vessel ;  but  there  is  nothing  in  the  laws  of 
Louisiana  which  vests  the  power  expressly  in  the  master  and 
wardens  of  the  port  to  condemn  a  vessel  as  unfit  for  sea  or 
[  •  418  ]  *  unworthy  of  repair.  As  to  damaged  merchandise  the 
power  is  expressly  given ;  but  as  to  ships  it  appears  to  be 
exercised  as  incidental  to  the  surveying  power.  In  other  parts  of  the 
world  it  is  very  generally  exercised  as  an  incident  to  the  admiralty 
power;  and  the  admiralty  jurisdiction,  under  our  system,  can  only  be 
exercised  under  the  laws  of  the  United  States. 

These  considerations  are  only  thrown  out  to  preclude  the  suppo- 
sition that  the  court  has  not  had  them  in  mind  whilst  considering 
this  subject  We  do  not  mean  to  intimate  that  the  power  is  one 
which  cannot  be  exercised  under  municipal  regulations.  On  the 
contrary,  there  are  many  reasons  for  maintaining  that  it  may  be  so 
exercised  until  congress  may  think  proper  to  establish  some  general 
rule  upon  the  subject,  either  as  one  appertaining  to  trade  and  com- 
merce, or  within  the  admiralty  jurisdiction.  If,  therefore,  there  had 
been  express  provision  on  the  subject  in  the  laws  of  Louisiana,  or  it 
had  been  shown  to  be  recognized  as  a  power  known  and  habitually 
exercised  in  that  port,  as  an  incident  to  the  surveying  power,  we 
should  have  felt  no  difficulty  on  this  point  As  it  is,  we  must  place 
our  opinion  on  another  ground,  one  however  which  is  also  noticed  in 
Dorr's  case.  It  is  this ;  that  the  condenmation,  such  as  it  is,  was 
obtained  through  the  instrumentality  of  the  master,  who,  as  such,  rep- 
resented his  employers,  and  who  was  in  fact,  in  this  instance,  also 
a  part-owner.  In  this  condemnation  he  acquiesced,  broke  up  the 
voyage,  and  sold  the  vessel ;  and  the  certificates  now  before 
[  *  419  ]  *  this  court  were  transmitted  to  the  underwriters,  and  actu- 
ally in  a  former  trial  between  the  same  parties,  made  evi- 
dence to  prove  the  fact  which  they  ascertain.  It  is  then  too  late  for 
the  plaintiffs  to  dispute  the  validity  or  verity  of  the  act  of  condem- 
nation. They  have  recognized  the  jurisdiction  of  the  tribunal  they 
appealed  to  to  obtain  the  survey  as  sufficient  also  to  make  the  con- 
demnation, and  must  be  held  to  abide  by  it  as  such.    All  further  and 
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other  investigation  in  a  more  competent  tribunal,  if  there  was  snch, 
was  rendered  impossible  by  their  act. 

It  only  remains,  then,  to  determine,  whether  the  facts  ascertained 
by  the  survey  are  such  as  bring  the  case  within  the  terms  of  the 
stipulation. 

We  are  of  opinion  they  are.  It  would  be  difficult  to  find  a  shade 
of  difference  in  this  respect  between  the  present  case  and  that  of 
Dorr.  The  terms  of  this  certificate  are :  "  We  found  the  timbers  and 
bottom  plank  so  much  decayed  that  we  are  unanimously  of  opinion 
her  lepairs  would  cost  more  than  she  would  be  worth  afterwards ; 
and  that  it  would  be  for  the  interest  of  all  concerned  she  should  be 
condemned  as  unworthy  of  repairs  on  that  ground.  We  did,  there- 
fore, condemn  her  as  not  seaworthy  and  as  unworthy  of  repairs." 
Now  it  cannot  be  questioned  that  the  ground  of  condemnation  here 
stated  does  not  stand  single  and  unconnected  with  the  estimated 
cost  of  repairs.  But  does  this  vary  the  case  ?  We  are  of  opinion  it 
does  not,  since  the  condemnation  of  a  vessel  on  account  of 
decay,  can  *  never  in  its  nature  stand  single  and  uncon-  [  *  420  ] 
nected  with  the  expense  of  repairs.  It  is  the  common  place 
to  which  the  question  of  condemnation  must  always  have  reference. 
It  is  hardly  possible  to  conceive  a  case  where  a  survey  would  be 
called  in  which,  a  vessel  might  not  be  repaired  or  renovated,  and  still 
leave  enough  of  the  hull  to  maintain  her  identity.  A  state  of  hope- 
less and  absolute  decay,  therefore,  is  never  in  the  contemplation  of 
the  contract.  And  whether  expressed  or  not,  the  consideration 
whether  the  value  when  repaired  would  exceed  the  expense,  inva* 
riably  enters  into  the  decision  of  surveyors  upon  a  question  of 
seaworthiness. 

As,  then,  her  being  decayed  so  as  to  be  unworthy  of  repairs  is 
equivalent  to,  and  in  fact  the  technical  meaning  of  unseaworthiness, 
we  are  of  opinion  that  the  certificate  brings  the  case  within  the  words 
of  the  stipulation. 

It  foUows  that  the  court  were  coryect  in  refusing  the  evidence 
offered  by  the  plaintifil  JudgmerU  affirmed, 

22  H.  IIL 


Sixty  Pipes  of  Brandt.     Kennedy  and  Maitland,  Claunanta. 

10  W.  421. 

Under  the  43d  section  of  the  Collection  Act  of  Aflarch  2, 1799,  (1  Stats.  atLarg^,  660,) 
liqnon  are  not  forfeited  because  contained  in  casks  in  which  other  liquors  were  imported, 
if  they  are  of  American  manufacture,  or  the  duties  had  been  paid  on  their  importation. 

Appeal  from  the  circuit  court  of  the  United  States  for  Massachu* 
setts. 

39* 
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Emmety  for  the  appellants  and  claimants. 
Webster,  for  the  respondents. 

Johnson,  J.,  delivered  the  opinion  of  the  court 

The  libel  in  this  case  contains  two  allegations,  and  the  amended 
or  supplemental  libel  contains  a  third. 

The  first  is,  that  these  sixty  pipes  of  brandy  were  imported  from 

abroad,  and  landed  in  the  pcnrt  of  Boston  without  a  permit     The 

second,  that  they  were  not  accompanied  with  the  marks  and 

[  •  422  ]  certificates  required  by  law.    And  the  third,  *  that  they  were 

imported  from  abroad,  and  landed  in  the  port  of  New  York 

without  a  permit. 

To  the  first  and  third  of  these  allegations,  the  record  furnishes  no 
evidence,  nor,  in  fact,  is  it  contended  that  the  article  seized  is  to  be 
visited  by  the  penalties  inflicted  for  those  offences,  otherwise  than  as 
an  incident  to  the  cause  of  forfeiture  contained  in  the  second  alle- 
gation. 

The  passage  of  the  law  on  which  the  Ubellants  claim  the  forfeiture, 
is  in  these  words :  "And  if  any  casks,  &c.,  containing  distilled  spirits, 
&c.,  which,  by  the  foregoing  provisions,  ought  to  be  marked  and  ac- 
companied with  certificates,  shall  be  found  in  possession  of  any  per- 
son, unaccompanied  with  such  marks  and  certificates,  it  shall  be  pre- 
sumptive evidence  that  the  same  are  liable  to  forfeiture,  and  it  shaU 
be  lawful  for  any  officer  of  the  customs,  or  of  inspection,  to  seize 
them  as  forfeited ;  and  if,  upon  the  trial,  in  consequence  of  such  seiz- 
ure, the  owner  or  claimant  of  the  spirits,  &c.,  seized,  shall  not  prove 
that  they  were  imported  into  the  United  States  according  to  law, 
and  the  duties  thereupon  paid  or  secured,  they  shall  be  adjudged  to 
be  forfeited." 

The  fact  that  these  casks  were  accompanied  with  certificates  is  not 
questioned,  nor  that  the  certificates  accompanying  them  were  those 
which  issued  from  the  custom-house  upon  those  identical  casks.  But 
it  is  contended  that  the  identity  of  the  spirits  is  destroyed  by  a  large 
admixture  of  other  spirits ;  and  that,  by  the  true  construction  of  the 
law,  such  a  change  falsifies  the  certificate,  and  the  casks  are 
[  •  423  ]  no  longer,  in  the  sense  of  •  the  law,  "  accompanied  by  certi- 
ficates." And,  further,  that  such  a  change  justified  the  seiz- 
ure ;  and  wherever  the  seizure  is  just,  the  onus  probandi  is  thrown 
upon  the  claimant  and  he  is  held  to  comply  strictly  with  the  words 
of  the  law,  and  prove  the  spirits  which  they  contain  to  have  been 
"  imported  according  to  law,  and  the  duties  thereon  paid,  or  secured 
to  be  paid." 
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That  such  a  construction  of  the  law  is  carrying  its  penal  effects 
beyond  the  literal  meaning  of  its  terms,  we  understand  no  one  to 
deny.  The  words  are :  ^^  If  any  casks  containing  distilled  spirits, 
which  ought  to  be  marked  and  accompanied  with  certificates,"  &c. 
That  these  words  must  necessarily  be  confined  to  the  cask,  and  can- 
not extend  to  its  contents,  results,  we  think,  from  requiring  the 
article  to  be  marked,  as  well  as  accompanied  with  the  certificate ;  a 
requisition  absurd  in  terms,  if  applied  to  the  distilled  spirits  con- 
tained in  the  casks.  And  although  the  term,  "  the  same,"  used  in 
the  member  of  the  sentence  which  imposes  the  forfeiture,  might,  with 
grammatical  correctness,  be  applied  exclusively  to  the  cask,  and 
thereby  produce  a  greater  absurdity,  yet  it  may,  with  as  much  pro- 
priety, be  applied  to  both  the  cask  and  spirits  as  its  antecedent ;  and 
this  application  is  sustained  by  the  subsequent  words  of  the  same 
period ;  which  speak  expressly  and  exclusively  of  the  "  claimant  of 
the  spirits,"  and  leave  the  cask  to  be  claimed  only  as  an  incident  to 
the  property  in  the  spirits. 

The  constituents  of  the  offence  here  intended  to  be  visited 
on  the  claimant,  obviously  are :  *  1.  That  the  cask  should  [  *  424  ] 
contain  distiUed  spirits.  2.  That  it  should  be  one  which 
the  law  requires  should  be  marked  and  accompanied  with  a  certifi- 
cate, that  is,  one  that  has  been  used  for  foreign  spirits.  3.  That  it 
should  be  found  in  the  possession  of  some  person  unaccompanied 
with  the  legal  mark  and  certificates.  When  these  three  facts  concur^ 
the  property  is  presumed  subject  to  forfeiture ;  and  it  follows  that, 
unless  all  the  constituents  unite  in  the  given  case,  it  must  be  a  case 
of  innocence.  But  the  whole  argument  of  the  libellant  goes  to  im- 
pose a  fourth  circumstance  as  essential  to  the  imputation  of  inno- 
cence, and  the  absence  of  which,  of  consequence,  must  exist  in  order 
to  repel  the  imputation  of  crime ;  which  is,  that  the  distilled  spirits 
in  the  cask  should  be  the  identical  spirits  imported  in  the  cask ;  and 
this,  not  from  any  necessary  construction  of  the  language  of  the  act, 
but  as  a  deduction  firom  the  supposed  policy  of  the  act. 

We  are  induced  to  adopt  the  opinion  that,  even  if  it  were  consis- 
tent with  the  rules  of  construction  to  give  a  latitude  to  the  meaning  « 
of  language  used  in  a  statute  so  highly  penal,  the  language  of  this 
act  is  so  far  from  sanctioning  the  construction  here  contended  for, 
that  it  actually  repels  it ;  for,  it  is  observable  that,  when  the  act  goes 
on  to  declare  what  it  shall  be  incumbent  on  the  defendant  to  estab- 
lish, in  order  to  escape  the  penalty  of  the  law,  the  identity  of  the 
spirits  found  in  the  cask,  with  that  originally  imported,  is  not  required 
to  ne  proved.  It  is  only  required  that  he  should  prove  the 
spirits  seized  to  have  *  been  legally  imported,  and  the  duties  [  *  425  J 
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paid,  and  whether  in  those  casks  or  any  other  casks  is  altogether 
immaterial  to  his  defence.  Gin  and  brandy  may  interchange  recep- 
tacles, and  travel  together  in  perfect  security,  provided  they  have 
been  respectively  legally  imported,  and  the  original  certificates  attend 
the  casks  to  which  they  were  originally  attached. 

From  this,  we  think,  it  conclusively  results  that  the  government 
had  nothing  in  view  but  the  security  of  its  own  revenue,  without 
interfering  with  those  devices  of  the  mercantile  world  which  look 
only  to  individual  profit,  without  defrauding  the  government ;  and 
hence,  that  the  spirit  and  policy  of  the  43d  section  would  carry  us  no 
further  than  its  express  letter. 

But  there  are  other  views  of  this  subject,  which  raise  other  ques- 
tions in  adjudicating  on  this  cause.  And,  first,  it  is  very  obvious 
that,  if  the  change  of  the  contents  of  the  cask  could  invalidate  the 
immunities  of  the  certificate  in  other  cases,  it  could  not  in  the  case 
where  domestic  spirits  have  been  substituted  for  that  imported.  If 
the  evidence  establishes  any  adulteration  in  this  case,  it  proves  it  to 
have  been  made  by  the  addition  of  American  spirits  to  the  imported 
brandy.  But  when  the  act  imposes  upon  the  claimant  the  necessity 
of  proving,  "  that  the  spuits  found  in  the  casks  were  imported  into 
the  United  States  according  to  law,  and  the  duties  thereon  paid  or 
secured,"  it  could  not  have  intended  to  impose  an  actual  impossibil- 
ity, by  requiring  such  proof  as  to  spirits  which,  ex  vi  termini^ 
[  •  426  ]  *  were  not  imported.  Much  less  could  it  have  intended  to 
leave  open  a  chance  of  defence  where  the  substitution  was 
of  foreign  liquors,  upon  which  it  might,  by  possibility,  have  been  de- 
frauded, and  preclude  all  defence  as  to  domestic  spirits,  a  trade  in 
which,  coastwise  or  in  anywise,  was  perfectly  harmless,  and  could 
not- have  produced  a  fraud  upon  the  revenue. 

But,  although  the  UbeUant  may  have  failed  on  his  second  count, 
he  is  entitled  to  all  the  benefit  which  the  law  allows  him  under  his 
first  and  third.  And  here,  the  case  rests  upon  the  general  provisions 
of  the  50th,  70th,  71st,  and  some  other  sections  of  the  revenue  law, 
under  which  the  collector  was  certainly  justifiable  in  making  any 
seizure  where  he  had  reasonable  ground  to  suspect  that  a  firaud  upon 
the  revenue,  or  a  violation  of  the  revenue  laws,  was  meditated.  And, 
upon  showing  probable  cause  for  such  seizure,  the  ontLS  probandi  is 
thrown  upon  the  claimant.  Whatever  was  the  fact,  the  certificates 
of  the  numerous  individuals  who  examined  this  brandy,  and  testified 
to  its  equivocal  nature,  were  sufficient  to  attract  the  collector's  atten- 
tion, and  justify  his  instituting  an  inquiry  to  determine  whether  this 
brandy,  notwithstanding  the  certificates,  had  actually  paid  the  duty. 
The  brandy  which  had  paid  the  duty,  might,  by  possibility,  have  been 
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drawn  off,  and  other  brandy  substituted  that  h^d  evaded  the  duty. 
It  would  be  too  much,  also,  to  hold  him  to  a  correct  construction  of 
laws  which  have  excited  doubts  and  elicited  contrary  opin-  . 
ions  in  courts  of  justice.  The  claimant,  therefore,  •  upon  [  •  427  ] 
the  general  provisions  of  the  collection  law,  was  properly 
called  upon  to  furnish  an  explanation  of  circumstances  calculated  to 
excite  reasonable  suspicion.  After  comparing  the  mass  of  testimony 
which  the  case  affords,  we  are  led  to  the  conclusion  that  the  claimant 
has  successfully  repelled  the  charge  of  iUicit  importation.  If,  as 
before  observed,  the  brandy  was  not  the  identical  brandy  imported 
in  these  casks  in  which  it  was  seized,  still,  all  the  evidence  goes  to 
prove  that  it  was  in  part  the  same,  and  in  part  consisted  of  neutral 
spiritfiit  which  spirits  two  of  the  witnesses  call  American.  Illegal  im- 
portation, therefore,  is  out  of  the  case.  And  the  views  which  we 
have  taken  of  the  subject  render  it  unnecessary  to  examine  the  ques- 
tion, whether  the  evidence  establishes  the  fact  of  adulteration  or  not. 
Decree  of  condenmation  reversed,  with  a  certificate  of  probable 
cause. 


The  Steabiboat  Thobias  Jefferson.    Johnson  and  others,  Claim- 
ants. 

10  W.  428. 

The  diBtrict  court  has  not  admiralty  jurisdiction  of  a  suit  for  wages  earned  on  a  voyage  npon 

the  Missouri  Biver,  above  the  ebb  and  flow  of  the  tide. 

Appbal  from  the  circuit  court  of  the  United  States  for  Kentucky. 

Story,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  suit  brought  in  the  district  court  of  Kentucky,  for  sub- 
traction of  wages.  The  libel  claims  wages  earned  on  a  voyage  from 
Shippingport,  in  that  State,  up  the  River  Missouri,  and  back  again 
to  the  port  of  departure ;  and  the  question  is,  whether  this 
case,  as  stated  in  the  •libel,  is  of  admiralty  and  maritime  [  *  429  ] 
jurisdiction,  or  otherwise  within  the  jurisdiction  of  the  dis- 
trict court  ?  The  court  below  dismissed  the  libel  for  want  of  juris- 
diction, and  the  libellants  have  appealed  from  that  decree  to  this 
court. 

In  the  great  struggles  between  the  courts  of  common  law  and  the 
admiralty,  the  latter  never  attempted  to  assert  any  jurisdiction  except 
over  maritime  contracts.  In  respect  to  contracts  for  the  hire  of  sea- 
men, the  admiralty  never  pretended  to  claim,  nor  could  it  rightfully 
exercise  any  jurisdiction,  except  in  cases  where  the  service  was  sub- 
stantially performed,  or  to  be  performed,  upon  the  sea,  or  upon  waten 
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within  th^  ebb  and  flow  of  the  tide.  This  is  the  prescribed  limit 
which  it  was  not  at  liberty  to  transcend.  We  say,  the  service  was  to 
be  substantially  performed  on  the  sea,  or  on  tide  water,  because  there 
is  no  doubt  that  the  jurisdiction  exists,  although  the  commencement 
or  termination  of  the  voyage  may  happen  to  be  at  some  place  beyond 
the  reach  of  the  tide.  The  material  consideration  is,  whether  the 
service  is  essentially  a  maritime  service.  In  the  present  case,  the 
voyage,  not  only  in  its  commencement  and  termination,  but  in  all  its 
intermediate  progress,  was  several  hundreds  of  miles  above  the  ebb 
and  flow  of  the  tide ;  and  in  no  just  sense  can  the  wages  be  con- 
sidered as  earned  in  a  maritime  employment 

Some  reliance  has  been  placed  in  argument  upon  that  clause  of 
the  Judiciary  Act  of  1789,  c.  20,  s.  9,^  which  includes  all  seizures 
made  on  waters  navigable  from  the  sea,  by  vessels  of  ten 
[  •  430  ]  •  or  more  tons  burden,  (of  which  description  the  waters  in 
this  case  are,)  within  the  culmiralty  jurisdiction.  But  this 
is  a  statutable  provision,  and  limited  to  the  cases  there  stated.  To 
make  the  argument  available,  it  should  be  shown  that  some  act  of 
congress  had  extended  the  right  to  sue  in  courts  having  admiralty 
jurisdiction  to  cases  of  voyages  of  this  nature.  We  have  for  this 
purpose  examined  the  act  of  congress  for  the  government  and  regu- 
lation of  seamen  in  the  merchants'  service,  (act  of  1790,  c  29,^)  and 
though  its  language  is  somewhat  general,  we  think  that  its  strict 
interpretation  confines  the  remedy  in  the  admiralty  to  such  cases  as 
ordinarily  belong  to  its  cognizance,  as  maritime  contracts  for  wages. 
It  merely  recognizes  the  existing,  and  does  not  intend  to  confer  any 
new  jurisdiction.  Whether,  under  the  power  to  regulate  commerce 
between  the  States,  congress  may  not  extend  the  remedy,  by  the 
summary  process  of  the  admiralty,  to  the  case  of  voyages  on  the 
western  waters,  it  is  unnecessary  for  us  to  consider.  If  the  public 
inconvenience,  from  the  want  of  a  process  of  an  analogous  nature, 
shall  be  extensively  felt,  the  attention  of  the  legislature  will  doubtless 
be  drawn  to  the  subject.  But  we  have  now  only  to  declare  that  the 
present  suit  is  not  maintainable  as  a  cause  of  admiralty  and  mari- 
time jurisdiction,  upon  acknowledged  principles  of  law. 

The  decree  of  the  circuit  court,  dismissing  the  libel  for  want  ol 
jurisdiction,  is  therefore  affirmed.  Decree,  accordingly. 

10P  108;  IIP.  175;  5H.441;  6H.844;  12  H.  448;  20H.296;  4Wal.565;  7WaL624. 
*  1  State,  at  Laige,  78.  '^  lb.  131. 
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Thb  Santa  Maria.     The  Spanish  Consul,  Libellant 

10  W.  431. 

After  a  case  has  been  once  remanded,  an  appeal  brings  up  only  the  subscqacnt  proceedings, 
hut  the  rights  growing  out  of  and  involred  in  those  subsequent  proceedings,  raay  in  part 
depend  upon  proceedings  prior  to  the  mandate,  and  in  such  a  case  the  court  must  look 
into  those  prior  proceedings. 

Every  existing  claim  which  a  party  has  omitted  to  make  at  the  hearing  of  an  admiralty 
cause,  on  the  merits,  before  a  final  decree,  is  to  be  considered  as  waived,  and  cannot  be 
brought  forward  on  any  subsequent  proceedings. 

If  property  has  been  wrongfully  brought  into  the  United  States,  and  the  duty  paid  by  a 
wrongful  captor,  and  a  decree  of  restitution  is  made  after  a  sale,  the  captor  is  liable  on 
such  a  decree,  only  for  the  balance,  without  interest,  after  deducting  the  amount  paid  as 
duties. 

Appeal  from  the  circuit  court  of  the  United  States  for  Maryland. 

This  cause  was  formerly  before  the  court,  and  the  decis- 
ion then  pronounced  will  be  found  *  reported,  7  "W.  490.  [  *  432  ] 
The  claim  of  Mr.  Burke,  as  a  bond  fide  purchaser,  was  then  •. 
rejected,  upon  the  ground  of  the  illegality  of  the  orignal  capture,  it 
having  been  made  in  violation  of  the  neutrality  of  the  United  States  ; 
and  a  general  decree  of  restitution  was  awarded  in  favor  of  the  libel- 
lant,  suing  in  his  official  character  as  the  consul  of  Spain,  for  the 
benefit  of  the  original  owners.  A  mandate  issued  from  this  court  to 
the  court  below,  to  carry  that  decree  into  effect.  Pending  the  original 
proceedings  in  the  court  below,  and  before  the  appeal,  the  property, 
upon  the  application  of  Mr.  Burke,  was  delivered  to  him,  upon  a 
stipulation  given  with  sureties  in  the  usual  manner,  for  the  payment 
of  the  appraised  value,  according  to  the  future  decree  of  the  court. 
The  appraisers  estimated  the  property  at  $7,473.43,  being,  as  they 
declare,  '^  the  long  price,  including  custom-bouse  duties,"  and  for  this 
sum  the  stipulation  was  given.  Upon  the  application  to  the  court 
below,  to  enforce  the  mandate  of  this  court,  Mr.  Burke  filed  a  peti- 
tion, asserting  that  be  had  incurred  cost  and  expenses,  and  paid  cer- 
tain liens  upon  the  property.  The  specifications  now  insisted  on  were 
the  following :  1.  Insurance  on  the  property  from  Galveztown  to  Bal- 
timore, namely,  $751.25.  2.  Duties  paid  on  the  same  at  Baltimore, 
namely,  $1,945.14.  A  petition  was  also  filed  on  behalf  of  Mr.  Burke 
p.nd  a  Mr.  Forbes,  (who  now,  for  the  first  time,  appeared  in  the 
c;ause,)  as  joint  owners  of  the  schooner  Harriet,  m  which 
the  property  in  *  question  was  brought  from  GhJveztown  to  [  *  433  ] 
Baltimore,  praying  for  the  allowance  of  freight  for  the 
voyage,  amounting  to  $1,500.  The  libellant  also  made  an  applica- 
tion for  interest  upon  the  amount  of  the  stipulation  to  be  decreed  in 
his  favor,  either  from  the  time  of  capture,  from  tiie  date  of  the  stipU' 
lation,  or  from  the  decree  of  this  court. 
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The  respective  claims  of  all  the  parties  for  those  allowances  were 
rejected  by  the  circuit  court,  and  from  the  decree  dismissing  them  an 
appeal  was  taken  to  this  court. 

The  Attorney' Qeneralj  for  the  appellant 

2).  Hoffman,  contra. 

[  *  441  ]       *  Story,  J.,  delivered  the  opinion  of  the  court,  and,  after 

stating  the  case,  proceeded  as  follows  :  — 
Several  preliminary  questions  have  been  argued,  which  must  be 
disposed  of  before  the  court  can  entertain  any  question  upon  the 
merits  of  these  claims;  and  if  disposed  of  one  way,  they  put  an  end 
to  the  controversy. 

In  the  first  place,  it  is  asserted  that  Mr.  Burke  is  a  maid  Jide 

claimant,  entitled  to  no  favor  whatever ;  and  by  reference 
[  *  442  ]  to  the  original  *  proceedings,  will  be  found  a  party  to  the 

wrongful  capture  and  detention  of  the  property.  And  the 
first  question,  therefore,  that  arises,  is,  whether  upon  this  appeal  the 
court  can  look  into  those  proceedings  for  the  purpose  of  ascertaining 
the  guilt  or  innocence  of  the  claimant  ?  The  principle  laid  down  in 
the  case  of  Rose  v,  Himely,  5  C.  313,  that,  upon  an  appeal  from  a 
mandate,  nothing  is  before  the  court  but  the  proceedings  subsequent 
to  the  mandate,  is  undoubtedly  correct  in  the  sense  in  which  that 
expression  was  used,  with  reference  to  the  doctrine  of  that  case. 
Whatever  had  been  formerly  before  the  court,  and  was  disposed  of 
by  its  decree,  was  considered  as  finally  disposed  of;  and  the  question 
of  interest  raised  upon  the  execution  of  the  mandate  in  that  case, 
was  in  that  predicament.  But  upon  all  proceedings  to  carry  into 
effect  the  decree  of  the  court,  the  original  proceedings  are  always 
before  the  court,  so  far  as  they  are  necessary  to  determine  any  new 
points  or  rights  in  controversy  between  the  parties,  which  were  not 
terminated  by  the  original  decree.  The  court  may,  therefore,  inspect 
the  original  proceedings,  to  ascertain  the  merits  or  demerits  of  the 
parties,  so  far  as  they  bear  on  the  new  claims,  and  must  decide  upon 
the  whole  examination  what  its  duty  requires.  In  the  prefsent  case, 
it  is  impossible  to  separate  the  stipulation  from  the  other  proceedings. 
It  is  unintelligible  without  reference  to  them.    The  court  must  inspect 

them,  to  guide  it  in  its  future  acts,  and  to  enable  it  to  carry 
[  *  443  ]  into  effect  the  decree  of  the  supremef  court.     That  *  decree 

restores  the  property  generally,  as  claimed  by  the  libellant ; 
but  what  that  property  is,  in  what  predicament  it  is,  and  what 
are  the  means  by  which  it  is  to  be  restored,  must  be  ascertained| 
before  the  court  can  institute  any  further  proceedings. 
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Another  preliminary  question  is,  whether  the  suhject-matter  of 
these  claims  is,  in  this  stage  of  the  cause,  open  for  discussion.  AU 
the  claims  of  Mr.  Burke  might  certainly  have  been  brought  forward, 
and  insisted  upon  in  the  original  proceedings.  If  his  right  to  the 
property  was  not  established,  still,  he  might  be  entitled  to  equitable 
deductions  for  meliorations  or  charges ;  and  if  these  claims  were 
favored  by  the  court,  the  decree  of  restitution  would  have  been  sub- 
ject to  these  deductions.  They  would  then  have  constituted  a  lien 
upon  the  property,  and  the  circuit  court  must  have  enforced  it  But 
no  such  claims  were  insisted  upon  in  the  written  allegations,  or  even 
vivd  vocCj  at  the  hearing ;  the  omission  was  voluntary,  and  the  decree 
of  restitution  passed  in  the  most  absolute  and  unconditional  form. 
The  consequences  of  now  admitting  them  to  be  brought  before  this 
court,  by  appeal,  would  be  most  inconvenient  and  mischievous  in 
practice.  It  would  encourage  the  grossest  laches  and  delays.  The 
party  might  lie  by  through  the  whole  progress  of  the  original  cause, 
until  a  final  decree,  holding  the  real  owner  out  of  his  property,  and 
securely  enjoying,  as  in  this  case,  the  profits,  and  then  start  new 
claims  for  future  investigation,  which  would  protract  the 
final  decision  to  an  indefinite  period.  Such  a  *  course  [  *  444  ] 
would  have  a  tendency  justly  to  bring  into  disrepute  the 
administration  of  justice,  and  inflict  upon  the  innocent  all  the  evils 
of  expensive  litigation.  We  think,  therefore,  that  upon  principle 
every  existing  claim  which  the  party  has  omitted  to  make  at  the 
hearing  upon  the  merits,  and  before  the  final  decree,  is  to  be  consid- 
ered as  waived  by  him,  and  is  not  to  be  entertained  in  any  future 
proceedings ;  and  when  a  decree  has  been  made,  which  is  in  its  own 
terms  absolute,  it  is  to  be  carried  into  effect  according  to  those  terms, 
and  excludes  all  inquiry  between  the  litigating  parties  as  to  liens  or 
claims  which  might  have  been  attached  to  it  by  the  court,  if  they 
had  been  previously  brought  to  its  notice.  These  remarks  apply  as 
well  to  the  claim  for  freight  as  the  other  items.  Mr.  Burke,  as  the 
importer  of  the  goods,  would,  if  the  carrier  ship  had  belonged  to  a 
mere  stranger,  have  been  directly  responsible  for  the  fireight,  and 
would  have  been  entitled  to  bring  it  forward  in  the  original  suit  as  an 
equitable  charge.  It  can  make  no  difference  in  his  favor  that  he  was, 
as  he  now  asserts  himself  in  his  petition  to  be,  a  joint  owner  of  the 
vessel  with  Mr.  Forbes.  Whether,  as  between  himself  and  his  co- 
proprietor,  he  would  be  liable  to  pay  any  freight,  does  not  appear, 
for  the  petition  is  naked  of  any  proofs,  and  he  may  have  occupied 
only  his  own  portion  of  the  vessel.  Nor  is  there  any  evidence  ad- 
duced that  Mr.  Forbes  was  really  a  joint  owner ;  and  in  his  original 
claim,   Mr.   Burke   expressly   asserts    the   vessel    to  be    his    own« 
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[  •  445  ]  in  terras  which  imply  a  sole  proprietary  interest.  *  Bat 
without  relying  on  these  circumstances,  it  is  sufficient  to 
say,  that  it  is  too  late  for  Mr.  Burke  in  any  way  to  assert  the  claim 
for  freight,  and  if  payable  at  all,  he  must  now  bear  the  burden  occa- 
sioned by  his  own  laches. 

This  view  of  the  subject  makes  it  wholly  unnecessary  to  enter 
upon  the  inquiry,  how  far  Mr.  Burke  is  an  innocent  possessor  of  the 
property  in  controversy,  and,  as  such,  entitled  to  equitable  deduc- 
tions and  charges.  The  claim,  whether  a  lien  or  a  mere  equity,  has 
been  totally  displaced  by  the  unconditional  decree  of  restitution. 

The  same  doctrine  applies  to  the  claim  of  interest  made  by  the 
libellant.  The  question  was  involved  in  the  original  proceedings, 
and  the  libel  itself  contains  an  express  prayer  for  damages  as  well 
as  for  restitution  of  the  property.  Damages  are  often  given  by  way 
of  interest  for  the  illegal  seizure  and  detention  of  property ;  and,  in- 
deed, in  cases  of  tort,  if  given  at  all,  interest  partakes  of  the  very 
nature  of  damages.  The  ground  now  assumed  is,  that  interest  ought 
to  be  given  since  the  date  of  the  stipulation,  or,  at  all  events,  since 
the  decree  of  restitution,  because  the  claimant  has  had  the  use  of  the 
property  during  this  period,  and  it  is  but  a  just  compensation  to  the 
libellant  for  the  delay  and  loss  he  has  sustained  by  the  dispossession. 
It  might  have  been  just  and  proper  for  the  court  below  to  have  re- 
fused the  delivery  of  the  property  upon  stipulation,  unless  upon  the 
express  condition  that  the  same  should  carry  interest,  if  so  decreed 
by  the  court.  And  in  cases  of  this  nature,  it  appears  to  us 
[  *  446  ]  *  highly  proper  that  such  a  clause  should  be  inserted  in  the 
stipulation.  But  the  present  stipulation  contains  no  such 
clause,  and,  therefore,  so  far  as  respects  the  principal  and  sureties,  to 
decree  it  upon  that  would  be  to  include  a  liability  not  justified  by  its 
terms.  It  is  true  that  interest  might  be  decreed  against  Mr.  Burke, 
personally,  not  as  the  stipulator,  but  as  the  claimant  in  the  cause ; 
but  then  it  would  be  by  way  of  damages  for  the  detention  or  delay. 
In  this  view,  it  was  a  matter  open  for  discussion  upon  the  original 
appeal ;  and  no  interest  having  been  then  e&ked  for  or  granted,  the 
claim  is  finaUy  at  rest  What  was  matter  formerly  before  the  court 
cannot  again  be  drawn  into*  controversy. 

We  have  considered  these  questions  thus  far  upon  principle.  But 
they  have  been  already  decided  by  this  court.  The  case  of  Rose  t?. 
Himely,  5  C.  313,  is  directly  in  point.  The  authority  of  that  case 
has  not  been  in  the  slightest  degree  impugned,  and,  without  over- 
throwing it,  this  court  could  not  now  entertain  the  present  claims. 
We  are  not  disposed  to  doubt  the  entire  correctness  of  that  adjudica- 
tion. 
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The  question  in  regard  to  the  duties  admits  of  a  very  different 
consideration.  The  decree  of  restitution  awards  to  the  libellant  the 
whole  property  in  controversy,  and  nothing  more.  Upon  the  face  of 
the  proceedings,  it  appears  that  the  stipulation  was  taken  for  the 
appraised  value  of  the  property,  including  the  duties  paid 
to  the  United  States  by  the  claimant.  The  amount  *  of  [  *  447  ] 
those  duties  never  constituted  any  part  of  the  property  of 
the  libellant,  or  those  for  whom  he  acts.  Neither  he  nor  they  have 
ever  incurred  the  charge,  or  made  the  advance.  And  if  it  is  now 
given  to  the  libellant,  it  is  a  sum  beyond  the  value  of  the  property, 
which  has  been  paid  upon  the  importation  without  his  aid,  and  with- 
out any  injury  to  him  or  his  principal.  It  is  true  that,  in  the  hands 
of  the  claimant,  the  property  may  be  assumed  to  be  worth  the  whole 
appraised  value  ;  but  that  value  includes  not  only  the  value  of  the 
property  per  se,  but  the  amount  of  the  duties  already  paid  by  the 
claimant  In  receiving  it,  the  claimant  has  received  no  more  of  the 
libellant's  property  than  the  sum,  deducting  the  duties,  already  paid. 
It  has  been  said  that  the  property  was  wrongfully  brought  to  the 
United  States  by  the  claimant,  and,  therefore,  he  is  not  entitled  to 
favor.  This  might  be  a  satisfactory  answer  to  any  attempt  of  the 
claimant  to  charge  the  libellant  with  the  duties  as  an  equitable  charge. 
But  no  such  claim  has  been  asserted ;  and  if  the  court  were  now  to 
decree  to  the  libellant  the  whole  sum  in  the  stipulation,  the  decree  in 
effect  would  require  the  claimant  to  pay  the  duties  to  the  libeUant, 
as  well  as  to  the  government.  The  original  decree  purports  no  such 
thing.  It  is  confined  to  simple  restitution  of  the  property ;  and  the 
proceeds  substituted  for  that  are  the  net  sum,  deducting  the  duties ; 
the  market  price,  or  appraised  value,  being  compounded  of  the  orig- 
inal value  and  the  duties.  These  observations  are  confined 
to  a  case  where  the  error  in  the  *  stipulation  is  apparent  [  *  448  ] 
upon  the  face  of  the  proceedings ;  and  it  would  be  danger- 
ous as  well  as  improper  to  entertain  the  question  where  the  evi- 
dence must  be  sought  from  extrinsic  sources. 

Upon  the  whole,  the  decree  of  the  circuit  court  is  affirmed  as  to  all 
things  except  the  disallowance  of  the  claim  for  the  deduction  of 
duties,  and  as  to  that  it  is  reversed ;  and  it  is  ordered  that  the  libel- 
lant have  restitution  of  the  net  appraised  value,  deducting  the  duties ; 
and  that  as  to  so  much  thereof  as  has  not  been  already  paid  to  him, 
interest  be  allowed  to  him  at  the  rate  of  six  per  cent  per  annum,  from 
the  time  of  the  allowance  of  the  present  appeal  unto  the  final  execu- 
tion of  this  decree,  and  that  the  stipulation  stand  security  therefor. 

3  P.  307;  9  P.  275  ;  12  P.  488;  15  P.  52;  3  H.  413 ;  6  H.  31 ;  15  H.  451. 

20  H.  467. 
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Day  and  others  v.  Chism. 

10  W.  449. 

In  an  action  on  a  corenant.  of  warranty  of  title,  it  is  necessary  to  arer  an  eriction  by  title 
paramount ;  and  an  arerment  of  '*  ouster  by  due  course  of  law,"  amounts  to  such  an 
averment* 

An  omission  to  show  in  a  declaration  how  the  plaintiff  is  heir,  is  not  bad  on  general  demurrer. 

So,  if  plaintiff  declares  as  devisee,  and  omits  to  set  out  the  will. 

Error  to  the  circuit  court  of  the  United  States  for  Tennessee. 

Bibbf  for  the  plaintiff  in  error. 

EatoUj  for  the  defendant  in  error. 

[  *  450  ]       *  Marshall,  C.  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  of  covenant  brought  by  the  heirs  and 
devisees  of  Nathaniel  Day,  in  the  court  for  the  seventh  circuit,  for 
the  district  of  Tennessee,  on  a  covenant  contained  in  a  deed  from  the 
defendant  to  the  said  Nathaniel  Day,  purporting  to  convey  a  tract  of 
land  therein  mentioned.  The  declaration,  which  contains  six  counts, 
states  the  covenant  in  the  fourth,  in  the  following  words :  That  the  said 
Obadiah  Chism,  the  defendant,  '^'then  and  there,  by  the  said  indenture, 
covenanted  and  agreed  with  the  said  Nathaniel  Day,  his  heirs  and 
assigns,  to  warrant  and  defend  the  title  to  the  said  premises  against 
the  claim  of  all  and  every  other  person  whatsoever,  as  his  own  proper 
right  in  fee-simple."  In  the  fifth  count  the  covenant  alleged  is,  "  to 
warrant  and  defend  the  land  against  all  and  every  person  whatever." 
In  some  of  the  counts  the  only  breach  assigned  is  want  of  title  in 
the  defendant  The  fourth  and  fifth  counts  charge  that  <<  the  said 
Obadiah,  the  defendant,  hath  not  kept  and  performed  his  covenant 
BO  made  with  the  said  Nathaniel  aforesaid,  with  the  said  Nathaniel 
in  his  lifetime,  nor  with  the  plaintiffs  since  his  death,  but  hath  broken 
it  in  this,  that  he  hath  not  warranted  and  defended  the  title 
[  *  451  ]  to  said  premises,  described  in  said  covenant,  *  against  all 
and  every  person  whatsoever,  to  said  Nathaniel  Day,  his 
heirs  and  assigns ;  and  also  in  this,  that  the  said  Obadiah  had  no 
title  to  said  tract  of  land,  but  it  was  vested  in  the  State  of  Ten- 
nessee ;  and  the  said  plaintiffs  aver  that,  by  reason  of  said  want  of 
title  in  said  Obadiah,  the  said  Nathaniel,  in  his  lifetime,  and  the 
plaintiffs  since  his  death,  were  unable  to  obtain  possession  thereof, 
or  to  derive  any  benefit  therefrom ;  and  also  in  this,  that  the  said 
Obadiah  had  not  a  good  and  sufficient  title  to  the  said  tract  of  land, 
and  by  reason  thereof  the  said  plaintiffs  were  ousted  and  dispos- 
sessed of  the  said  premises  by  due  course  of  law ;  and  also  in  this, 
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ihat  the  said  Obadiah  had  no  title  to  the  said  premises,  but  the  same 
was  in  the  State  of  North  Carolina,  by  reason  whereof  the  said  Na- 
thaniel, in  his  lifetime,  and  the  plaintiffs  since  his  death,  were  and 
are  unable  to  obtain  possession  of  the  said  premises." 

The  defendant  demurred  to  the  declaration,  and  assigned  for  cause 
of  demurrer,  that,  1.  ^  It  does  not  appear  Ih  and  by  the  said  decla- 
ration, any  averment  or  allegation  therein,  that  the  said  plaintiffs 
have  been  evicted  by  a  title  paramount  to  the  title  of  the  defendant ; 
and  2.  The  said  declaration  is,  in  other  respects,  defective,  uncer- 
tain, and  informal." 

The  (^venant  stated  in  the  declaration  is,  we  think,  a  covenant  of 
warranty,  and  not  a  covenant  of  seisin,  or  that  the  vendor  has  title. 
In'  an  action  on  such  a  covenant,  it  is  undoubtedly  necessary  to 
allege,  substantially,  an  eviction  by  title  paramount,  but  we 
do  not  think  that  any  •formal  words  are  prescribed,  in  which  [  *  452  ] 
this  allegation  is  to  be  made.  It  is  not  necessary  to  say  in 
terms,  that  the  plaintiff  has  been  evicted  by  a  title  paramount  to  that 
of  the  defendants.  In  this  case,  we  think  such  an  eviction  is  aver- 
red substantially.  The  plaintiff  aver  '^  that  the  said  Obadiah  had 
not  a  good  and  suflBcient  title  to  the  said  tract  of  land ;  and  by  reason 
thereof  the  said  plaintif&  were  ousted  and  dispossessed  of  the  said 
premises  by  due  course  of  law."  This  averment,  we  think,  contains 
all  the  facts  which  constitute  an  eviction  by  title  paramount.  The 
person  who,  from  want  of  title,  is  dispossessed  and  ousted  by  due 
course  of  law,  must,  we  think,  be  evicted  by  title  paramount 

We  think,  then,  that  the  special  cause  assigned  for  the  demurrer 
will  not  sustain  it. 

There  are  other  defects  in  the  declaration,  which  are  supposed  by 
the  counsel  for  the  defendants  in  error  to  be  sufficient  to  support  the 
judgment.  The  plaintiffs  claim  both  as  heirs  and  devisees,  and 
do  not  show  in  particular  how  they  are  heirs,  nor  do  they  set  out 
the  will. 

It  is  undoubtedly  true  that  their  title  cannot  be  in  both  characters, 
and  that  the  will,  if  it  passes  the  estate  differently  from  what  it  would 
pass  at  law,  defeats  their  title  as  heirs.  But  a  man  may  devise  lands 
to  his  heirs,  and  the  statement  that  they  are  his  heirs,  as  well  as  his 
devisees,  though  not  a  strictly  artificial  mode  of  declaring,  is  an 
error  of  form  and  not  of  substance.  Of  the  same  character  is,  we 
think,  the  omissk>n  to  state  how  the  plaintifis  are  heirs,  or 
to  set  out  the  wilL  *  Although,  in  the  case  of  Denham  v.  [  *  463  ] 
Stephenson,  1  Salk.  355,  6  Mod.  241,  the  court  says,  "  that 
where  H.  sues  as  heir,  he  must  show  his  pedigree,  and  coment  hereSf 
for  it  lies  in  his  proper  knowledge,"  the  court  does  not  say  that  the 

40* 


474       SUPREME    COURT  OP  THE  UNITED  STATES. 

M'Dowell  V.  Peyton.    10  W. 

omission  to  do  this  would  be  fatal  on  a  general  demurrer,  or  that  it 
is  an  error  in  substance.  The  plaintiff  must  show  how  he  is  heir  on 
the  trial;  and  the  32d  section  of  the  Judiciary  Act  of  1789,  c  20,' 
applies,  we  think,  to  omissions  of  this  description.  The  judgment 
may  be  given,  '<  according  to  the  right  of  the  cause,  and  matter  in 
law,"  although  the  declaration  may  not  show  whether  the  plaintiff  is 
the  son  or  brother  of  his  ancestor,  or  may  not  set  out  the  will  at  large* 
An  averment  that  he  is  the  heir  or  the  devisee,  avers  substantially  a 
valid  title,  which  it  is  incumbent  on  him  to  prove  at  the  trial 

The  declaration  presents  another  objection,  respecting  which  the 
court  has  felt  considerable  difficulty.  In  the  same  count  breaches 
are  assigned  which  are  directly  repugnant  to  each  other.  The  plain- 
tiffs allege  that,  from  the  defect  of  title  in  the  vendor,  they  have  not 
been  able  to  obtain  possession  of  the  premises ;  and  also  that  they 
have  been  dispossessed  of  those  premises  by  due  course  of  law. 
These  averments  are  in  opposition  to  each  other.  But  the  allegation 
that  possession  has  never  been  obtained  is  immaterial,  because  not 
a  breach  of  the  covenant,  and,  the  majority  of  the  court  is  disposed 

to  think,  may  be  disregarded  on  a  general  demurrer. 
[  *  454  ]       *  It  is  the  opinion  of  the  court  that  the  fourth  and  fifth 

counts,  however  informal,  have  substance  enough  in  them 
to  be  maintained  against  a  general  demurrer,  and  that  the  judgment 
must  be  reversed  and  the  cause  remanded  for  further  proceedings.  It 
will  be  in  the  power  of  the  circuit  court  to  allow  the  parties  to  amend 
their  pleadings.  Judgment  reversed^  accordingly. 

4  H.  181. 


McDowell  v.  Peyton  and  others. 

10  W.  464. 

Under  the  land  law  of  Kentucky  it  is  necessary  that  the  descriptive  calls  should  designate 
the  place  so  as  to  enable  a  sabseqnent  locator  of  ordinary  intelligence  to  find  the  land 
by  reasonable  search. 

The  construction  of  a  statute  of  a  State  affecting  titles  to  land,  by  the  highest  ooort  of  a 
State,  is  entitled  to  peculiar  respect. 

Appeal  from  the  circuit  court  of  the  United  States  for  Kentucky. 
Wickliffej  for  the  appellant 

Talbot,  for  the  respondents. 

[  •  465  ]       *  Marshall,  C.  J.,  delivered  the  opinion  of  the  court 

1  1  Stats,  at  Large,  91. 
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This  is  an  appeal  from  a  decree  pronounced  in  the  court  of  the 
United  States  for  the  7th  circuit  and  district  of  Kentucky,  dismissing 
a  bill  brought  by  the  plaintijBf,  to  obtain  a  conveyance  for  a  tract  of 
land  in  possession  of  the  defendant  under  an  elder  grant,  to  which 
the  plaintiff  claims  to  have  the  superior  equitable  title.  The  de- 
fendant rests  on  his  patent ;  and  as  the  entry  under  which  the  plaintiff 
claims  was  made  before  that  patent  issued,  the  cause  depends  essen 
tiaUy  on  the  validity  of  the  entry.     It  is  in  these  words :  — 

December  24, 1782.  «  John  Tabb  enters  10,000  acres  of  land,  on 
part  of  a  treasury  warrant,  No.  9739,  to  be  laid  off  in  one  or  more 
surveys,  lying  between  Stoner's  Fork  and  Kingston's  Fork,  beginning 
about  six  or  seven  miles  nearly  northeast  of  Harrod's  Lick,  at  two 
white  ash  saplings  from  one  root,  with  the  letter  K  marked  on  each 
of  them,  standing  at  the  forks  of  a  west  branch  of  Hingston's  Fork, 
on  the  CEist  side  of  the  branch,  then  running  a  line  from  said  ash 
saplings,  south  45  degrees  east,  1,600  poles,  thence  extending  firom 
each  end  of  this  line  north  45  east,  down  the  branch,  until  a  line 
nearly  parallel  to  the  beginninjg  line  shall  include  the  quantity  of 
vacant  land,  exclusive  of  prior  claims." 

The  counsel  for  the  defendant  insists,  that  this  *  entry  is  [  •  456  ] 
invalid,  because  it  does  not  describe  the  land  with  that 
certainty  which  is  required  by  the  land  law  of  Kentucky.     They  con- 
tend that  the  description  given  to  find  the  beginning  is  false,  and 
calculated  to  mislead  a  subsequent  locater. 

Harrod's  Lick,  Stoner's  Fork,  and  Hingston's  Fork,  are  proved  to 
have  been  objects  well  known  by  those  names  at  the  date  of  the 
entry,  and  serve  as  a  general  description  of  the  country  in  which  the 
land  lies;  but  it  is  not  shown  that  the  two  white  ash  saplings  from 
one  root,  with  the  letter  K  marked  on  each  of  them,  standing  at  the 
forks  of  a  west  branch  of  Hingston's  Fork,  had  acquired  sufficient 
notoriety  to  constitute  a  valid  call  for  the  beginning  of  an  entry, 
without  further  aid  than  is  afforded  by  the  information  that  the  land 
lies  between  these  forks.  Its  identity  is  proved,  but  the  decisions  on 
the  act  of  1779  require  notoriety  as  well  as  identity.  The  plaintiffs' 
counsel  maintain  that  there  are  descriptive  words  in  the  entry  suffi- 
cient to  bring  a  person,  using  reasonable  diligence,  and  searching  for 
this  beginning,  near  enough  to  it  to  find  the  two  white  ash  saplings. 
Those  descriptive  words  are :  "  Beginning  about  six  or  seven  miles 
nearly  northeast  of  Harrod's  Lick,  at  two  white  ash  saplings,  &c., 
standing  at  the  forks  of  a  west  branch  of  Hingston's  Fork,  on  the 
east  side  of  the  branch."  The  information  which  is  to  guide  a  subse- 
quent locater  to  the  white  ash  saplings,  is  the  course  and  distance  from 
Harrod's  Lick,  and  the  forks  of  a  west  branch  of  Hingston's  Fork. 
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[  •  457  ]  A  survey  was  made  by  the  order  of  the  court,  *  and  the 
plat  shows  that  the  saplings  mentioned  in  the  entry  are  three 
miles  and  one  hundred  and  forty-five  poles  from  Harrod's  Lick,  and 
that  the  course  which  leads  to  them  is  north  53  degrees  east.  The 
real  distance,  then,  is  about  one  half  the  distance  called  for  in  the 
entry,  and  the  course  varies  eight  degrees. 

To  obviate  the  objection  founded  on  this  variance,  the  plaintiff 
alleges  the  distinction  between  the  descriptive  and  locative  calls  of 
an  entry.  The  purpose  of  the  first  is  to  bring  the  subsequent  locater 
into  the  neighborhood  of  the  land  he  means  to  avoid,  and  that  of 
the  second  is  to  find  the  land  already  appropriated,  so  as  to  enable 
him  to  appropriate  the  adjacent  residuum.  The  precision,  therefore, 
which  is  necessary  in  a  locative  call,  has  never  been  required  in  that 
which  is  descriptive. 

The  correctness  of  this  principle  is  not  controverted.  Still,  it  is 
necessary  that  the  descriptive  calls  should  designate  the  place  so 
nearly  as  to  give  information  which  would  enable  a  subsequent 
locater  of  ordinary  intelligence  to  find  the  land  previously  entered, 
by  making  a  reasonable  search.  It  will  not  be  pretended  that,  in 
such  a  case  as  this,  exactness  in  distance  or  in  course  would  be  in- 
dispensable to  the  validity  of  the  entry ;  but  distance  and  course  are 
both  intended  to  lead  to  the  ash  saplings,  and,  if  unaided  by  other 
description,  could  alone  be  regarded  by  the  person  who  should  search 
for  them.  He  would  pursue  a  northeast  course  at  least  six  nules 
firom  Harrod's  Lick  ;  and  not  finding  a  western  branch 
[  •  458  ]  *  of  Hingston,  would  search  for  such  a  stream  in  every 
direction,  from  the  place  to  which  he  was  conducted  by  his 
course  and  distance.  In  an  unexplored  country,  covered  with  cane 
and  other  wood,  it  would  be  extremely  difficult  to  find  an  object  far 
firom  being  conspicuous,  at  a  distance  of  two  or  three  miles,  and 
would  require  more  time  and  labor  than  ought  to  be  imposed  on  a 
person  desirous  of  appropriating  the  adjacent  residuum.  The  coun- 
sel for  the  plaintiffs  would  not  attempt  to  support  such  an  entry ;  but 
they  contend  that  the  error  in  both  course  and  distance  is  corrected 
by  other  parts  of  the  entry,  and  by  the  situation  of  objects  to  which 
the  attention  is  directed. 

The  land  is  required  to  lie  between  Stoner  and  Hingston  ;  and  the 
person  who  should  pursue  a  northeast  direction  firom  Harrod's  Lick, 
in  search  of  it,  would  strike  Hingston  at  the  distance  of  five  and  one 
eighth  miles.  He  would,  consequently,  know  that  he  had  passed 
the  ash  saplings,  and  would  return  in  search  of  them.  His  search 
would  be  directed  to  a  western  branch  of  Hingston,  at  the  forks  of 
which  the  two  white  ash  saplings  would  be  found.     It  is  contended 
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that  this  description  would  lead  the  inquirer  to  the  mouth  of  Cleai 
Creek,  proceeding  up  which,  he  would  find  at  one  of  its  forks  the 
white  ash  saplings,  at  which  Tabb's  entry  begins. 

If  this  statement  was  strictly  accurate,  there  would  certainly  be 
great  force  in  the  argument  founded  on  it.      "With  certain  infor- 
mation that  Clear  Creek  was  called  for  in  the  entry,  and  that 
•its  beginning  was  at  a  place  so  well  described  as  to  be  [  *  469  ] 
known  when  seen,  it  might  not,  perhaps,  be  too  much  to 
require  the  person  desirous  of  acquiring  'adjacent  land  to  trace  that 
creek  to  the  forks  at  which  the  saplings  stand.     But  the  inquirer  is 
not  directed  to  Clear  Creek.     He  is  directed  to  a  western  branch  of 
Kingston,  and  two  branches  empty  into  that  stream,  the  one  above 
and  the  other  below  the  point,  at  which  a  northeast  course  firom 
Harrod's   Lick   would   strike  it,  and  about  equidistant  from  that 
point.     There  is  no  expression  in  the  entry  which  would,  in  the  first 
instance,  direct  the  inquirer  to  Clear  Creek,  on  which  the  saplings 
stand,  in  preference  to  Brush  Creek,  on  which  they  do  not  stand. 
His  attention  would  be  rather  directed  to  Brush  Creek,  by  a  circum- 
stance which  is  undoubtedly  entitled  to  consideration,  and  has  al- 
ways received  it  in  Kentucky.     It  is  this  :  Clear  Creek  had,  at  the 
time  this  entry  was  made,  an  appropriate  name,  which  distinguished 
it  from  the  other  western  branches  of  Hingston ;  and  a  locater,  in- 
tending to  place  his  beginning  on  that  creek,  might  be  reasonably 
expected  to  call  it  by  its  appropriate  name,  and  not  to  refer  to  it  by 
a  general  description  which  it  possessed  in  common  with  many  other 
streams.      The  inquirer,  therefore,  would  proceed,  in  the   first  in- 
stance, to  Brush  Creek,  because  that   creek  would  be  designated| 
when  Tabb's  entry  was  made,  only  as  a  western  branch  of  Hingston. 
The  plaintiff  contends  that  this  error  would  soon  be  corrected,  be- 
cause the  entry  calls  for  a  northeast  course  to  run  down 
the  branch,  and  Brush  *  Creek  bends  so  much  at  a  small  [  *  460  ] 
distance  from  its  mouth,  as  to  satisfy  the  inquirer  that  this 
could  not  be  the  stream  intended  by  the  entry.    "With  the  plat  before 
us,  we  can  readily  make  this  discovery.     But  a  person  unacquainted 
with  the  course  of  Brush  Creek,  would  not  make  it  until  he  had 
proceeded  up  it  a  considerable  distance.     He  could  not  know,  till  he 
had  done  so,  that  the  creek  would  not  again  change  its  course,  and 
pursue  a  southwestern  direction.     If,  after  making  this  discovery, 
he  should  go  to  Clear  Creek,  he  would  find  its  first  course  from 
Hingston  a  very  discouraging  one ;  nor  would  its  course  be  adapted 
to  the  call  of  the  entry,  until  he  came  within  a  very  short  distance 
of  the  fork  at  which  the  saplings  stand.     Add  to  this.  Clear  Creek 
appears  to  fork  several  times  before  reaching  the  saplings ;  and  at 
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each  of  these  forks,  an  accurate  search  must  be  made  before  the  in* 
qnirer  would  proceed  further  up  the  creek. 

The  course  and  distance  from  Harrod's  Lick,  mentioned  in  the 
entry,  are  calculated  to  mislead  a  person  desirous  of  knowing  the  ^ 
landtit  designates  ;  and  although  these  errors  might  unquestionably 
be  corrected  by  other  parts  of  the  description,  which  would  conduct 
us  with  reasonable  certainty  to  the  beginning,  it  may  well  be  doubted 
whether  the  whole  of  this  entry,  taking  all  its  parts  together,  and 
combining  them,  contains  such  reasonable  certainty.  Had  it  been 
now,  for  the  first  time,  brought  before  a  court  for  adjudication,  it  is 
liable  to  such  great  and  serious  objections,  that  it  would 
[  *461  ]  most  probably  be  *  pronounced  invalid.  But  the  highest 
court  of  Kentucky  has  already  given  this  decision;  and 
this  court  has  always  conformed  to  that  construction  of  the  legisla- 
tive acts  of  a  State,  which  has  been  given  by  its  own  courts.  This 
general  principle  is  entitled  to  peculiar  consideration,  when  it  applies 
to  an  act  which  regulates  titles  to  land. 

The  case  of  Couchman  t;.  Thomas,  reported  in  Hardin,  261,  de- 
pended on  the  validity  of  this  entry,  and  in  that  case,  the  court 
decided  against  its  validity.  The  authority  of  this  decision  has  been 
questioned  on  several  grounds. 

1.  It  was  made  by  only  two  judges,  when  the  court  consisted  of 
four,  the  others  being  interested. 

Had  a  contrary  opinion  been  avowed  by  both  or  either  of  the  other 
judges,  or  by  any  judge  since  this  decision  was  made,  its  authority 
would  undoubtedly  be  much  impaired,  if  not  entirely  annulled.  But 
no  such  contrary  opinion  has  been  expressed,  although  the  decree  in 
Couchman  v.  Thomas  was  pronounced  in  the  spring  term  of  1808. 
Since  then,  it  was  made  by  a  tribunal,  which  was  at  the  time  legally 
constituted,  and  has  remained  unquestioned  for  sixteen  years,  this 
court  must  admit  its  authority  in  like  manner  as  if  it  had  received 
the  formal  approbation  of  a  majority  of  the  judges. 

2.  A  second  objection  is,  that  it  is  a  single  decision;  and  the 
courts  of  Kentucky  do  not  consider  themselves  as  bound  by  a  single 

decision  if  its  principles  are  believed,  on  more   mature 
[  *  462  ]  *  deliberation,  to  be  unsound.     Those  courts,  we  are  in- 
formed, have  often  given  different  decisions  on  the  same 
entry,  when  brought  before  them  in  a  different  case,  prepared  with 
more  care. 

That  different  decisions  will  be  often  made  on  the  same  entry,  can 
excite  no  surprise,  when  it  is  recollected  that  the  validity  of  an  entry 
does  not  depend  entirely  on  its  own  terms,  but  on  the  application  of 
those  terms  to  external  objects,  and  the  general  notoriety  of  those 
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objects,  as  proved  by  the  testimony  in  each  case.  If  in  one  case, 
the  party  claiming  under  an  entry  had  neglected  to  prove  the  noto- 
riety of  some  material  call,  by  the  notoriety  of  which  its  certainty 
was  to  be  established,  in  consequence  of  which  defect  the  entry  was 
declared  to  be  invalid,  this  could  constitute  no  reason  for  pronounc- 
ing the  same  decision  in  another  case,  between  different  parties,  who 
had  been  careful  to  bring  before  the  court  ample  testimony  of  the 
fact  on  which  the  cause  must  depend.  This  difference  of  decision 
would  constitute  no  difference  of  principle. 

But  the  court  can  perceive  no  new  testimony  in  the  case  under 
consideration,  which  can  vary  it,  to  the  advantage  of  the  plaintiH^ 
from  the  case  of  Couchman  v.  Thomas. 

It  may  be  very  true  that  a  single  decision  cannot  be  permitted  to 
shake  settled  principles,  and  that  this  court  ought  not  to  consider 
one  judg;ment  as  overturning  well-established  doctrines,  and  intro- 
ducing a  new  course  of  opinion.  But,  certainly,  a  decision  on  the 
very  point  which  has  remained  for  many  years  unques- 
tioned, has  the  *  first  impression  in  its  favor,  and  must  be  [  *  468  ] 
proved  to  overturn  estabUshed  principles  before  this  court 
can  disregard  it. 

The  land  law  of  Kentucky  requires  that  the  holder  of  a  land  war- 
rant shall  locate  it  "  so  specially  and  precisely,  that  others  may  be 
enabled  with  certainty  to  locate  other  warrants  on  the  adjacent  resi- 
duum." 

In  construing  this  provision  of  the  law,  courts  have  always  inclined 
to  support  entries,  where  this  inclination  could  be  indulged  consist- 
ently with  the  provision  itself;  but  they  have  always  supposed  a 
reasonable  degree  of  precision  and  certainty  to  be  indispensable  to 
the  validity  of  every  entry. 

They  have  laid  down  great  general  principles,  in  the  application 
of  which  to  particular  cases,  the  shades  of  difference  are  as  numerous 
and  as  nice  as*  in  the  application  of  the  principle  that  the  intention 
of  the  testator  shall  govern  to  the  words  of  a  wilL 

The  description  of  the  land  to  be  acquired,  which  every  entry  must 
contain,  may  be  divided  into  general  and  special.  The  general 
description  must  be  such  as  to  bring  the  holder  of  a  warrant  to  be 
located  into  the  neighborhood  of  the  land  already  appropriated,  and 
such  as  to  enable  him  to  find  that  land  with  reasonable  diligence ; 
the  special  description,  or,  in  the  tedmical  language  of  the  country, 
the  locative  calls  of  the  entry,  must  be  such,  as  to  ascertain  and  iden- 
tify the  land.  All  the  cases  recognize  these  principles,  and  claim  to 
come  within  them. 

*  The  couni^l  for  the  plaintiff  has  cited  many  cases,  in  [  *  464  ] 
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which  entries  have  been  sustained,  although  the  whole  description 
they  contain  has  not  been  precisely  accurate. 

The  court  has  examined  these  cases,  and  is  of  opinion  that,  in  all 
of  them,  although  the  description  may  be  in  part  defective  and  uncer- 
tain, such  defect  and  uncertainty  have  been  cured  by  other  calls, 
which  afford  all  the  information  that  could  be  reasonably  required. 
An  example  of  this  is  furnished  by  the  case  of  Taylor  v.  Eincaid, 
Hardin,  82.  The  entry  was  made  "on  the  head  of  Willis  Lee's 
branch,  four  miles  from  Leesburg,"  and  was  sustained,  although  the 
head  of  the  branch  was,  in  truth,  eleven  miles  from  Leesburg.  In 
this  case,  however,  the  mistake  in  the  distance  was  corrected  by  the 
notoriety  of  the  object  itself.  Willis  Lee's  branch,  at  the  time,  and 
before  the  location  was  made,  was  so  notorious  that  the  inquirer 
could  not  be  misled  by  the  mistake  in  the  distance.  That  the  part 
of  a  description  which  is  erroneous  may  be  discarded,  if  the  object 
caUed  for  is  itself  so  notorious  that  it  requires  no  aid  from  descrip- 
tion, and  cannot  be  mistaken;  and  that  such  part  will  not  vitiate  the 
entry,  may  be  admitted,  without  impugning  the  judgment  in  the  case 
of  Couchman  v.  Thomas,  Hardin,  261.  Tabb's  entry  contains  no 
descriptive  call,  which  would  conduct  the  inquirer  to  the  white  ash 
saplings  he  is  in  search  of,  and  the  saplings  themselves  were  not 
objects  of  sufficient  notoriety  to  cure  the  defects  in  the  general 
description;  Decree  affirmed. 


Darby's  Lessee  v.  Mayer  and  another. 

10  W.  465. 

Neither  by  the  law  of  Biaryland,  nor  by  that  of  Tennessee,  was  a  probate  of  a  will  made 
eoridence  on  the  question  devitatnt  vel  rum  ;  and,  therefore,  a  will  having  been  probated  in 
Maryland,  and  offered  in  evidence  in  Tennessee,  the  question  concerning  full  faith  being 
given  to  records,  &c.,  under  the  constitution,  did  not  arise. 

Error  to  the  circuit  court  of  the  United  States  for  West  Ten- 
nessee. 

«»  «Kl  *««,,  fo,  a.e  ^«ff  in  »». 

White  and  2>.  Hoffman^  for  the  defendants  in  error. 

Johnson,  J.,  delivered  the  opinion  of  the  court 
This  was  an  action  of  ejectment,  in  which  the  present  plaintiff  was 
plaintiff  in  the  court  below.     His  title  is  derived  through  a  patent 


FEBRUARY  TERM,  1825.  481 

Dtabfg  Lessee  v,  Mayer.    10  W. 

to  one  John  Rice,  and  successive  conveyances  down  to  bim- 
*  self,  which  it  is  immaterial  to  recapitulate,  since  no  question  [  *  466  ] 
arises  upon  this  part  of  the  evidence.  The  defence  set  up 
was  the  statute  of  limitations,  and  in  order  to  bring  himself  within 
its  provisions,  the  defendant  received  the  patent  under  which  the 
plaintiff  claims,  as  the  patent  for  his  own  land,  and  undertakes  to 
connect  himself  with  it.  This  gave  rise  to  a  variety  of  exceptions 
taken  by  the  plaintiff  to  the  evidence  offered  by  the  defendant  for 
this  purpose,  to  which  the  defendant  replies  that,  should  he  have 
failed  in  establishing  a  connection  by  a  chain  of  title,  he  has  com- 
plied with  the  statute,  notwithstanding,  by  proving  his  possession 
within  the  patent  issued  to  Bice,  which,  he  contends,  is  all  the  con- 
nection with  a  patent  which  the  law  requires. 

One  of  the  grounds  of  exception  made  by  the  plaintiff  is,  that  the 
evidence  of  the  defendant  proves  his  possession  to'  be  upon  a  tract  of 
land  essentially  different  from  that  which  the  patent  covers.  And 
not  a  little  difficulty  has  existed  on  this  part  of  the  case,  to  under- 
stand the  counsel  when  discussing  the  question  of  identity.  All  this 
has  arisen  from  omitting  to  have  the  lotnis  in  qm  established  by  a 
survey ;  an  omission  to  which  the  court  takes  this  opportunity  to 
express  its  disapprobation.  It  is  true,  that  the  case  upon  this  bill  of 
exceptions  can  be  disposed  of  without  such  a  survey,  but  great 
facility  would  have  been  afforded  by  a  survey,  in  understanding  the 
discussion,  which,  without  it,  was  scarcely  Intelligible.  It  is  very 
obvious,  when  we  refer  to  the  patent  to  Bice  under  which 
the  plaintiff  claims,  *  and  the  entry  to  Ramsay  through  [  *  467  ] 
which  the  defendant  deduces  title,  both  of  which  are  made 
parts  of  the  bill  of  exceptions,  that  they  do  not  describe  the  same 
land.  On  the  contrary,  that  to  Rice,  calling  for  the  entry  to  Ramsay 
as  its  eastern  boundary,  must  necessarily  lie  without  it. 

However,  we  are  of  opinion  that  we  are  not  now  at  liberty  to 
notice  this  inconsistency.  The  bill  of  exceptions  states  that  the 
plaintiff  proved  the  defendant  in  possession  of  the  land  granted  to 
Rice,  and  the  defendant  proved  himself  in  possession  of  the  land  en- 
tered to  Ramsay,  both  concurring  in  the  fact  that  the  land  in  the 
defendants  possession  was  the  land  in  controversy ;  from  which  it 
certainly  results  that  Rice  held  a  patent  for  Ramsay's  entry.  But 
the  defendant  having  no  patent,  the  other  has,  of  course,  the  legal 
estate  in  him,  which  may  be  barred  by  the  defendants  possession,  if 
he  brings  himself  within  the  provisions  of  the  statute. 

In  order  to  connect  himself  with  the  patent,  the  defendant  proved 
a  sale  of  the  inchoate  interest  of  John  Rice  to  one  Solomon  Eitts, 
and  fhe  next  link  in  his  title  depended  upon  the  will  of  Solomon 
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Kitts.  To  prove  that  Kitts  devised  the  land  to  the  trustees  through 
whom  defendant  made  title,  a  copy  and  probate  of  the  will  of  Kitts 
was  produced  in  evidence,  duly  certified  from  the  orphans'  court  of 
Baltimore  county,  Maryland,  in  which,  it  seems,  the  wiU  had  been 
recently  proved  and  recorded.     This  evidence  was  excepted  to,  but 

the  court  overruled  the  exception,  and  it  went  to  the  jury. 
[  *  468  ]       •  The  question  is,  whether  the  evidence  thus  oiSered  was 

legal  evidence  of  a  devise  of  land  ? 
The  common-law  doctrine  on  this  subject  no  one  contests;  the 
ordinary's  probate  was  no  evidence  of  the  execution  of  the  will  in 
ejectment  Where  the  will  itself  was  in  existence,  and  could  be  pro- 
duced, it  was  necessary  to  produce  it ;  when  the  will  was  lost,  or 
could  not  be  procured  to  be  produced  in  evidence,  secondary  evidence 
was  necessarily  resorted  to,  according  to  the  nature  of  the  case.  Bnt 
whatever  proof  was  made,  was  required  to  be  made  before  the  court 
that  tried  the  cause;  the  proof  before  the  ordinary  being  ezpartey  and 
the  heir  at  law  having  had  no  opportunity  to  cross-examine  the  wit- 
nesses ;  neither  were  the  same  solemnities  required  to  admit  the  will 
to  probate  as  were  indispensable  to  give  it  validity  as  a  devise  of  real 
estate.  At  first,  it  was  a  question  of  controversy  between  the  com- 
mon law  and  ecclesiastical  courts,  whether  a  will,  containing  a  devise 
of  lands,  should  not  be  precluded  firom  probate,  although  containing 
a  bequest  of  personalty  also.  And  the  question  was  one  of  serious 
import,  since  the  common  law  courts  required  the  production  of  tiie 
original,  whereas  the  consequence  of  probate  was,  that  the  original 
should  be  consigned  to  the  archives  of  the  court  that  proved  it.  This 
was  at  length  compromised,  and  the  practice  introduced  of  delivering 
out  the  will,  when  necessary,  upon  security  to  return  it. 

Upon  general  principles,  there  is  no  question  that  lands 
[  *  469  ]  in  Tennessee  must,  in  all  respects,  be  *  subject  to  the  land 

laws  of  Tennessee.  Their  laws  affecting  devises,  and  the 
rules  of  their  courts  respecting  evidence  in  ejectment,  must  be  the 
law  of  this  case,  as  far  as  the  constitution  of  the  United  States  does 
npt  control  the  one  or  the  other. 

With  regard  to  the  modification  under  which  the  right  of  devising 
may  be  exercised,  there  is  no  question  that  the  power  of  the  State 
is  unlimited ;  and  wills  of  realty,  wherever  executed,  must  conform 
to  the  laws  of  Tennessee.  The  right  of  determining  whether  its  laws 
have  been  complied  with  in  this  respect,  is  a  necessary  result  from 
the  power  of  passing  those  laws.  But  in  this  respect,  it  has  been 
supposed,  that  the  right  of  the  States  is  in  some  measure  controlled 
by  that  article  of  the  constitution  which  declares  ^  that  full  faith  and 
credit  shall  be  given  in  each  State  to  the  public  acts,  records,  and 
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jadicial  proceedings  of  every  other  State."  And  hence  that  a  will  of 
lands  duly  recorded  in  one  State,  so  as  to  be  evidence  in  the  courts 
of  that  State,  is  rendered  evidence  thereby  in  the  courts  of  every  other 
State,  provided  the  record,  on  the  face  of  it,  shows  that  it  possessed 
the  solemnities  required  by  the  laws  of  the  State  where  the  land 
lies. 

As  this  is  a  question  of  some  delicacy  as  it  relates  to  devises  of 
lands,  the  court  passes  it  over  at  present,  being  induced  to  adopt  the 
opinion  that  the  rule  could  not  be  applied  to  this  case,  since  the  laws 
of  Maryland  do  not  make  the  probate  here  offered  evidence  in  a  landp 
cause  in  the  courts  of  that  State. 

•  That  the  law  of  Maryland,  with  regard  to  the  evidence  [  *  470  ] 
of  a  devise  in  ejectment,  is  the  common  law  of  England,  is 
clearly  recdgnized  in  the  case  of  Smith's  Lessee  v.  Steele,  1  Harris 
and  M'Henry,  419.  In  that  case,  as  in  this,  a  copy  of  the  will  and 
probate  were  offered  in  evidence,  and  was  supported  by  proof  of  the 
loss  of  the  original  will  fix>m  the  office  of  probates.  Yet  the  whole 
argument  turns,  not  on  the  admission  of  the  copy  and  probate  per  se, 
but  whether  admissible  at  all  to  prove  the  existence  and  contents  of 
the  original  will.  And  the  court  declare,  in  permitting  it  to  be  read 
in  evidence  to  the  jury,  that  they  are  at  liberty  to  find  for  or  against 
the  original  will,  not  holding  them  bound  from  the  production  of  the 
probate  to  find  for  the  plaintiffs.  It  is  observable  also  in  that  case, 
that  it  is  yielded  in  argument  throughout,  that  the  admission  of  the 
probate  could  only  be  sustained  on  the  idea  that  the  acts  of  1704  and 
1715,  now  no  more  in  force,  permitted  the  ordinary  to  take  probate 
of  wiUs  of  land.  But  it  has  been  supposed  that  the  Maryland  law 
of  probates  of  1798,  has,  by  express  enactment,  made  such  probates 
evidence  in  their  own  courts.  And  had  it  been  shown  that  such  had 
been  the  established  construction  of  that  law,  and  the  practice  of  the 
state  courts  under  it,  this  court  would  not  have  hesitated  to  relinquish 
their  own  views  on  the  correct  construction  to  be  given  to  that 
clause. 

As  it  is,  we  must  pursue  the  suggestions  of  our  own  minds  with 
regard  to  the  legal  construction  of  the  act. 

•  The  clause  alluded  to  is  the  4th  section,  c  2,  art.  3,  of  ^[  *  471  ] 
the  act  in  question,  and  is  in  these  words :  <'  An  attested 

copy,  under  the  seal  of  office,  of  any  will,  testament,  or  codicil, 
recorded  in  any  office  authorized  to  record  the  same,  shall  be  admitted 
in  evidence  in  any  court  of  law  or  equity,  provided  that  the  execu- 
tion of  the  original  will  or  codicil  be  subject  to  be  contested  until  a 
probate  hath  been  had  according  to  this  act" 

It  is  true,  that  the  generality  of  the  terms  in  the  first  lines  of  this 
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clause  is  such  as  would,  if  unrestricted  by  the  context,  embrace  wills 
of  lands.  It  is  also  true  that  the  previous  chapter,  in  the  same 
article,  prescribes  the  formalities  necessary  to  give  validity  to  devises 
of  real  estate;  it  is  further  true  that  the  previous  sections  of  the 
second  chapter  indicate  the  means,  and  impose  the  duty  of  delivering 
up  wills  of  all  descriptions  to  the  register  of  the  court  of  probates,  for 
safe  keeping,  after  the  death  of  the  testator,  and  until  they  shall  be 
demanded  by  some  person  authorized  to  demand  them  for  the  pur- 
pose of  proving  them. 

But  it  is  equally  true  that  the  act  does  not  authorize  the  register^ 
ing  of  any  will  without  probate.  Nor  does  it,  in  any  one  of  its 
provisions,  relate  to  the  probate  of  any  wills,  except  wiUs  of  goods 
and  chattels. 

The  clause  recited  makes  evidence  of  such  wills  only  as  are 
recorded  in  the  offices  of  courts  authorized  to  record  them.  But 
when  the  power  of  taking  probate  is  expressly  limited  to  the  probate 
of  wills  of  goods  and  chattels,  we  see  not  with  what  pro- 
[  •  472  ]  priety  *  the  meaning  of  the  clause  in  question  can  be 
extended  to  wills  of  any  other  description.  The  orphans' 
court  may  take  probates  of  wills  though  they  affect  lands,  provided 
they  also  affect  goods  and  chattels ;  but  the  will,  nevertheless,  is  con- 
clusively established  only  as  to  the  personalty. 

Unless  the  words  be  explicit  and  imperative  to  the  contraryi  the 
construction  must  necessarily  conform  to  the  existing  laws  of  the 
State  on  the  subject  of  wiUs  of  real  estate.  And  when  the  power  of 
taking  probates  is  confined  to  wills  of  personalty,  we  think  the  con- 
struction of  the  clause  recited  must  be  liflaited  by  the  context. 

We  are,  therefore,  of  opinion  that  there  was  nothing  in  the  law  of 
Maryland  which  could,  under  the  constitution,  make  the  document 
offered  to  prove  this  will  per  se  evidence  in  a  land  cause.  Nor  does 
there  appear  to  exist  any  rule  of  law  in  Tennessee,  which  could  make 
such  a  document  good  evidence  under  the  laws  of  that  State. 

Since,  therefore,  the  charge  of  the  court  was  general  in  favor  of  the 
defendants,  and  the  effect  of  each  particular  piece  of  evidence  upon 
the  minds  of  the  jury  cannot  be  discriminated,  this  opinion  disposes, 
of  the  whole  cause. 

The  ca'se  presents  several  other  and  very  important  questions,  but 
the  court  will  at  present  decline  remarking  on  them. 

Judgment  reversed,  and  a  venire  facuis  de  novo  awarded. 
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J.  Manro  and  others  v.  Joseph  Almeida,  and  the  goods,  chattels,  and 

credits  of  the  said  Ahneida.  ^ 

10  W.  478. 

The  admiralty  hai  jorisdiction  in  permmam  for  a  tortious  seizure  on  the  sea,  and  may  compel 
appearance  by  an  attachment  of  gfoods,  and  of  rights  and  credits,  in  the  hands  of  a  third 
person,  and  may  condemn  the  property  attached  to  satisfy  the  claim ;  and  it  is  not  neces- 
sary that  the  property  to  be  attached  should  be  specified  in  the  libel. 

This  civil  remedy  is  not  merged  in  the  offence  of  piracy,  if  the  seizure  was  piratical. 

•  Appeal  from  the  circuit  court  of  the  United  States  for  [  *  474  ] 
Maryland. 

This  was  a  libel  filed  in  the  district  court  by  the  appellants,  resi- 
dent merchants  of  Baltimore,  against  the  respondent,  Almeida, 
charging  him  with  having  forcibly  and  piratically  taken  from  on 
board  a  certain  vessel,  off  the  capes  of  the  Chesapeake,  and  within 
the  territorial  limits  of  the  United  States,  the  sum  of  $5,000  in 
specie,  belonging  to  the  appellants,  and  converted  the  same  to  his 
own  use,  without  bringing  it  mto  any  port  or  place  for  adjudication. 
The  libel  further  stated  that  the  said  Almeida  had  absconded  from 
the  United  States,  and  fied  beyond  the  jurisdiction  of  the  court,  and 
that  no  means  of  redress  remained  for  the  libellants,  unless  by  process 
of  attachment  against  the  goods,  chattels,  and  credits  of  the  said 
Almeida,  which  were  also  about  to  be  removed,  by  his  orders,  to 
foreign  parts.  The  libel  also  prayed  a  personal  monition,  and  like- 
wise viis  et  modis^  and  that  the  respondent  might  answer  the  premises 
on  oath,  and  be  compelled  to  pay  the  appellants  the  said  sum  of 
$5,000  and  damages ;  and  in  default  thereof,  that  his  goods,  chattels, 
and  credits,  when  attached,  be  condemned  to  answer  the  premises, 
&c.  The  marshal  returned,  that  he  had  attached  certain  goods  and 
chattels  of  the  said  Almeida ;  that  the  said  Almeida  was  not  to  be 
found  within  the  district,  and  that  he  had  left  a  copy  of  the  monition 
at  the  late  dwelling-house  of  Almeida,  and  had  affixed  it  at 
the  public  exchange,  *  and  on  the  mast  of  the  vessel  contain-  [  *  475  ] 
ing  the  goods  and  chattels  attached  by  him.  But  although 
the  transcript  of  the  record  contained  a  petition  for  the  sale  of  the 
attached  goods,  and  an  order  of  the  court  denying  the  prayer  of  the 
petition ;  yet  it  did  not  appear  by  the  record  by  what  authority  the 
attachment  issued.  But  it  appeared,  by  the  admission  of  counsel  at 
the  hearing,  that  the  attachment  had  been  issued  by  the  clerk  of  the 
district  court,  as  a  process  of  course,  without  any  particular  order  of 
the  judge.  The  respondent  appeared  by  a  proctor  of  the  court,  and 
demurred  to  the  libel.  On  the  argument  of  the  demurrer,  the  district 
court  dismissed  the  libel,  and  ordered  that  the  goods,  chattels,  and 
credits  attached  should  be  restored,  with  costs.     This  decree  being 

41* 
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affirmed,  pro  formd^  by  the  circuit  court,  the  cause  was  brought  by 
appeal  to  this  court 

Hoffmcm  and  Mayer j  for  the  appellants. 

Taney^  contra. 

[  •  484  ]      •  Johnson,  J.,  delivered  the  opinion  of  the  court 

The  record  in  this  cause  sets  out  the  libel,  the  demuirer, 
and  the  decision  of  the  court  upon  the  demurrer.  So  far  the  case  is 
consistent  and  intelligible ;  but  the  record  contains,  also,  a  petition 
for  the  sale  of  certain  attached  goods,  a  survey  of  the  goods,  and  a 
decision  against  the  petition,  but  no  exhibition  of  the  process  or 
mode  by  which  these  goods  came  into  the  custody  of  the  marshal 
As  the  decision  of  the  court  sustains  the  demurrer,  we  are  left  at  a 
loss  upon  the  record  to  discover  how  process  of  attachment  came  to 
be  issued.     To  obtain  such  process  is  the  very  prayer  of  the  libely 

and  the  decision  of  the  court  is  against  that  prayer. 
[  *  485  ]       All  the  solution  that  the  case  presents,  is  to  be  *  found  in 
the  argument  of  counsel  and  their  mutual  admissions. 

The  clerk,  it  seems,  issued  the  attachment  as  prodess  of  course ; 
and  the  respondent,  instead  of  moving  to  quash  it  for  irregularity, 
appeared  to  the  libel,  filed  his  demurrer,  and  was  content  to  let  the 
regularity  of  the  attachment  abide  the  decision  of  the  court  upon 
the  general  questions  raised  upon  the  libel.  The  court  appears  to 
have  treated  the  subject  under  the  same  views,  since  the  decree  of 
the  district  court,  after  dismissing  the  libel,  contains  an  order,  ^  that 
the  goods,  chattels,  and  credits  attached  be  restored,  with  costs ; " 
which  decree  was  9iS&rmeA  pro  formd  in  the  circuit  court 

Upon  this  state  of  the  case,  the  cause  has  been  argued  as  one 
bringing  up  to  this  court  a  question  on  the  regularity  of  the  process 
issued  by  the  clerk ;  and  if  the  process  so  issued,  and  the  return  of 
the  marshal  upon  it,  and  a  motion  to  quash  the  writ,  had  been  set 
out  on  the  record,  there  is  no  question  that  the  appeal  would  have 
brought  up  the  whole  subject  But  as  the  record  is  deficient  in  these 
particulars,  we  do  not  perceive  how  we  can  take  notice  of  that  part 
of  the  judge's  decision  which  orders  the  restoration  of  the  goods 
attached. 

We  must,  therefore,  confine  ourselves  to  the  questions  raised  on 
the  libel  and  demurrer. 

The  immediate  question  presented  is,  whether  the  court  below 
erred  in  refusing  to  the  libellant  the  process  of  attjachment  on  the 
case  made  out  in  his  libel  ? 
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•And  this  resolves  itself  into  two  questions ;  the  first  [  *  486  ] 
arising  on  the  right,  the  second  on  the  remedy  of  the  case. 
It  •must  be  here  noticed  that  the  legality  of  the  seizure  made  by 
AJmeicla  is  not  now  in  question ;  that  question  may  be  undergoing 
adjudication,  for  aught  we  know,  i»  a  court  of  competent  jurisdic- 
tion, and  we  are  not  to  be  understood  as  prejudging  the  influence 
which  the  decision  of  a  foreign  tribunal  may  have  upon  the  final 
adjudication  between  these  parties.  The  defendant  has  demurred 
under  protest,  and  the  only  question  now  is,  whether  the  libellant  has 
made  ontj  primd  facisy  a  good  cause  for  relief  in  the  admiralty. 

The  ground  of  complednt  is  a  maritime  tort,  the  violent  seizure  on 
the  ocean  of  a  sum  of  money,  the  property  of  the  libellants.  That 
the  libellant  would  have  been  entitled  to  admiralty  process  against 
the  property,  had  it  been  brought  within  the  reach  of  our  process, 
no  one  has  questioned.  The  only  doubt  on  this  part  of  the  subject 
is,  whether  the  remedy  in  personam^  for  which  this  is  a  substitutCi 
(or,  more  properly,  the  form  of  instituting  it,)  can  be  pursued  in  the 
admiralty. 

On  this  point  we  consider  it  now  too  late  to  express  a  doubt» 
This  court  has  entertained  such  suits  too  often,  without  hesitation, 
to  permit  the  right  now  to  be  questioned.  Such  was  the  case  of 
Maley  v.  Shattack,  3  C.  458.  Such  is  the  principle  recognized  in 
Murray  v.  The  Charming  Betsey,  2  C.  64,  where  the  court 
decrees  damages  against  the  •libellant.  Such,  also,  was  the  [  •487  ] 
principle  in  the  case  of  The  Apollon,  9  W.  362,  in  which 
the  libel  was  directly  in  personam^  and  damages  decreed.  We  con- 
sider that  question,  therefore,  as  not  to  be  stirred. 

The  remedy  by  attachment,  also,  to  compel  appearance,  has  very 
respectable  support  in  precedent.  In  the  district  court  of  South 
Carolina,  during  the  administration  of  a  very  able  admiralty  judge^ 
it  was  resorted  to  habitually,  both  in  cases  of  tort  and  contract. 
Bee's  Adm,.  141.  The  case  of  Del  Col  v.  Arnold,  3  D.  333,  is  the 
only  one  we  know  of,  in  which  any  view  of  this  question  appears  to 
have  been  presented  to  this  court.  And  there,  undoubtedly,  the 
exception  taken  was  not  to  the  issuing  of  the  attachment  in  the 
abstract,  but  to  the  issuing  of  it  against  a  prize  made  from  a  firiendly 
power,  before  the  property  had  been  devested  by  condemnation.  The 
response  of  the  court  on  this  point  would  seem  to  imply  something 
more,  since  their  decision  is  reported  to  have  been,  "  that  whatever 
might  originally  have  been  the  irregularity  in  attaching  The  Industry 
and  cargo,  it  is  completely  obviated,  since  the  captors  had  a  power 
to  sell  the  prize,  and  by  their  own  agreement  they  have  consented 
that  the  proceeds  of  the  sale  should  abide  the  present  suit." 
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Still,  there  is  nothing  to  be  deduced  from  this  case  which  can 
affect  the  question  now  under  consideration.  The  point,  as  stated 
to  have  been  presented  to  the  court  in  argument,  was  cer- 
[  •  488  ]  tainly  one  of  which  a  captor  could  not  avail  *  himself,  and 
the  original  owner  df  the  prize  was  not  in  court  And 
although  the  court  would  appear  to  have  had  the  present  question  in 
view  when  disposing  of  that  point,  yet  it  is  only  noticed  arguendo^ 
as  they  pass  on  to  take  a  ground  which  precluded  the  necessity  of 
considering  the  point  made  in  argument. 

We,  therefore,  consider  this  altogether  a  new  question  before  this 
court 

The  jurisdiction  of  the  admiralty  rests  upon  the  grant  in  the  con- 
st itution,  and  the  terms  in  which  that  grant  is  extended  to  the  respec- 
tive courts  of  the  United  States.  The  forms  and  modes  of  proceeding 
in  causes  of  admiralty  and  maritime  jurisdiction  are  prescribed  to 
the  courts  by  the  2d  section  of  the  Process  Act  of  1792.*  In  the 
Process  Act  of  1789,^  the  language  made  use  of  in  prescribing  those 
forms  implied  a  general  reference  to  the  practice  of  the  civil  law ; 
but,  in  the  act  of  1792,  the  terms  employed  are,  <^  according  to  the 
principles,  rules,  and  usages  which  belong  to  courts  of  admiralty,  as 
contradistinguished  from  courts  of  common  law." 

By  the  laws  of  Maryland,  the  right  of  attachment  may  be  asserted 
in  the  courts  of  common  law,  and  the  court  below  appears  to  have 
considered  the  libel  in  this  instance  as  an  attempt  by  the  libeUant  to 
avail  himself  in  the  admiralty  of  the  common  law  remedy  by  attach- 
ment The  forms  of  the  libel  must  determine  this  question,  and 
there  we  find  the  prayer  expressed  in  these  words :  "  To  the 
[  •  489 .]  end,  therefore,  that  your  *  libellants  may  obtain  speedy 
relief  in  the  premises,  they  pray  process  of  attachment 
igainst  the  said  goods,  and  chattels,  and  credits  of  the  said  J.  A., 
which  may  be  found  within  the  jurisdiction  of  this  honorable  court, 
and  the  process  thereof,  according  to  the  just  course  of  the  admiralty, 
and  that  monition  viis  et  modis  be  made  accordingly,"  &c.,  ^'  to  com- 
pel an  answer,"  &c. ;  and,  ^^  finally,  that  the  said  goods,  and  chattels, 
and  credits,  when  duly  attached,  may,  by  a  decree  of  this  honorable 
court,  be  condemned  to  answer  the  premises." 

There  can  be  little  doubt,  as  well  firom  the  Objects  embraced  in  this 
prayer  as  firom  the  argument,  that  the  identity  of  the  remedy  in  the 
common  law  and  admiralty  courts  appears  to  have  been  in  the  mind 
of  the  party  libeUant  Yet  this  was  no  ground  for  the  total  refusal 
of  the  relief  prayed  for ;  the  writ  should  have  been  granted,  and  the 
question,  as  to  ulterior  proceedings  under  it,  retained  to  be  disposed 

^  1  Stats,  at  Large,  275.  -  lb.  93. 
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of  afterwards.  The  prayer  of  the  libel  contemplates  two  purposes ; 
first,  to  compel  appearance ;  secondly,  to  condemn  for  satisfaction. 
Now,  although  the  latter  may  be  only  incidental  and  not  the  primary 
object  of  the  attachment ;  yet,  if  it  be  legal  for  the  purpose  of  com- 
pelling appearance,  the  demand  for  the  one  purpose  was  no  ground 
for  refusing  it  for  the  other. 

In  giving  a  construction  to  the  act  of  1792,  it  is  unavoidable  that 
we  should  consider  the  admiralty  practice  there  alluded  to,  as  the 
admiralty  practice  of  our  own  country,  as  grafted  upon  the 
*  British  practice ;  it  is  known  to  have  had  some  peculiar-  [  *  490  ] 
ities  which  have  been  incorporated  into  the  jurisprudence 
of  the  United  States.  We  had  then  been  sixteen  years  an  inde- 
pendent people,  and  had  administered  the  admiralty  jurisdiction  as 
well  in  admiralty  courts  of  the  States  as  in  those  of  the  general 
government ;  and  if,  in  fact,  a  change  had  taken  place  in  the  practice 
of  the  two  countries,  that  of  our  own,  certainly,  must  claim  prece- 
dence. 

On  the  subject  particularly  under  consideration,  it  appears  firom 
an  English  writer  that  the  practice  of  issuing  attachments  had  been 
discontinued  in  the  English  courts  of  admiralty,  while  in  some  of 
our  own  courts  it  was  still  in  use,  perhaps  not  so  generally  as  to 
sanction  our  sustaining  it  altogether  on  authority,  were  we  not  of 
opinion  that  it  has  the  highest  sanction,  also,  as  weU  in  principle  as 
convenience. 

It  is  a  mistake  to  consider  the  use  of  this  process  in  the  admiralty 
as  borrowed  firom  or  in  imitation  of  the  foreign  attachment  under 
the  custom  of  London.  Its  origin  is  to  be  found  in  the  remotest 
history  a^  well  of  the  civil  as  the  conmion  law. 

In  the  simplicity  of  the  remote  ages  of  the  civil  law,  the  plaintiff 
himself  arrested  the  defendant,  and  brought  him  before  the  prsBtor. 
But  as  the  sanctuary  of  his  own  habitation  was  not  to  be  violated,  if 
he  came  not  abroad  a  summons  was  attached  to  his  door-post,  citing 
him  to  appear  and  answer.  Hence  our  monition  viis  et 
modis.  If  he  still  proved  recusant  after  three  *  times  repeat-  [  *  491  ] 
ing  this  solemn  notice,  a  decree  issued  to  attach  his  goods ; 
and  thus  this  process  of  the  admiralty  had  a  common  origin  with 
the  common  law  mode  of  instituting  a  suit  by  summons  and  dis- 
tress infinite.  If  the  defendant  obeyed,  he  could  only  appear  upon 
giving  bail ;  and  thus  again  the  analogy  was  kept  up  with  the  appear- 
ance at  common  law,  which  was  synonymous  with  filing  special  bail. 

Thus,  this  process  has  the  clearest  sanction  in  the  practice  of  the 
civil  law,  and  during  the  three  years  that  the  admiralty  courts  oi 
these  States  were  referred  to  the  practice  of  the  civil  law  for  their 
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'^  forms  and  modes  of  proceeding,"  there  could  have  been  no  question 
that  this  process  was  legalized.  Nor  is  there  any  thing  in  the 
different  phraseology  adopted  in  the  act  of  1792,  that  could  preclude 
its  use*  That  it  is  agreeable  to  the  ^  principles,  rules,  and  usages 
which  belong  to.  courts  of  admiralty,"  is  established,  not  only  by  its 
being  resorted  to  in  one  at  least  of  the  courts  of  the  United  States, 
but  by  the  explicit  declaration  of  a  book  of  respectable  authority,  and 
remote  origin,  in  which  it  is  laid  down  thus :  '^  If  the  defendant  has 
concealed  himself,  or  has  absconded  firom  the  kingdom,  so  that  he 
cannot  be  arrested,  if  he  have  any  goods,  merchandise,  ship,  or  vessel, 
on  the  sea,  or  within  the  ebb  and  flow  of  the  sea,  and  within  the  juris- 
diction of  the  lord  high  admiral,  a  warrant  is  to  be  impetrated  to  this 
effect,  namely,  to  attach  such  goods  or  ship  of  D.,  the  defendant,  in 

whose  hands  soever  they  may  be ;  and  to  cite  the  said  D. 
[  *492  ]  *  specially  as  the  owner,  and  all  others  who  claim  any  right 

or  title  to  them,  to  be  and  appear  on  a  certain  day  to 
answer  unto  P.  in  a  civil  and  maritime  cause."  Gierke's  Praxis,  by 
Hall,  part  2,  tit  28. 

I  have  cited  the  passage  at  length,  in  order  to  facilitate  a  reference 
which  must  be  made  to  it  on  several  other  points  in  this  opinion. 
And,  1.  It  appears  firom  this  authority,  that  where  a  defendant  has 
concealed  himself^  or  absconded  firom  the  kingdom,  this  process  may 
issue.  In  this  particular,  the  averments  in  the  libel  conform  literally 
to  the  authority. 

2.  It  is  required  that  the  goods  and  effects  to  be  attached  should 
be  within  the  jurisdiction  of  the  admiralty.  To  this  the  libel  conforms 
also,  for  the  prayer  is  for  process  against  ^  the  said  goods,  and  chat- 
tels, and  credits,  of  the  scud  J.  A.,  which  may  be  found  within  the 
jurisdiction  of  the  court,  and  the  process  thereof,  according  to  the 
just  course  of  the  admiralty." 

3.  It  is  required  tha^  the  attachment  issue  against  any  goods,  mer- 
chandise, ship,  or  vessel,  on  the  sea,  &c  The  only  deviation  in  this 
particular  is,  that  the  process  prayed  for  is  against  the  credits,  as 
well  SLs  the  goods  and  chattels,  &c.,  within  the  jurisdiction  of  the 
court 

On  this  part  of  the  prayer  the  question  is  raised,  as  to  what  goods 
and  chattels  the  attachment  may  issue,  where  situated,  and  whether 
against  credits  and  effects  in  the  hands  of  third  persons,  but  not  tan- 
gible or  accessible  to  the  marshal 
[  *493  ]  *  This  question  arises  firom  a  comparison  of  the  tit  32, 
p.  70,  Gierke's  Praxis,  by  Hall,  with  the  28th,  before  cited. 
The  language  of  the  28th  would  seem  to  confine  the  operation  of  the 
attachment  to  goods  and  chattels  '^  on  the  sea,  or  within  the  ebb  and 
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flow  of  the  sea."  But,  by  reference  to  the  32d,  it  appears  that  it  is 
consistent  with  the  practice  of  the  admiralty  also,  in  cases  where 
there  is  no  property  which  the  officer  can  attach  by  manucaption,  to 
proceed  to  attach  goods  or  credits  in  the  hands  of  third  persons,  by 
means  of  the  simple  service  of  a  notice. 

To  all  the  questions  which  may  be  supposed  to  arise  on  this  part 
of  the  case,  we  give  one  general  answer,  namely,  that  as  goods  and 
credits  in  the  hands  of  a  third  person,  wherever  situated,  may  be 
attached  by  notice,  there  cannot  be  a  reason  assigned  why  the  goods 
themselves,  if  accessible,  should  not  be  actually  attached;  and 
although  it  is  very  clear  tJiat  the  process  of  attaching  by  notice  seems 
given  as  the  alternative,  where  the  officer  cannot  have  access  to  the 
goods  themselves,  yet  all  this  may  be  confided  to  the  discretion  of 
the  judge  who  orders  the  process ;  and  if  the  party  libeUant  was  eu- 
titied  to  the  process  at  all,  the  court  was  not  justified  in  refusing  it 
altogether. 

4.  The  libel  prays  that  the  articles  attached  may  be  condemned 
to  answer  the  demand  of  the  libeUant 

On  this  subject,  it  is  very  clear  that  the  primary  object  of 
the  attachment  is  to  obtain  an  *  appearance.  But  it  is  [  *494  J 
equally  clear  that^  upon  the  third  default  in  personal  ac- 
tions, the  goods  arrested  were  estreated,  and,  after  a  year,  finally 
abandoned  to  the  plaintiffi  But  as  this  proceeding  was  too  dilatory 
for  the  movements  of  the  admiralty,  the  condemnation  and  sale,  after 
proof  of  the  cause  of  action,  was  substituted  for  it.  There  was,  there- 
fore, nothing  incorrect  in  uniting  the  prayer  for  condemnation  with 
the  acknowledged  end  of  forcing  an  appearance ;  and  if  there  had 
been,  it  was  no  ground  for  refusing  relief  as  far  as  the  claim  was 
sustainable  in  the  admiralty. 

It  may  be  remarked  here  that  the  case  is  somewhat  embarrassed 
by  the  state  of  the  pleadings,  inasmuch  as,  after  appearance,  it  is 
hardly  conceivable  on  what  ground  the  attachment  could  be  granted. 
It  would  seem  that  the  defendant,  for  some  cause,  had  been  permit- 
ted by  the  court  to  appear  and  plead  without  giving  bail  to  the  action* 
There  are  such  causes  known  to  the  practice  of  the  civil  law,  and 
we  are  compelled  to  take  the  case  as  we  find  it. 

It  has  been  further  argued  that  as  the  libel  alleges  the  trespass 
complained  of  to  have  been  piratically  done,  the  civil  remedy  merges 
in  the  crime.  But  this  we  think,  clearly,  cannot  be  maintained. 
Whatever  may  have  been  the  barbarous  doctrines  of  antiquity  about 
converting  goods  piratically  taken  into  droits  of  the  admiralty,  the 
day  has  long  gone  by  since  it  gave  way  to  a  more  rational  rule,  and 
the  party  dispossessed  was  sustained  in  his  remedy  to  reclaim  the 
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[  *495  ]  *p]foperty  as  not  devested  by  piratical  capture.     It  is  hardly 
necessary  to  quote  authority  for  this  doctrine,  but  it  will  be 
found  to  have  been  the  rule  of  justice  as  early  as  the  reports  of  Croke 
and  Ventris. 

If  the  party  may  recover  his  property,  why  not  recover  the  value 
of  it  firom  any  goods  of  the  offender  within  reach  of  the  admiralty  ? 
We  think  the  doctrine  of  merger  altogether  inapplicable  to  the  case. 
Even  at  common  law,  it  was  confined  to  felonies,  and  piracy  was  no 
felony  at  common  law. 

On  the  question  whether  the  property  to  be  attached  should  have 
been  specified  in  the  libel  or  process,  we  have  before  remarked  that, 
as  neither  the  process  nor  return  is  before  us,  we  can  express  no  opin- 
ion respecting  its  form.  The  libel  contains  no  specification  of  the 
articles  to  be  attached,  and  if  this  were  fatal,  the  demurrer  might 
have  been  sustained.  But,  pursuing  the  analogy  with  the  civil  law 
process  to  compel  appearance,  we  can  see  no  reason  for  requiring 
such  a  specification.  There  is  no  reason  to  conclude  that  the  decree 
for  attachment  issued  against  the  recusant  at  the  civil  law,  was  other- 
wise than  general.  And  although  the  other  course  may  be  pursued, 
and  might  be  most  convenient  and  satisfactory,  yet  we  know  of  no 
imperative  rule  upon  the  subject  The  authority  on  which  the  libel 
was  filed  sanctions  the  genercd  language  in  which  it  is  couched. 

The  last  point  made  in  argument  was,  whether  the  proo- 
[  *  496  ]  ess  of  attachment  could  issue  without  an  *  order  of  the 
judge.  But  here  again  we  have  to  remark  that  we  can 
take  no  notice  of  the  circumstances  under  which  the  writ  actually  did 
issue.  And,  looking  to  the  libel,  it  appears  to  have  been  its  express 
object  to  obtain  such  an  order  from  the  court  That  the  process  of 
attachment  at  the  civil  law  did  not  issue  of  course,  is  very  well 
known.  It  was  obtained  for  contumacy  after  monition  ;  and  analo- 
gy, as  well  as  public  convenience,  would  seem  to  render  the  judge's 
order  necessary.  Yet,  we  see  no  objection  to  pursuing  the  prayer  of 
the  libel,  and  issuing  it  simultaneously  with  the  monition  ;  the  pur- 
poses of  justice  would  seem  to  require  that  course. 

Upon  the  whole,  we  are  of  opinion  that  for  a  maritime  trespass, 
even  though  it  savors  of  piracy,  the  person  injured  may  have  his 
action  in  personam^  and  compel  appearance  by  the  process  of  attach- 
ment on  the  goods  of  the  trespasser,  according  to  the  forms  of  the 
civil  law,  as  ingrafted  upon  the  admiralty  practice.  Ajid  we  think 
it  indispensable  to  the  purposes  of  justice,  and  the  due  exercise  of  the 
admiralty  jurisdiction,  that  the  remedy  should  be  applied,  even  in 
cases  where  the  same  goods  may  have  been  attachable  under  the 
process  of  foreign  attachment  issuing  from  the  common  law  courts. 
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For  it  will  necessarily  follow,  in  all  such  cases,  that  a  question 
peculiarly  of  admiralty  cognizance,  will  be  brought  to  be  examined 
before  a  tribunal  not  competent  to  exercise  original  admiralty  juris- 
diction ;  and  that,  as  a  primary,  not  an  incidental  question  ; 
since  the  whole  proceeding  will  have  *  for  its  object  to  de-  [  *  497  J 
termine  whether  a  maritime  trespass  has  been  committed, 
and  then  to  apply  the  remedy. 
Judgment  reversed,  and  the  cause  remanded  for  further  proceediugi* 

12W.611;  IP.llO;  6H.441;  6H.844;  IB.  674;  2B.480;  7  WaL  621 
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Where  an  agent  has  appeared  in  the  admiraltj,  and  claimed  in  behalf  of  his  principal,  and 
has  received  the  property  npon  a  stipalation,  it  is  not  regular  to  issae  an  execution  against 
the  principal,  ontil  after  a  monition  to  him  to  show  canse. 

Thb  cause  was  argued  by  D.  Boffma/n^  for  the  appellant,  and  by 
thi  Attorney- Oeneral  and  Ta/ney^  for  the  respondent. 

•  Story,  J.,  delivered  the  opinion  of  the  court  [  *  498  J 

This  was  an  appeal  firom  the  circuit  court  for  the  district 
of  Maryland,  from  proceedings  had  in  that  court  under  the  mandate 
of  this  court  in  the  original  cause,  which  is  reported  in  7  W.  471. 

The  material  facts  are  these:  the  original  libel  was  against  sundry 
quantities  of  gold  and  silver  coin,  and  bullion,  deposited  by  Danieh^, 
in  the  Marine  Bank  of  Baltimore.  A  claim  was  interposed  by  one 
Nicholas  Stansbury,  asserting  himself  to  be  ^^  agent  and  attorney,  in 
fact,"  of  Daniels,  on  behalf  of  the  latter,  and  claiming  restitution  of 
the  property  as  lawfuUy  captured  in  war  by  Daniels.  Pending  the 
proceedings  in  the  court  below,  Stansbury  made  application  for  the 
delivery  of  the  property  upon  stipulation,  and  thereupon  the  court 
ordered  that  J.  D.  Daniels  be  permitted  to  ^aw  for,  and  the  presi- 
dent and  directors  of  the  Marine  Bank  be  suffered  to  pay  to  Daniels, 
the  money  in  controversy,  provided  that  Daniels  should  enter  into 
a  stipulation  in  $23,000,  with  such  surety  or  sureties  as  might  be 
approved  of  by  the  libellant's  proctors,  to  abide  suck  further  order  or 
decree,  either  interlocutory  or  final,  as  might  be  made  by  the  cour; 
in  the  premises.  The  libellant's  proctors  approved  of  Stansbury, 
and  one  Thomas  Sheppard,  and  one  Henry  Didier,  Jr.,  as 
sureties,  *  and  they,  accordingly,  gave  a  stipulation  for  the  [  *  499  ] 
amount,  <<  for  J.  D.  Daniels,  claimant"  But  Daniels  himself 
was  not  a  party  to  the  stipulation.  By  a  subsequent  order  of  the 
VOL.  VI.  43 
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courti  the  money  was  delivered  by  the  Marine  Bank  to  Stansbuiy, 
who  signed  a  receipt  for  the  same,  as  attorney  for  Daniels,  upon  a 
certificate  of  the  deposit  origftially  given  by  the  cashier  of  the  bank 
to  Daniels,  and  by  him  delivered  over  to  Stansbury. 

A  decree  of  restitution  having  passed  in  the  supreme  court,  after 
the  mandate  was  brought  into  the  circuit  court,  the  libellant  prayed 
that  execution  might  issue  against  Daniels,  to  enforce  the  performance 
of  the  decree,  and  that  a  monition  or  other  proper  process  might 
issue  against  the  sureties  to  the  stipulation.  To  this  course  the 
proctor  for  the  claimant  objected,  and  the  court  finally  ordered  admi- 
ralty process  to  issue  against  the  stipulators,  but  refused  to  make 
any  further  order  under  the  motion  of  the  libellant.  The  case  is  now 
before  us  by  appeal  from  that  decision. 

Several  points  have  been  urged  in  the  argument,  upon  which,  in 
the  present  stage  of  the  cause,  it  is  not  thought  necessary  to  express 
any  opinion.     Assuming  Daniels  to  be  a  party  to  the  cause,  in  virtue 
of  the  claim  made  in  his  behalf   by  Stansbury,  it  still  remains  to 
show  that  the  process  of  execution  is,  in  the  first  instance,  to  be 
issued  against  him.     He  is  not  a  party  to  the  stipulation ;  and  so  far 
as  any  remedy  is  to  be  sought  upon  that,  it  lies  exclu- 
[  *  500  ]  sively  against  the  *  sureties,  since  he  as  principal  has  not 
personally,  or  through  the  instrumentality  of  any  agent, 
become  bound  by  it.     The  remedy  against  him  for  the  property,  or 
its  proceeds,  must  be  sought  solely  upon  the  ground  that  he  has  the 
actual  or  constructive  possession  of  them,  in  virtue  of  the  delivery  to 
his  agent,  under  the  order  of  the  court  below.     If  the  property  had 
remained  in  the  custody  of  the  court,  there  is  no  pretence  to  say  that 
he  would  be  liable  for  the  restitution.     It  is  the  delivery  to  him  or 
to  his  authorized  agent  which  can  alone  give  rise  to  any  liability  on 
his  part,  whether  he  be  a  party  to  the  suit  or  only  a  custodee  of  the 
property  or  its  proceeds.     In  such  cases  the  usual  proceeding  in  ihe 
admiralty  is,  not  to  award  execution  against  the  party,  for  that  would 
preclude  him  firom  showing,  in  his  defence,  that  he  never  had  any 
actual  or  constructive  possession,  or  that  he  was  discharged  from  all 
liability.     The  proper  course  is  to  issue  a  monition  to  Daniels,  in  the 
usual  manner,  upon  the  return  of  which  he  may  appear  and  justify 
himself,  and  interpose  such  allegations  on  the  merits  as  may  bring 
all  the  matters  fully  before  the  court  for  judgment     This  is  the  con- 
stant practice  of  the  admiralty ;  and  the  subsequent  proceedings  are 
to  be  according  to  the  common  usage,  upon  which  it  is  unnecessary 
to  comment. 

It  is,  therefore,  the  opinion  of  this  court,  that  the  circuit  court  was 
right  in  refusing  to  grant  an  execution  against  Daniels,  under  the 
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drcumstances,  and  that  its  decretal  order  ought  to  be 
*  affirmed ;  but  inasmuch  as  it  appears  that  the  principal  [  *  501  ] 
question  between  the  parties  has  been  whether  any  process 
whatsoever  could  be  awarded  against  Daniels,  it  is  directed  that  the 
affirmation  of  the  order  be  without  prejudice  to  the  award  of  a 
monition  against  Daniels  in  the  common  form  of  the  admiralty. 


The  Palmtsa.    Depau,  Claimant. 

10  W.  602,» 

Where,  on  a  libel  for  a  tortious  seizure,  restitation  with  costs  and  damages  had  been  decreed, 
but  the  damages  had  not  been  assessed,  held  that  the  decree  was  not  final,  and  an  appeal 
from  it  was  dismissed. 

Appeal  firom  the  circuit  court  of  the  United  States  for  South 
Carolina. 

This  was  the  case  of  an  armed  vessel  called  The  Palmyra,  taken 
under  Spanish  colors,  by  the  United  States  schooner  Grampus, 
(commanded  by  Lieutenant  Gregory,  and  cruising,  with  instructions 
firom  the  President,  against  pirates,)  and  brought  into  the  port  of 
Charleston,  S.  C,  for  adjudication.  A  libel  was  filed  by  the  captors, 
and  a  claim  interposed  by  Mr.  Depau,  as  agent  of  the  alleged  owners 
of  The  Palmyra,  Spanish  merchants  domiciled  at  Porto  Rico,  and 
of  the  captain,  officers,  and  crew.  In  the  district  court  the  libel  was 
dismissed,  without  costs  and  damages  against  the  captors.  The 
decree  of  restitution  was  affirmed  in  the  circuit  court,  with  costs 
and  damages,  and  the  cause  was  brought,  by  appeal,  to  this  court 

The  Attorney- Oeneraly  (with  whom  was  Hayne^  for  the  appellants. 

•  Tazewell^  contra.  [  •  503  ] 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court. 

The  court  has  had  the  question  submitted  in  this  cause  under 
consideration,  and  is  of  opinion  that  the  appeal  is  not  well  taken. 
The  decree  of  the  circuit  court  was  not  final  in  the  sense  of  the  act 
of  congress.  The  damages  remain  undisposed  of,  and  an 
appeal  may  still  lie  *  upon  that  part  of  the  decree  awarding  [  *  504  ] 
damages.  The  whole  cause  is  not,  therefore,  finally  deter- 
mined in  the  circuit  court ;  and  we  are  of  opinion  that  the  cause 
camiot  be  divided,  so  as  to  bring  up  successively  distinct  parts  of  it 

The  case  in  3  C.  179,  is  essentially  different     In  that  case,  which 

IS.  C.  12  W.i. 
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was  an  appeal  in  an  equity  cause,  there  was  a  decree  of  foreclosure 
and  sale  of  the  mortgaged  property.  The  sale  could  only  be  ordered 
after  an  account  taken,  or  the  sum  due  on  the  mortgage  ascertained 
in  some  other  way ;  and  the  usual  decree  is  that,  unless  the  defend- 
ant shall  pay  that  sum  in  a  given  time,  the  estate  shall  be  sold.  The 
decree  of  sale,  therefore,  is,  in  such  a  case,  final  upon  the  rights  of 
the  parties  in  controversy,  and  leaves  ministerial  duties  only  to  be 
performed.  Appeal  dismissed. 

11  W.  429;  8  p.  807;  15  H.  461;  19  H.  288;  2Wal.  106;  7  WaL  272. 


DECISIONS 


or  XBB 


SUPREME  COURT  OF  THE  UNITED  STATES. 


FEBRUARY  TERM,  1826. 


JUDGES  DUBINQ  THE  TOffB  OF  THESE  BBFOBTS. 


HoK.  JOHN  MARSHALL,  Chief  Justice. 
HoK.  BUSHROD  WASHINGTON, 
Hon.  Wn^LIAM  JOHNSON, 
Hon.  GABRIEL  DUVALL, 
Hon.  JOSEPH  STORY,  and 
Hon.  smith  THOMPSON, 

WILLIAM  WIRT,  Esq.,  Attornet-Gbneral. 


Associate  Justices. 


Thb  Mabianna  Flora.    The  Vice-Coiuul  of  Poitngal,  Claiinant. 

11  w.  1. 

Ttic  drcait  court,  npon  an  appeal  in  admiraltj,  may  allow  a  new  oonnt  to  be  filed,  by  way 

of  amendment. 
The  act  of  March  3, 1819,  (3  Stats,  at  liarge,  510,)  aathorizes  a  ieiaore  and  condemnatioo 

of  a  foreign  vessel  for  an  act  of  piratical  aggression  on  the  high  seas. 
Bnt  an  act  of  aggpnession  mnst  be  with  intent  to  rob,  to  come  within  the  law. 
Though  the  right  of  aearch  of  foreign  ressels  does  not  exist  in  time  of  peace,  yet  a  cniiaer 

has  a  right  to  approach  for  porposas  of  observation. 
The  vessel  approadied  is  nnder  no  obligation  to  lie  by,  bnt  neither  has  she  a  right  to  fire  at 

a  cmiser  approaching,  npon  a  mere  conjecture  that  she  is  a  pirate,  and  if  this  be  done,  the 

cruiser  may  lawfully  repel  force  by  force,  and  capture  her. 
There  is  no  obligation  to  affirm  a  flag  with  a  gun  by  an  American  cniiaer  in  time  of  peace. 
The  commander  of  the  cmiser  having  fairly  exercised  his  discretion,  in  judging  whether 

the  attack  upon  him  ^as  piratical,  cannot  be  held  responsible  in  damages  for  not  having 

come  to  the  conclusion,  which,  npon  a  subsequent  judicial  investigaUon,  appears  to  be 

ooirect. 

Appeal  from  the  circuit  court  of  the  United  States  for  Massa^ 
chusetts. 
The  original  Ubel  filed  in  the  district  court,  against  the  Portuguese 

42' 
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ship  Marianna  Flora  and  cargo,  was  for  an  alleged  piratical  aggres- 
sion attempted  or  committed  by  the  ship  on  the  United  States 
armed  schooner  Alligator,  Lieutenant  Stockton  commander,  against 
the  act  of  congress  of  the  3d  of  March,  1819,  entitled :  "  An  act  to 
protect  the  commerce  of  the  United  States,  and  punish  the  crime 

of  piracy." 
[  •  3  ]     •  Upon  the  hearing  of  the  cause  in  the  district  court,  the  judge 

pronounced  an  interlocutory  sentence  of  restitution,  and  sub- 
sequently pronounced  a  further  decree  for  damages,  amounting  to 
^19,675,  for  the  act  of  sending  in  the  ship  for  adjudication,  and  the 
consequent  detention.  An  appeal  was  taken  by  the  libellants  from 
both  decrees  to  the  circuit  court ;  and,  afterwards,  before  the  hearing 
of  the  appeal,  by  request  of  the  government  of  the  United  States, 

and  with  the  consent  of  the  libellants,  the  ship  and  cargo 
[  *4  ]  were  restored  to  the  claimants,  and  *  further  proceedings 

respecting  the  same  were  abandoned.  The  only  question, 
therefore,  litigated  in  the  circuit  court,  was  upon  the  point  of  dam- 
ages, and,  ultimately,  a  decree  was  there  pronounced  reversing  the 
decree  for  damages ;  and  this  constituted  the  matter  of  the  present 
appeal 

Pending  the  proceedings  in  the  circuit  court,  leave  was  granted 
to  the  libellants  to  file  a  new  count  or  allegation,  in  which  the  aggres- 
sion was  stated  to  be  hostile,  and  with  intent  to  sink  and  destroy 
The  Alligator,  and  in  violation  of  the  law  of  nations. 

The  facts  which  were  given  in  evidence,  and  relied  on  to  support 
the  allegations  in  the  libel,  were  substantially  as  follows :  On  the 
morning  of  the  6th  of  November,  1821,  The  Alligator  and  The 
Marianna  Flora,  were  mutually  descried  by  each  other  on  the  ocean, 
at  the  distance  of  about  nine  miles.  The  Alligator  being  on  a  cruise 
against  pirates  and  slave-traders,  under  the  instructions  of  the 
President,  and  the  Portuguese  vessel  being  bound  on  a  voyage  from 
Bahia  to  Lisbon,  with  a  valuable  cargo  on  board.  The  two  vessels 
were  then  steering  on  courses  nearly  at  right  angles  with  each  other, 
The  Marianna  Flora  being  under  the  lee  bow  of  The  Alligator.  A 
squall  soon  afterwards  came  on,  which  occasioned  an  obscuration 
for  some  time.  Upon  the  clearing  up  of  the  weather,  it  appeared 
that  The  Marianna  Flora  had  crossed  the  point  of  intersection  of 
the  courses  of  the  two  vessels,  and  was  about  four  miles  distant  on 

the  weather-bow  of  The  Alligator.  Soon  afterwards  she 
1*5]  shortened  sail  and  *  hove  to,  having  at  this  time  a  vane  or 

flag  on  her  mast,  somewhat  below  the  head,  which,  together 
with  her  other  mancBuvres,  induced  Lieutenant  Stockton  to  suppose 
she  was  in  distress,  or  wished  for  information.     Accordingly,  be 
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deemed  it  his  duty,  upon  this  apparent  invitation,  to  approach  her, 
and  immediately  changed  his  course  towards  her.  When  The 
Alligator  was  within  long  shot  of  the  Portuguese  ship,  the  latter 
fired  a  cannon  shot  ahead  of  The  Alligator,  and  exhibited  the 
appearance  and  equipments  of  an  armed  vessel.  Lieutenant  Stock- 
ton  immediately  hoisted  the  United  States  flag  and  pendant  The 
Marianna  Flora  then  fired  two  more  guns,  one  loaded  with  grape, 
which  fell  short,  the  other  loaded  with  round  shot,  which  passed 
over  and  beyond  The  Alligator.  This  conduct  induced  Lieutenant 
Stockton  to  believe  the  ship  to  be  a  piratical  or  a  slave  vessel,  and 
he  directed  his  own  guns  to  be  fired  in  return ;  but  as  they  were 
only  caironades,  they  did  not  reach  her.  The  Alligator  continued 
to  approach,  and  The  Marianna  Flora  continued  firing  at  her  at 
times,  until  she  came  within  musket-shot,  and  then  a  broadside  from 
The  Alligator  produced  such  intimidation  that  the  Portuguese  ship 
almost  immediately  ceased  firing.  At  that  time,  and  not  before,  the 
Portuguese  ship  hoisted  her  national  flag.  Lieutenant  Stockton 
ordered  the  ship  to  surrender,  and  send  her  boat  on  board,  which 
was  accordingly  done.  He  demanded  an  explanation ;  and  the  state- 
ment made  to  him  by  the  Portuguese  master,  and  other 
officers,  was,  that  they  did  not  'know  him  to  be  an.Amer-  {  *  6  | 
ican  ship  of  war,  but  took  him  to  be  a  piratical  cruiser. 
Under  these  circumstances,  without  much  examination  of  the 
papers,  or  the  voyage  of  the  ship.  Lieutenant  Stockton  determined 
to  send  her  into  the  United  States,  on  account  of  this,  which  he 
deemed  a  piratical  aggression.  She  was  accordingly  manned,  and 
sent,  with  her  officers  and  crew,  under  the  orders  of  Lieutenant 
Abbot,  into  Boston. 

J,  Ehapp  and  Emmettj  for  the  appellants. 

Blake  and  Webster^  for  the  respondents. 

Story,  J.,  delivered  the  opinion  of  the  *  court,  and,  after  [  *  38  ] 
stating  the  pleadings,  proceeded  as  follows :  — 

An  objection,  which  is  preliminary  in  its  nature,  has  been  taken 
to  the  admissibility  of  this  new  count  to  the  libel,  filed  in  the  cir- 
cuit court,  upon  the  ground  that  the  original  subject-matter  was 
exclusively  cognizable  in  the  district  court;  and  to  allow  this 
amendment  would  be  to  institute  an  original,  and  not  an  appellate 
inquiry  in  the  circuit  court.  But  the  objection  itself  is  founded  on 
a  mistaken  view  of  the  rights  and  authorities  of  appellate  courts 
of  admiralty.     It  is  the  common  usage,  and  admitted  doctrine  of 
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such  courts,  to  permit  the  parties,  upon  the  appeal,  to  introduce 
new  allegations,  and  new  proofs,  non  allegata  allegare^  et  non  pr<h 
bata  probare.  The  courts  of  the  United  States,  in  the  exercise  of 
appellate  jurisdiction  in  admiralty  causes,  are,  by  law,  authorized 
to  proceed  according  to  the  course  of  proceedings  in  admiralty 
courts.  It  has  been  the  constant  habit  of  the  circuit  courts  to 
allow  amendments  of  this  nature,  in  cases  where  public  justice  and 
the  substantial  merits  required  them;  and  this  practice  has  not 
only  been  incidentally  sanctioned  in  this  court,  but  on  various 
occasions,  in  the  exercise  of  its  own  final  appellate  jurisdiction,  it 
has  remanded  causes  to  the  circuit  court,  with  directions  to  allow 
new  counts  to  be  filed.  We  may,  then,  dismiss  any  further  discus- 
sion of  this  objection,  and  proceed  to  the  main  questions 
[  *39  ]  in  controversy.  [Here  the  learned  judge  recapitulated  *the 
facts  of  the  case  as  they  have  been  before  stated.] 

In  considering  the  circumstances,  the  court  has  no  difiiculty  in 
deciding  that  this  is  not  a  case  of  a  piratical  aggression,  in  the 
sense  of  the  act  of  congress.  The  Portuguese  ship,  though  armed, 
was  so  for  a  purely  defensive  mercantile  purpose.  She  was  bound 
homewards,  with  a  valuable  cargo  on  board,  and  could  have  no 
motive  to  engages  in  any  piratical  act  or  enterprise.  It  is  true  that 
she  made  a  meditated,  and,  in  a  sense,  a  hostile  attack,  upon  The 
Alligator,  with  the  avowed  intention  of  repelling  her  approach,  or 
of  crippling  or  destroying  her.  But  there  is  no  reason  to  doubt 
that  this  attack  was  not  made  with  a  piratical  or  felonious  intent, 
or  for  the  purpose  of  wanton  plunder,  or  malicious  destruction  of 
property.  It  was  done  upon  a  mistake  of  the  facts,  under  the  no- 
tion of  just  self-defence,  against  what  the  master  very  imprudentiy 
deemed  a  piratical  cruiser.  The  combat  was,  therefore,  a  combat 
on  mutual  misapprehension;  and  it  ended  without  any  of  those 
calamitous  consequences  to  life  which  might  have  brought  very 
painful  considerations  before  the  court. 

It  has,  indeed,  been  argued  at  the  bar  that,  even  if  this  attack  had 
been  a  piratical  aggression,  it  would  not  have  justified  the  capture 
and  sending  in  of  the  ship  for  adjudication,  because  foreign  ships 
are  not  to  be  governed  by  our  municipal  regulations.  But  the  act 
of  congress  is  decisive  on  this  subject.  It  not  only  author- 
[  *  40  ]  izes  a  capture,  but  a  condemnation  in  our  courts,  for  *  such 
aggressions ;  and  whatever  may  be  the  responsibility  in- 
curred by  the  nation  to  foreign  powers  in  executing  such  laws, 
there  can  be  no  doubt  that  courts  of  justice  are  bound  to  obey  and 
administer  them. 

The  other  count,  which  seeks  condemnation  on  the  ground  of  an 
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asserted  hostile  aggression,  admits  of  a  similar  answer.  It  proceeds 
apon  the  principle,  that,  for  gross  violations  of  the  law  of  nations 
on  the  high  seas,  the  penalty  of  confiscation  may  be  properly  inflicted 
apon  the  ofiending  property.  Supposing  the  general  rule  to  be  so  in 
ordinary  cases  of  property  taken  in  delicto^  it  is  not,  therefore,  to  be 
admitted  that  every  offence,  however  small,  however  done  under  a 
mistake  of  rights,  or  for  purposes  wholly  defensive,  is  to  be  visited 
with  such  harsh  punishments.  Whatever  may  be  the  case,  where  a 
gross,  fraudulent,  and  unprovoked  attack  is  made  by  one  vessel  upon 
another  upon  the  sea,  which  is  attended  with  grievous  loss  or  injury, 
such  effects  are  not  to  be  attributed  to  lighter  faults  or  common 
negligence.  It  may  be  just,  in  such  cases,  to  award  to  the  injured 
party  full  compensation  for  his  actual  loss  and  damage ;  but  the 
infliction  of  any  forfeiture  beyond  this  does  not  seem  to  be  pressed 
by  any  considerations  derived  from  public  law. 

Pirates  may,  without  doubt,  be  lawfully  captured  on  the  ocean,  by 
the  public  or  private  ships  of  every  nation ;  for  they  are,  in  truth,  the 
common  enemies  of  all  mankind,  and,  as  such,  are  liable  to 
the  extreme  rights  of  war.  And  a  piratical  *  aggression  by  [  *  41  ] 
an  armed  vessel  sailing  under  the  regular  flag  of  any  nation, 
may  be  justly  subjected  to  the  penalty  of  confiscation  for  such  a 
gross  breach  of  the  law  of  nations.  But  every  hostile  attack,  in  a 
time  of  peace,  is  not  necessarily  piratical  It  may  be  by  mistake,  or 
.  in  necessary  self-defence,  or  to  repel  a  supposed  meditated  attack  by 
pirates.  It  may  be  justifiable,  and  then  no  blame  attaches  to  the 
act ;  or,  it  may  be  without  just  excuse,  and  then  it  carries  respon- 
sibility in  damages.  K  it  proceed  further,  if  it  be  an  attack  from 
revenge  and  malignity,  from  gross  abuse  of  power,  and  a  settled 
purpose  of  mischief,  it  then  assumes  the  character  of  a  private  un- 
authorized war,  and  may  be  punished  by  all  the  penalties  which  the 
law  of  nations  can  properly  administer. 

These  latter  ingredients  are  entirely  wanting  in  the  case  before  us  ; 
and,  therefore,  if  the  question  of  forfeiture  were  now  in  judgment, 
we  should  have  no  doubt,  either  upon  the  act  of  congress  or  the 
general  law,  that  it  ought  not  to  be  enforced* 

But,  in  the  present  posture  of  this  cause,  the  libellants  are  no 
longer  plaintifis.  The  claimants  interpose  for  damages  in  their 
turn,  and  have  assumed  the  character  of  actors.  They  contend  that 
they  are  entitled  to  damages,  first,  because  the  conduct  of  Lieu- 
tenant Stockton,  in  the  approach  and  seizure  of  The  Marianna 
Flora,  was  unjustifiable ;  and,  secondly,  because,  at  all  events,  the 
subsequent  sending  her  in  for  adjudication  was  without  any  reason- 
able cause. 
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[  •  42  ]  •In  considering  these  points,  it  is  necessary  to  ascertain 
what  are  the  rights  and  duties  of  armed  and  other  ships 
navigating  the  ocean  in  time  of  peace.  It  is  admitted  that  the  right 
of  visitation  and  search  does  not,  under  such  circumstances,  belong 
t )  the  public  ships  of  any  nation.  This  right  is  strictly  a  belligerent 
right,  allowed  by  the  general  consent  of  nations  in  time  of  war,  and 
limited  to  those  occasions.  It  is  true  that  it  has  been  held  in  the 
courts  of  this  country,  that  American  ships,  offending  against  our 
laws,  and  foreign  ships  in  like  manner  offending  within  our  jurisdic^ 
tion,  may,  afterwards,  be  pursued  and  seized  upon  the  ocean,  and 
rightfully  brought  into  our  ports  for  adjudication.  This,  however, 
has  never  been  supposed  to  draw  after  it  any  right  of  visitation  or 
search.  The  party,  in  such  case,  seizes  at  his  perU.  K  he  establishes 
the  forfeiture,  he  is  justified.  K  he  fails,  he  must  make  full  compen- 
sation in  damages. 

Upon  the  ocean,  then,  in  time  of  peace,  all  possess  an  entire 
equality.  It  is  the  common  highway  of  all,  appropriated  to  the  use 
of  all ;  and  no  one  can  vindicate  to  himself  a  superior  or  exclusive 
prerogative  there.  Every  ship  sails  there  with  the  unquestionable 
right  of  pursuing  her  own  lawful  business  without  interruption ;  but, 
whatever  may  be  that  business,  she  is  bound  to  pursue  it  in  such  a 
manner  as  not  to  violate  the  rights  of  others.     The  general  maxim 

in  such  cases  is,  sic  tUere  tuo^  ut  non  alienum  Itedas. 
[  *  43  ]  It  has  been  argued  that  no  ship  has  a  right  to  *  approax;h 
another  at  sea;  and  that  every  ship  has  a  right  to  draw 
round  her  a  line  of  jurisdiction,  within  which  no  other  is  at  liberty 
to  intrude.  In  short,  that  she  may  appropriate  so  much  of  the 
ocean  as  she  may  deem  necessary  for  her  protection,  and  prevent  any 
nearer  approach. 

This  doctrine  appears  to  us  novel,  and  is  not  supported  by  any 
authority.  It  goes  to  establish  upon  the  ocean  a  territorial  jurisdic- 
tion, like  that  which  is  claimed  by  all  nations  within  cannon-shot  of 
their  shores,  in  virtue  of  their  general  sovereignty.  But  the  latter 
right  is  founded  upon  the  principle  of  sovereign  and  permanent 
appropriation,  and  has  never  been  successfully  asserted  beyond  it 
Every  .vessel,  undoubtedly,  has  a  right  to  the  use  of  so  much  of  the 
ocean  as  she  occupies,  and  as  is  essential  to  her  own  movements. 
Beyond  this,  no  exclusive  right  has  ever  yet  been  recognized,  and 
we  see  no  reason  for  admitting  its  existence.  Merchant  ships  are  in 
the  constant  habit  of  approaching  each  other 'on  the  ocean,  either  to 
relieve  their  own  distress,  to  procure  information,  or  to  ascertain  the 
character  of  strangers ;  and,  hitherto,  there  has  never  been  supposed 
in  such  conduct  any  breach  of  the  customary  observances,  or  of  the 
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strictest  principles  of  the  law  of  nations.  In  respect  to  ships  of  war 
sailing,  as  in  the  present  case,  under  the  authority  of  their  govern- 
ment, to  arrest  pirates  and  other  public  offenders,  there  is  no  reason 
why  they  may  not  approach  any  vessels  descried  at  sea,  for  the  pur- 
pose of  ascertaining  their  real  characters.  Such  a  right 
seems  *  indispensable  for  the  fair  and  discreet  exercise  of  [  *  44  ] 
their  authority ;  and  the  use  of  it  cannot  be  justly  deemed 
indicative  of  any  design  to  insult  or  injure  those  they  approach,  or  to 
impede  them  in  their  lawful  commerce.  On  the  other  hand,  it  is  as 
clear,  that  no  ship  is,  under  such  circumstances,  bound  to  lie  by,  or 
wait  the  approach  of  any  other  ship.  She  is  at  full  liberty  to  pursue 
her  voyage  in  her  own  way,  and  to  use  all  necessary  precautions  to 
avoid  any  suspected  sinister  enterprise  or  hostile  attack.  She  has  a 
right  to  consult  her  own  safety ;  but,  at  the  same  time,  she  must 
take  care  not  to  violate  the  rights  of  others.  She  may  use  any  pre- 
cautions dictated  by  the  prudence  or  fears  of  her  officers ;  either  as 
to  delay,  or  the  progress  or  course  of  her  voyage ;  but  she  is  not  at 
liberty  to  inflict  injuries  upon  other  innocent  parties,  simply  because 
of  conjectural  dangers.  These  principles  seem  to  us  the  natural 
result  of  the  common  duties  and  rights  of  nations  navigating  the 
ocean  in  time  of  peace.  Such  a  state  of  things  carries  with  it  very 
different  obligations  and  responsibilities  from  those  which  belong  to 
public  war,  and  is  not  to  be  confounded  with  it. 

The  first  inquiry,  then,  is,  whether  the  conduct  of  Lieutenant 
Stockton  was,  under  all  the  circumstances  preceding  and  attending 
the  combat,  justifiable.  There  is  no  pretence  to  say  that  he  com- 
mitted the  first  aggression.  That,  beyond  all  question,  was  on  the 
part  of  The  Marianna  Flora;  and  her  firing  was  persisted  in 
after  The  Alligator  had  hoisted  her  national  flag,  and,  of 
•  course,  held  out  a  signal  of  her  real  pacific  character.  [  *  45  ] 
What,  then,  is  the  excuse  for  this  hostile  attack  ?  Was  it 
occasioned  by  any  default  or  misconduct  on  the  part  of  The  Alligator? 
It  is  said  that  The  Alligator  had  no  right  to  approach  The  Marianna 
Flora,  and  that  the  mere  fact  of  approach  authorized  the  attack. 
This  is  what  the  court  feels  itself  bound  to  deny.  Lieutenant  Stock- 
ton, with  a  view  to  the  objects  of  his  cruise,  had  just  as  unquestion- 
able a  right  to  use  the  ocean,  as  the  Portuguese  ship  had ;  and  his 
right  of  approach  was  just  as  perfect  as  her  right  of  flight.  But,  in 
point  of  fact.  Lieutenant  Stockton's  approach  was  not  from  mere 
motives  of  public  service,  but  was  occasioned  by  the  acts  of  The 
Marianna  Flora.  He  was  steering  on  a  course  which  must,  in  a 
short  time,  have  carried  him  far  away  from  her.  She  lay  to,  and 
showed  a  signal  ordinarily  indicative  of  distress.     It  was  so  under- 
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stood,  and,  from  motives  of  humanity,  the  course  was  changed,  in 
order  to  afford  the  necessary  relief.  There  is  not  a  pretence  in  the 
whole  evidence  that  the  lying  to  was  not  voluntary,  and  was  not  an 
invitation  of  some  sort  The  whole  reasoning  on  the  part  of  the 
claimants  is,  that  it  was  for  the  purpose  of  meeting  a  supposed 
enemy  by  daylight,  and,  in  this  way,  to  avoid  the  difficulties  of  an 
engagement  in  the  night  But  how  was  this  to  be  known  on  board 
of  The  Alligator  ?  How  was  it  to  be  known  that  she  was  a  Por- 
tuguese ship,  or  that  she  took  The  Alligator  for  a  pirate,  or  that  her 

object  in  laying  to  was  a  defensive  operation  ?  When  the 
[  •  46  ]  vessels  *  were  within  reach  of  each  other,  the  first  salutation 

from  the  ship  was  a  shot  fired  ahead,  and,  at  the  same  time, 
no  national  flag  appeared  at  the  masthead.  The  ship  was  armed, 
appeared  full  of  men,  and,  from  her  manceuvres,  almost  necessarily 
led  to  the  supposition  that  her  previous  conduct  was  a  decoy,  and 
that  she  was  either  a  piratical  vessel,  or,  at  least,  in  possession  of 
pirates.  Under  such  circumstances,  with  hostilities  already  pro- 
claimed. Lieutenant  Stockton  was  certainly  not  bound  to  retreat; 
and,,  upon  his  advance,  other  guns  loaded  with  shot  were  fired, 
for  the  express  purpose  of  destruction.  It  was,  then,  a  case  of  open, 
meditated  hostility,  and  this,  too,  without  any  national  flag  displayed 
by  the  Portuguese  ship,  which  might  tend  to  correct  the  error,  for 
she  never  hoisted  her  flag  until  the  surrender.  What,  then,  was 
Lieutenant  Stockton's  duty  ?  In  our  view  it  was  plain ;  it  was  to 
oppose  force  to  force,  to  attack  and  to  subdue  the  vessel  thus  pros- 
ecuting unauthorized  warfare  upon  his  schooner  and  crew.  In  taking, 
therefore,  the  readiest  means  to  accomplish  the  object,  he  acted,  in 
our  opinion,  with  entire  legal  propriety.  He  was  not  bound  to  fly, 
or  to  wait  until  he  was  crippled.  His  was  not  a  case  of  mere  remote 
danger  but  of  imminent,  pressing,  and  present  danger.  He  had  the 
flag  of  his  country  to  maintain,  and  the  rights  of  his  cruiser  to  vin- 
dicate.    To  have  hesitated  in  what  his   duty  to   his   government 

called  for  on  such  an  occasion,  would  have  been  to  betray 
[  •  47  ]  (what  no  honorable  *  officer  could  be  supposed  to  indulge) 

an  indiflerence  to  its  dignity  and  sovereignty. 
But,  it  is  argued  that  Lieutenant  Stockton  was  bound  to  have 
affirmed  his  national  flag  by  an  appropriate  gun ;  that  this  is  a  custom- 
ary observance  at  sea,  and  is  universally  understood  as  indispensable 
to  prevent  mistakes  and  misadventures ;  and  that  the  omission  was 
such  a  default  on  his  part,  as  places  him  in  delicto  as  to  all  the  sub- 
sequent transactions.  This  imputation  certainly  comes  with  no 
extraordinary  grace  from  the  party  by  whom  it  is  now  asserted.  If 
such  an  observance  be  usual  and  necessary,  why  was  it  not  com- 
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plied  with  on  the  part  of  The  Mariamia  Flora  ?  Her  commander 
asserts  that  by  the  laws  of  his  own  country,  as  well  as  those  of 
France  and  Spain,  this  is  a  known  and  positive  obligation  on  all 
armed  vessels,  which  they  are  not  at  liberty  to  disregard.  Upon 
what  ground,  then,  can  he  claim  an  exemption  from  performing  it  ? 
Upon  what  ground  can  he  set  up  as  a  default  in  another,  that 
which  he  has  wholly  omitted  to  do  on  his  own  part  ?  His  own  duty 
was  clear,  and  pointed  out ;  and  yet  he  makes  that  a  matter  of  com- 
plaint against  the  other  side,  which  was  confessedly  a  primary 
default  in  himself.  He  not  only  did  not  hoist  or  aflirm  his  flag  in 
the  first  instance,  but  repeatedly  fired  at  his  adversary  with  hostile 
intentions,  without  exhibiting  his  own  national  character  at  alL  He 
left,  therefore,  according  to  his  own  view  of  the  law,  his  own  duty 
unperformed,  and  fortified,  as  against  himself,  the  very  in- 
ference that  his  ship  *  might  properly  be  deemed,  under  such  [  *  48  ] 
circumstances,  a  piratical  cruiser. 

But,  we  are  not  disposed  to  admit  that  there  exists  any  such  uni- 
versal rule  or  obligation  of  an  affirming  gun,  as  has  been  suggested 
at  the  bar.  It  may  be  the  law  of  the  maritime  states  of  the 
European  continent  already  alluded  to,  founded  in  their  own  usages 
or  positive  regulations.  But,  it  does  not  hence  follow  that  it  is  bind- 
ing upon  all  other  nations.  It  was  admitted  at  the  argument,  that 
the  English  practice  is  otherwise  ;  and,  surely,  as  a  maritime  power, 
England  deserves  to  be  listened  to  with  as  much  respect,  on  such  a 
point,  as  any  other  nation.  It  was  justiy  inferred  that  the  practice 
of  America  is  .conformable  to  that  of  England ;  and  the  absence  of 
any  counter  proof  on  the  record  is  almost  of  itself  decisive.  Such, 
however,  as  the  practice  is,  even  among  the  continental  nations  of 
Europe,  it  is  a  practice  adopted  with  reference  to  a  state  of  war, 
rather  than  peace.  It  may  be  a  useful  precaution  to  prevent  con- 
flicts between  neutrals,  and  allies,  and  belligerents,  and  even  between 
armed  ships  of  the  same  nation.  But  the  very  necessity  of  the  pre- 
caution, in  time  of  war,  arises  from  circumstances  which  do  not 
ordinarily  occur  in  time  of  general  peace.  Assuming,  therefore,  that 
the  ceremony  might  be  salutary  and  proper  in  periods  of  war,  and 
suitable  to  its  exigencies,  it  by  no  means  follows  that  it  is  justiy  to 
be  insisted  on  at  the  peril  of  costs  and  damages  in  peace.  In  any 
view,  therefore,  we  do  not  think  this  omission  can  avail  the 
claimants. 

*  Again ;  it  is  argued  that  there  is  a  general  obligation  [  *  49  1 
upon  armed  ships,  in  exercising  the  right  of  visitation  and 
search,  to  keep  at  a  distance,  out  of  cannon-shot,  and  to  demean 
themselves  in  such  a  manner  as  not  to  endanger  neutrals.     And  %ii 
VOL.  VI.  43 
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objection,  it  is  added,  has  been  specially  provided  for  and  enforced 
by  the  stipulations  of  many  of  our  own  treaties  with  foreign  powers 
It  might  be  a  decisive  answer  to  this  argument,  that  here  no  right 
of  visitation  and  search  was  attempted  to  be  exercised.  Lieutenant 
Stockton  did  not  claim  to  be  a  belligerent,  entitled  to  search  neutrals 
on  the  ocean.  His  commission  was  for  other  objects.  He  did  not 
approach  or  subdue  The  Marianna  Flora,  in  order  to  compel  her  to 
submit  to  his  search,  but  with  other  motives.  He  took  possession 
of  her,  not  because  she  resisted  the  right  of  search,  but  because  she 
attacked  him  in  a  hostile  manner,  without  any  reasonable  cause  or 
provocation. 

Doubtless,  the  obligation  of  treaties  is  to  be  observed  with  entire 
good  faith  and  scrupulous  care.  But,  stipulations  in  treaties  hav- 
ing sole  reference  to  the  exercise  of  the  rights  of  belligerents  in 
time  of  war,  cannot,  upon  any  reasonable  principles  of  construction, 
be  applied  to  govern  cases  exclusively  of  another  nature,  and  belong- 
ing to  a  state  of  peace.  Another  consideration,  quite  sufficient  to 
establish  that  such  stipulations  cannot  be  applied  in  aid  of  the 
present  case,  is,  that  whatever  may  be  our  duties  to  other 
[  *  50  ]  nations,  we  have  no  such  treaty  subsisting  with  *  Portugal 
It  will  scarcely  be  pretended  that  we  are  bound  to  Portu- 
gal by  stipulations  to  which  she  is  no  party,  and  by  which  she 
incurs  no  correspondent  obligation. 

Upon  the  whole,  we  are  of  opinion  that  the  conduct  of  Lieuten- 
ant Stockton,  in  approaching  and  ultimately  in  subduing  The 
Marianna  Flora,  was  entirely  justifiable.  •  The  first  wrong  was  done 
by  her,  and  his  own  subsequent  acts  were  a  just  defence  and  vindi- 
cation of  the  rights  and  honor  of  his  country. 

The  next  inquiry  is,  whether  the  act  of  sending  in  The  Marianna 
Flora*  for  adjudication,  was,  under  all  the  circumstances,  unjustifi- 
able, so  as  to  carry  with  it  responsibility  in  damages. 

It  is  argued  that  upon  examination  of  the  ship's  papers,  the  crew, 
and  the  cargo,  it  must  clearly  have  appeared  that  the  ship  was  a 
merchant  ship  bound  on  a  lav^ul  voyage,  and  not  a  piratical  cruiser. 
This  state  of  the  case  must  be  axhnitted  to  have  been  apparent. 
But  the  real  difficulty  is  of  another  sort  Her  papers,  and  cargo, 
and  destination,  could  give  no  information  of  the  nature  of  the 
attack  made  upon  The  Alligator.  However  hostile,  malignant,  or 
even  piraticcd,  the  aggression  might  be,  the  papers  could  shed  no 
light  upon  the  subject.  The  owners  of  the  cargo,  and  the  owners 
of  the  ship,  (so  far  at  least  as  their  duties  and  responsibilities  were 
not  bound  up  by  the  acts  of  the  master,  as  their  agent,)  might  be 
innocent ;  the  voyage  might  be  of  a  purely  mercantile  character,  and 
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yet  acts  of  aggression  might  be  committed,  which  might  * 
•  bring  the  case  completely  within  the  act  of  congress,  or  of  [  *  61  ] 
the  general  law  of  nations,  as  a  gross  and  violent  injury, 
calling  for  ample  redress.  The  real  duty  imposed  upon  Lieutenant 
Stockton  was,  not  to  examine  the  papers,  unless  so  far  as  they  might 
explain  doubtful  circumstances,  but  to  ascertain  the  nature,  object, 
and  intent  of  the  attack  upon  his  vessel.  He  was  bound  to  exercise 
an  honest  and  fair  discretion  on  the  subject,  and  to  obtain  such 
explanations  as  might  guide  his  judgment.  What  was  the  excuse 
offered  for  the  attack  upon  him  ?  It  was  not  that  the  guns  were 
fired  by  mistake  or  accident.  They  were  admitted  to  have  been 
by  authority  and  design.  They  were  fired  after  his  own  flag  was 
displayed,  and  with  the  express  intention  of  disabling  the  vessel  and 
destroying  the  crew.  The  only  excuse  offered  for  this  unjustifiable 
act  was,  that  the  commander  entertained  a  fear  that  The  Alligator 
was  a  pirate.  But  such  a  fear,  unauthorized  by  any  acts  on  the 
other  side,  was  no  excuse  for  a  wrong  which  might  have  led  to  the 
iBOst  fatal  consequences.  K  The  Alligator  had  been  seriously 
injured,  or  any  of  her  crew  had  been  killed,  no  doubt  could  exist 
that,  under  such  circumstances,  the  ship  ought  to  have  been  sent  in 
for  adjudication,  to  enforce  redress,  and  also  to  administer,  if  neces- 
sary, punishment.  The  attack  was  not  the  less  inexcusable  because 
the  consequences  were  not  as  injurious  as  the  master  intended. 

It  is  a  different  thing  to  sit  in  judgment  upon  this  case, 
after  full  legal  investigations,  aided  by  *  the  regular  evi-  [  *  52  ] 
dence  of  all  parties,  and  to  draw  conclusions  at  sea,  with 
very  imperfect  means  of  ascertaining  facts  and  principles  which 
ought  to  direct  the  judgment.  It  would  be  a  harsh  judgment  to 
declare  that  an  officer  charged  with  high  and  responsible  duties  on 
the  part  of  his  government,  should  exercise  the  discretion  intrusted 
to  him  at  the  peril  of  damages,  because  a  court  of  law  might  ulti- 
mately decide  that  he  might  well  have  exercised  that  discretion 
another  way.  K  Lieutenant  Stockton  had  acted  with  gross  negli- 
gence or  malignity,  and  with  a  wanton  abuse  of  power,  there  might 
be  strong  grounds  on  which  to  rest  this  claim  of  damages.  But  it 
is  conceded  on  all  sides,  and  in  this  opinion  the  court  concurs,  that 
he  acted  with  honorable  motives,  and  firom  a  sense  of  duty  to  his 
government.  He  thought  the  aggression  was  piratical,  and  that  it 
was  an  indignity  to  the  national  flag,  utterly  inexcusable.  The  view 
now  taken  by  this  court  in  respect  to  the  whole  case,  upon  a  full 
examination  of  all  the  facts,  is  certainly  somewhat  different.  It 
leads  us  to  say,  that  Lieutenant  Stockton  might,  without  justly 
incurring  the  displeasure  of  his  government,  have  released  the  shipi 
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not  because  she  had  done  no  wrong,  but  because  the  wrong  was 
not  of  such  a  nature  as  called  for  vindictive  redress. 

But  the  question  upon  which  damages  must  depend,  b  not 
whether  he  might  not  have  released  the  ship,  but  whether  he  was,  at 
all  events,  bound  so  to  do ;  and  whether  that  obligation 
[  ^  53  ]  *  was  so  imperative,  that  the  omission  ought  to  be  visited 
with  damages. 
We  are,  then,  to  consider  the  real  difficulties  of  Lieutenant  Stodc- 
ton's  situation.  An  attack  had  been  made  upon  a  national  ship 
under  his  command,  without  cause.  It  was  a  hostile  act,  an  indig- 
nity to  the  nation,  and  a  trespass  upon  its  rights  and  sovereignty. 
It  was  not  an  accidental,  but  a  meditated  act ;  not  necessarily  carry- 
ing its  own  excuse  along  with  it,  but  susceptible  of  different  inter- 
pretations. It  was  not  an  affair  in  which  he  was  at  liberty  to  consult 
his  own  wishes  or  honor  merely,  although  a  brave  and  distinguished 
officer  might  naturally  feel  some  solicitude  to  preserve  his  high  repu- 
tation untarnished  in  the  eyes  of  his  government.  He  was  bound 
to  look  to  the  rights  of  his  country.  He  might  well  hesitate  in 
assuming  the  arbitration  of  national  wrongs.  He  might  well  feel 
a  scrupulous  delicacy  in  undertaking  to  waive  any  claim  which  the 
government  had  authority  to  enforce,  or  to  defeat  any  redress  which 
it  might  choose  to  seek,  or  to  prevent  any  inquiries  which,  through 
its  established  tribunals,  it  might  think  fit  to  institute,  in  respect  to 
his  conduct  or  that  of  the  offending  vessel.  Ck)nsiderations  of  this 
nature  could  not  but  weigh  heavily  upon  the  mind  of  a  gallant  offi- 
cer ;  and  they  are  not  unfit  to  be  entertained  by  this  court  in  forming 
its  own  judgment. 

It  is  also  further  to  be  observed,  that  the  case  was  confessedly 
new  in  its  character  and  circumstances.  The  researches  of 
{  *  54  ]  counsel  throughout  *  the  progress  of  this  protrax^ted  contro- 
versy, have  not  discovered  any  case  which,  in  point  of  law, 
can  govern  this.  J£  it  is  new  here,  it  may  well  be  deemed  to  have 
been  new  and  embarrassing  to  Lieutenant  Stockton.  In  such  a 
case,  it  is  not  matter  of  surprise  that  he  should  come  to  the  conclu- 
sion that  it  was  not  proper  to  take  upon  himself  the  responsibility  of 
a  final  decision ;  but  to  confide  the  honor  of  the  nation,  as  weU  as 
the  rights  of  the  other  party,  to  judicial  decision.  No  inference  is 
attempted  to  be  drawn  that  his  acts  were  intentionally  oppressive 
and  Imrsh ;  and  it  would  be  going  a  great  way  to  declare  that  an 
exercise  of  honest  discretion,  in  a  case  of  wrong  on  the  other  side, 
ought  to  draw  after  it  the  penalty  of  damages. 

There  is  another  more  general  consideration,  which  is  entitled  to 
great  weight  in  this  case.     In  cases  of  capture,  strictiy  so  called,  no 
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demsion  has  been  cited  in  which,  if  the  captare  itself  was  justifiable, 
the  subsequent  detention  for  adjudication  has  ever  been  punished  by 
damages.  As  far  as  counsel  have  examined,  or  our  own  researches 
extend,  no  such  principle  has  ever  been  established.  The  present 
case  stands  upon  a  strong  analogy,  and  to  inflict  damages  would  be 
to  desert  that  analogy.  Even  in  cases  of  marine  torts,  independent 
of  prize,  courts  of  admiralty  are  in  the  habit  of  giving  or  withhold- 
ing damages  upon  enlarged  principles  of  justice  and  equity,  and  have 
not  ciiX3umscribed  themselves  within  the  positive  boundaries  of  mere 
municipal  law.  They  have  exercised  a  conscientious  discre- 
tion *  upon  the  subject  A  party,  who  is  in  delicto^  ought  [  *  55  ] 
to  make  a  strong  case,  to  entitle  himself  to  general  relief. 

The  case  of  The  Louis,  2  Dodson,  210,  is  a  striking  example  in 
iliustration  of  these  remarks.  There,  a  French  slave-ship  was,  in  a 
time  of  peace,  taken  possession  of  by  an  English  aimed  cutter,  after 
a  sharp  engagement,  in  which  several  men  were  killed  on  both  sides. 
The  ship  was  carried  into  Sierra  Leone  for  adjudication,  and,  subse- 
quently, the  cause  came  before  the  high  court  of  admiralty,  upon 
appeaL  The  decision  pronounced  by  Lord  Stowell  appears  to  have 
been  made  after  very  full  consideration,  and  is  expounded  in  his 
most  elaborate  manner.  He  decided  that  the  original  seizure  was 
totally  unjustifiable ;  and  that,  even  if  the  slave-trade  was  prohibited 
by  the  French  laws,  (which,  he  thought,  it  was  not,)  stiU,  it  was  not 
for  English  cruisers  to  claim  a  right  of  search,  or  to  seize  such  ves- 
sels to  enforce  those  laws.  He  therefore  pronoun6ed  a  decree  of 
restitution ;  but  he  denied  damages  and  costs  to  the  claimant.  His 
language,  on  that  occasion,  was :  ^^  Upon  the  matter  of  costs  and 
damages,  that  have  been  prayed,  I  must  observe  tiiat  it  is  the  first 
case  of  the  kind,  and  that  the  question  itself  is  primcB  impresstonis  ; 
and  that,  upon  both  grounds,  it  is  not  the  inclination  of  the  court  to 
inflict  such  a  censure."  Here,  then,  we  have  a  case  of  an  acknowl- 
edged maritime  trespass,  accompanied  with  circumstances  of  imme- 
diate and  fatal  injury,  in  which  the  original  wrong  travelled 
along  with  *and  infected  the  whole  subsequent  proceed-  [  *  56  ] 
ings ;  and  yet  the  court,  on  account  of  its  being  the  first 
instance,  and  of  the  novelty  of  the  question,  deemed  it  a  conscien- 
tious exercise  of  its  discretion  not  to  award  damages.  The  case 
before  this  court  is  also  of  the  first  occurrence,  and  the  question  is 
entirely  new  in  its  presentation.  It  has  this  striking  fact,  in  which 
It  is  most  favorably  distinguished  from  The  Louis,  that  the  original 
seizure  was  justifiable,  and,  if  the  intent  of  piratical  aggre8sio#  had 
been  established,  condemnation  must  have  ^isned. 

If,  then,  this  court  should,  under  these  cLrcumstaDcesi  award  danap 
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ages,  it  would  take  a  new  step,  never  known  to  have  been  taken 
before  by  a  court  of  admiralty.  It  would  desert  the  analogy  of  cases 
of  justifiable  capture  in  matters  of  prize,  and  introduce  a  rule  harsh 
and  severe  in  a  case  of  first  impression,  whose  bearing  and  character 
have  engaged  the  bar  and  bench  in  several  most  laborious  discus- 
sions, and  inflict  upon  an  honest  exercise  of  discretion,  a  punishmeni 
which  has  been  denied  in  The  Louis  to  an  inexcusable  wrong 

There  are  one  or  two  other  suggestions  which  were  urged  in  the 
argument,  that  ought  not  to  be  passed  over  in  silence.  It  is  said 
that  the  tort,  if  it  ought  to  be  redressed  at  all  by  a  proceeding  in 
rem^  was  exclusively  cognizable  in  the  courts  of  Portugal  We  are 
not  aware  of  any  principle  upon  which  this  position  can  be  legally 

maintained.  There  is  no  more  reason  why  the  courts'  of 
[  *  57  ]  Portugal  should  hold  exclusive  *  jurisdiction  upon  this  case, 

than  ^e  courts  of  this  country.  We  see  no'  difficulty  in 
supporting  the  jurisdiction  as  concurrent  in  both  nations.  But,  if 
there  be  any  choice,  it  seems  more  properly  to  belong  to  the  country 
of  the  injured  than  of  the  ofiending  party. 

It  is  also  said  that,  at  all  events,  the  cargo  was  not  liable  to  con- 
demnation, even  if  the  offending  vessel  was  liable  under  the  act  of 
congress.  Probably  this  is  true  in  respect  to  that  act  But  the 
second  count  embraces  a  wider  range ;  and,  if  it  had  been  proved  in 
its  aggravated  extent,  it  does  not  necessarily  follow  tiiat  the  cargo 
ought  to  be  exempted.  That  is  a  question  which  would  require 
grave  deliberatidn.  It  is,  in  general,  true,  that  the  act  of  the  master 
of  the  vessel  does  not  bind  the  innocent  owner  of  the  cargo ;  but 
the  rule  is  not  of  universal  application.  And  where  the  master  is  also 
agent  of  the  owner  of  the  cargo,  or  both  ship  and  cargo  belong  to 
the  same  person,  a  distinction  may,  perhaps,  arise,  in  the  principle 
of  decision.  But,  however  this  may  be,  in  the  present  case,  if  the 
vessel  was  sent  in  for  adjudication,  the  cargo  must,  of  necessityi 
accompany  her ;  nor  could  its  particular  ownership  be  fully  ascer- 
tained, until  the  examinations  of  the  crew  were  regularly  taken. 
There  is  no  evidence  in  this  case,  to  show  that  at  any  subsequent 

period  it  was  desirable,  or  could  have  been  advantageous 
[  *  58  ]  to  the  claimants,  to  have  separated  the  ship  and  *  cargo, 

and  to  have  instituted  a  new  voyage  for  the  latter  under 
other  auspices. 

In  the  district  court,  an  allowance  was  made  of  five  hundred  dol- 
lars, distributable  among  the  crew,  on  account  of  their  confinement 
on  the  passage  to  Boston,  upon  the  ground  that  4he  sending  in  oi 
the  vessel  was  wrongful.  That  award  was  reversed  in  the  circuit 
court ;  and  no  appeal  was  taken  by  the  crew,  as,  indeed,  none  could 
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be,  on  account  of  the  insufficiency  of  the  sum  to  entitle  the  parties 
in  interest  to  appeal.  It  is  only  necessary,  therefore,  to  state  that 
that  matter  is  not  now  Ijefore  this  court ;  and  it  is  to  be  presumed 
that  the  confinement  was  such  only  as  was  indispensable  for  the 
safety  of  the  seizors. 

Upon  the  whole,  it  is  the  opinion  of  the  court  that  the  decree  of 
the  circuit  court  ought  to  be  affirmed ;  and  it  is  accordingly  affirmed, 
without  costs  to  either  party.  Decree^  accordingly. 

12  W.  1 ;  2  H.  210. 


Solomon  Etting,  Plaintiff  in  Error,  v.  The  President,  Directors, 
AND  Company  of  the  Bank  of  the  United  States,  Defendants 
in  Error. 

11  W.  59. 

Althoogh  a  jadge  may  refase  to  declare  the  law  to  the  jury  on  a  hjrpothetical  question  not 
warranted  by  the  testimony  in  the  caose,  yet  if  he  proceeds  to  state  the  law,  and  states  it 
erroneonsly,  his  opinion  may  be  revised  in  the  court  above ;  and  if  it  can  have  had  any 
influence  on  the  jury^  their  verdict  will  be  set  aside. 

Although  it  is  the  province  of  the  court  to  construe  written  instruments,  yet,  where  the  effect 
of  such  instruments  depends,  not  merely  on  the  construction  and  meaning  of  the  instru- 
ment^ but  upon  collateral  facts  in  pais^  and  extrinsic  circumstances,  the  inferences  of  fact 
to  be  drawn  from  them  are  to  be  left  to  the  jury. 

Where  the  court  is  equally  divided  in  opinion  upon  a  writ  of  error,  the  judgment  of  the 
court  below  is  to  be  affirmed. 

Error  to  the  Circuit  Court  of  the  United  States  for  Maryland. 

This  was  an  action  of  assumpsit  brought  in  the  court  below  by  the 
defendants  in  error,  against  the  plaintiff  in  error,  Etting,  as  the  in- 
dorser  of  the  promissory  note  of  James  W.  M'Cullough,  under  the 
following  circumstances. 

In  the  year  1819,  the  president  of  the  branch  bank,  established 
at  Baltimore,  his  partner  in  trade,  M'Cullough,  ihe  cashier  of  the 
branch,  and  Williams,  one  of  the  directors  of  the  parent 
*bank,  had  contracted  a  debt  to  the  bank  to  the  amount  of  [  *  60  ] 
$3,497,700.  The  directors  at  Philadelphia,  in  consequence 
of  some  information  which  they  had  received  respecting  it,  passed 
a  resolution,  on  the  19th  of  February,  1819,  calculated  to  draw  forth 
a  complete  statement  of  the  case,  with  all  its  circumstances.  This 
resolution  brought  the  papers  it  required,  and  also  brought  the  presi- 
dent and  cashier  to  Philadelphia,  who  attended  for  the  purpose  of 
making  verbal  explanations.  These  were  received,  and  the  case  was 
referred,  on  the  16th  of  March,  to  a  committee,  whose  report  was 
made  on  the  30th  of  the  said  month.  It  appeared  by  this  report 
that  the  securities  offered  for  the  debt  consisted  of  20,848  shares  of 
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the  stock  of  the  bank,  of  26,550  shares  previously  pledged  for  very 
large  sums  in  London,  Liverpool,  New  York,  and  Boston,  the  amount 
of  which  was  not  stated,  and  the  personal  liability  of  the  debtors 
themselves.  The  report  stated :  ^  As  the  result  of  many  conferences, 
and  a  good  deal  of  deliberation,"  an  offer  on  the  part  of  the  debtors 
to  give  additional  security  for  $900,000,  payable  in  five  years,  by 
annual  instalments.  A  part  of  the  proposed  arrangement  was,  that 
the  shares  previously  pledged  in  London,  and  elsewhere,  should  be 
liberated  from  the  claim  of  the  bank,  and  that  the  separate  liability 
of  each  for  $300,000  should  be  received,  instead  of  the  joint  liability 
of  all  for  $900,000.  This  offer,  with  some  modifications,  was  accept- 
ed by  the  bank.  A  part  of  the  security  offered  by  IVFCul- 
[  •  61  ]  lough,  were  *  sixteen  merchants  of  Baltimore,  who  were  to 
become  bound  for  $12,500  each.  The  committee  recom- 
mended the  acceptance  of  these  terms,  and  also  recommended  that 
the  sufficiency  of  the  security  offered  by  Williams  and  AFCulloughf 
including  the  sixteen  sureties  proposed  by  IVFCullough,  should 
be  referred  to  the  members  of  the  board  residing  in  Baltimore. 
This  course  was  adopted  by  the  bank,  and  the  committee  of  mem- 
bers residing  in  Baltimore  reported  on  the  whole  subject  Of  the 
sixteen  names  proposed  for  their  consideration,  three  were  with- 
drawn, and  three  were  objected  to.  Among  those  who  were  accepted 
was  Etting,  the  plaintiff  in  error.  The  negotiations,  investigations, 
and  arrangements  for  the  completion  of  the  business,  were  some 
time  in  progress.  Propositions  were  made  for  changes  of  the  securi* 
ties,  and  on  the  10th  of  May,  the  president  of  the  bank  addressed  a 
letter  to  the  committee  in  Baltimore,  urging  them  to  bring  it  to  an 
immediate  close.  On  the  14th  of  May,  the  committee  at  Baltimore 
reported  the  documents  which  had  been  executed  in  pursuance  of 
previous  arrangements  made  with  the  debtors,  a  report  of  which  was 
made  by  the  committee  at  Philadelphia,  on  the  17th  of  the  same 
month,  and,  on  the  18th,  M^Cullough  was  removed  fr^m  the  office  of 
cashier,  which  he  had  held  from  the  first  establishment  of  the  bank. 
It  was  admitted  that  he  was  a  young  man  worth  nothing,  who  had  a 

family,  and  whose  salary  as  cashier  was  $4,000. 
[  •  62  ]  •  When  the  note  indorsed  by  Etting,  the  plaintiff  in  error, 
fell  due,  he  refused  to  pay  it ;  on  which  it  was  protested  for 
non-payment,  and  this  suit  was  brought  by  the  bank.  At  the  trial 
in  the  court  below,  the  whole  matter  was  given  in  evidence,  and  the 
court  was  moved  to  instruct  the  jury  on  the  law  which  would  arise 
on  the  facts  of  the  case,  and  the  inferences  which  the  jury  might 
draw  from  those  facts.  The  counsel  for  the  plaintif&  moved  the 
court  to  instruct  the  jury  that  if  they  should  be  of  opinion,  from  the 
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evidence,  that  the  defendant,  Etting,  withoat  any  communication 
with  the  plaintiffs,  but  on  the  application  of  ATCullough  only,  agreed 
to  become  his  indorser,  under  the  anrangement  made  between  him 
and  the  plainti£&,  although  they  should  be  satisfied,  from  the  evidence 
offered  by  the  defendant,  that  the  said  M'CuUough  deceived  the  said 
Etting ;  that  it  was  known  to  the  bank  before  or  pending  the  nego- 
tiation, that  the  debt  from  M'Cullough,  or  the  greater  part  thereof, 
had  grown  out  of  his  unauthorized  and  fraudulent  appropriation  of 
their  funds  to  his  own  use,  which  knowledge  the  bank  did  not  pro- 
mulgate, though  they  contemplated  his  removal  as  soon  as  the  secu- 
rities should  be  given,  in  conformity  with  the  arrangement  which 
had  been  made ;  that  the  defendant  indorsed  the  note  in  ignorance 
of  any  fraud  on  the  bank,  or  of  any  abuse  of  his  office  of  cashier,  or 
of  any  probability  of  hb  removal  from  the  said  office  ;  that,  had  the 
defendant  known  these  circumstances,  he  would  not  have 
indorsed  the  said  note ;  and  that  the  bank  *  forebore  to  pro-  [  *  63  ] 
mulgate  either  the  information  they  possessed,  or  their  in- 
tention to  remove  the  said  M'Cullough,  under  the  impression  that 
the  disclosure  would  increase  the  difficulty  of  the  said  M'Cullough 
in  procuring  security,  if  not  render  it  impossible  for  him  to  proc^re 
it ;  yet,  if  they  shall  also  be  of  opinion  that  the  defendant,  without 
making  any  inquiries  of  the  plaintiffs  on  the  subject  of  such  infor- 
mation and  intention,  or  holding  any  communication  with  them  on 
the  subject  of  his  intended  indorsement,  did,  of  his  own  accord,  on 
the  application  of  the  said  M'CuUough,  and  for  the  purpose  of  giving 
effect  to  the  said  arrangement,  indorse  the  said  note  on  which  this 
action  is  brought,  that  there  was  nothing  in  the  evidence  so  given  by 
the  defendant  to  affect  the  plaintiff's  right  of  recovery  in  this  action. 
That  in  order  to  vitiate  the  said  note  and  indorsement  in  law,  and  to 
bcur  the  plaintiff^s  right  of  recovery  thereon,  on  the  ground  of  a  fraud- 
ulent misrepresentation,  or  fraudulent  concealment  of  circumstances 
knovtm  to  them,  and  unknown  to  the  defendant,  it  was  incumbent 
on  the  defendant  to  show  that  he  applied  to  the  plaintiffs  for  infor- 
mation, or  held  some  communication  with  them  for  the  purpose  of 
receiving  such  information ;  and  that,  on  such  application  or  commu- 
nication, the  plaintiffs  either  misrepresented  or  concealed  such  cir- 
cumstances; and  that,  in  the  absence  of  such  proof,  there  was  nothing 
in  the  facts  so  given  in  evidence  by  the  defendant,  to  affect  the  right 
of  recovery  in  the  action* 

*  The  court  gave  the  instruction  as  asked,  to  which  an    [  *  64  ] 
exception  was  l^en. 

The  counsel  for  the  defendant  then  moved  the  court  for  instruc- 
tions, that  if  the  jury  should  draw  from  the  evidence  certain  infer- 


514         SUPREME    CX3DRT   OF   THE   UNITED   STATES. 

_,  •     ,  ■ —  — — \ — \ — 

Etting  V.  The  Bank  of  the  United  States.    1 1  W. 

ences  which  were  stated,  the  plaintiffs  were  not  entitled  to  recover. 
These  inferences  were,  that  the  bank  was  fully  informed,  in  March, 
1819,  of  the  fraudulent  conduct  of  M'Cullough,  the  extent  of  his 
misapplication  of  their  funds,  and  of  his  insolvency ;  that,  on  receiv- 
ing this  information,  they  became  satisfied  of  his  unfitness  to  con- 
tinue in  office,  and  determined  to  remove  him.  That,  however,  they 
continued  him  in  office  until  the  18th  of  May,  carefully  concealing 
the  circumstances  and  their  determination,  for  the  purpose  of  obtain- 
ing security  of  the  debt  due  to  them  from  the  said  M'Cullough,  one 
of  which  so  contemplated  securities  was  the  note  in  question.  That 
the  defendant  was,  to  the  knowledge  of  the  plaintiffs,  ignorant  of 
M'Cullough's  breach  of  duty,  and  of  the  determination  to  remove 
him,  and  indorsed  the  note  by  reason  of  that  ignorance. 

The  court  refused  to  give  this  instruction,  unless  the  jury  should 
be  further  of  opinion  that  the  defendant  was  led  into  this  state  of 
ignorance  in  consequence  of  inquiries  made  by  him  of  the  plaintiffi, 
or  of  some  previous  communication  between  them  and  him. 

On  the  further  application  of  the  counsel  for  the  defendant,  pray- 
ing the  court  to  instruct  the  jury  that  on  the  statement  and 
[  ?  66  ]  evidence  *  contained  in  the  bills  of  exceptions,  if  the  jury  be- 
lieved the  same,  the  plaintii&  were  not  entitied  to  recover ; 
the  court  refused  to  give  the  instruction  asked,  and  directed  the  jmv 
that,  on  the  evidence  aforesaid,  the  plaintiffs  were  entitied  to  recover. 

Judgment  was  rendered  for  the  plainti&  in  the  court  below,  and 
the  cause  was  brought  by  writ  of  error  to  this  court. 

Webster  and  Ta/nep^  for  the  plaintiff  in  eiror. 

The  AUomet/' General  and  Emmettj  for  the  defendants  in  error. 

[  •  73  ]       •  Marshall,  C.  J.,  delivered  the  opinion  of  tiie  court 

If  this  case  depended  on  the  deservedly  high  character  ol 
the  individuals  who  were  engaged,  on  the  part  of  the  bank,  in  the 
transactions  in  which  the  suit  originated ;  if  elevation  above  the  pos- 
Bibility  of  suspicion  that  they  could  have  meditated  any  thing  be- 
lieved by  themselves  to  be  legally  or  morally  wrong,  could  decide  it, 
this  cause  would  not  have  required  the  great  efforts  which  have  been 
bestowed  upon  it.  The  names  which  appear  on  this  record  can  never 
be  connected  with  actual  fraud ;  nor  would  any  difficulty  be  found 
in  protecting  them  from  the  imputation,  were  it  possible  that  it  could 

be  made.     But  judicial  inquiries  are  into  the  rights  of  the 
[  *  74  ]  parties ;  *  and,  although  high  and  honorable  character  has, 

and  ought  to  have,  great  influence  in  weighing  testimony 
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in  which  that  character  is  in  any  manner  involved ;  yet,  when  the  in- 
ferences from  that  testimony  are  drawn  by  others,  and  a  court  is 
required  to  pronounce  the  law  arising  upon  them,  character  is  ex- 
cluded from  the  view  of  the  judge,  and  legal  principles  alone  can  be 
acknowledged  as  his  guide. 

At  the  trial,  several  points  of  law  were  raised  by  both  parties,  on 
which  opinions  were  given,  to  which  exceptions  were  taken,  and  the 
correctness  of  those  opinions  constitutes  the  single  inquiry  in  this 
court  [Here  the  learned  chief  justice  stated  the  case,  as  it  is  stated 
above.] 

As  preliminary  to  the  inquiry,  whether  the  law  arising  on  the  facts, 
and  on  the  inferences  assumed  in  the  bills  of  exceptions  contained  in 
the  record,  was  correctly  stated  by  the  court,  a  point  has  been  made 
at  the  ,bar,  which  must  be  disposed  of.  It  has  been  contended  that 
a  court  is  not  bound  to  answer  abstract  or  hypothetical  questions  of 
law,  not  growing  out  of  the  testimony  in  the  cause,  which  may  be 
propounded  at  the  bar ;  and,  to  apply  this  principle,  it  has  been  also 
contended  that  the  testimony  contained  in  the  record,  and  refeired  tp 
in  the  bills  of  exceptions,  contains  nothing  from  which  the  jury  could 
possibly  draw  those  inferences  of  fact  upon  which  the  court  was 
adked  to  declare  the  law.  That  the  points  made  in  the  bill  of  excep- 
tions constitute  a  distinct  and  totally  different  case  from  that  made 
by  the  evidence. 

*  That  a  judge  cannot  be  required  to  declare  the  law  on  [  *  75  ] 
hypothetical  questions  which  do  not  belong  to  the  cause  on 
trial,  has  been  frequently  asserted  in  this  court,  and  is,  we  believe, 
incontrovertible.  Hamilton  v.  Russell,  1  C.  309,  318.  The  court 
may,  at  any  time,  refuse  to  give  an  opinion  on  such  a  point ;  and  if 
the  party  propounding  the  question  is  dissatisfied  with  it,  he  may 
except  to  the  refusal,  which  exception  will  avail  him,  if  he  shows 
that  the  question  was  warranted  by  the  testimony,  and  that  the  opin- 
ion he  asked  ought  to  have  been  given.  But,  if  the  judge  proceeds 
to  state  the  law,  and  states  it  erroneously,  his  opinion  ought  to  be 
revised ;  and  if  it  can  have  had  any  influence  on  the  jury,  their  ver- 
dict ought  to  be  set  aside. 

It  cannot,  however,  we  think,  be  correctly  affirmed  with  respect  to 
the  case  now  under  consideration,  that  the  points  stated  in  the  bills 
of  exception  have  no  relation  to  the  testimony  to  which  those  biUs 
refer.  That  testimony  consists  of  various  communications  and 
reports,  made  to  the  bank,  of  their  own  transactions,  and  of  the  ad- 
missions of  parties.  It  has  been  said  that  this  testimony  is  all  in 
writing,  and  is  to  be  construed  by  the  court ;  and  from  this  proposi- 
tiou  is  deduced  the  corollary  that  the  jury  was  not  at  Uberty  to  draw 
inferences  from  it 
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Were  the  fact  as  alleged,  and  were  it  true  that  the  testimony  is  al? 
in  writing,  the  consequence  drawn  from  it  cannot  be  admitted.  Con- 
ceding it  to  be  the  province  of  the  court  to  construe  any 
[  •  76  ]  particular  paper  which  was  offered  in  *  evidence,  the  report 
of  the  30th  of  March,  for  example,  and  to  declcure  the  mean- 
ing of  every  sentence,  and  of  the  whole  instrument,  yet  this  report 
contains  a  great  variety  of  extrinsic  circumstances,  suggests  measures 
of  deep  interest,  was  followed  by  numerous  successive  acts  which 
took  place  in  the  country,  and  which  do  not  derive  all  their  influence 
on  the  cause  from  the  construction  of  the  particular  papers  in  which 
they  are  communicated,  but,  in  a  considerable  degree,  from  their  con- 
nection with  each  other,  from  the  motives  in  which  they  originate, 
and  from  the  effects  they  were  calculated  to  produce,  and  did  pro- 
duce, on  others.  These  subjects  are  peculiarly  proper  for  the  consid- 
eration of  a  jury.  If  the  testimony  be  examined,  it  will,  we  think, 
appear  that  the  counsel  for  the  plaintiffs  has  not  asked  the  court  to 
give  its  opinion  on  any  inferences  of  fact,  which  it  was  not  at  least 
possible  for  the  jury  to  draw  from  the  evidence.  The  knowledge  of 
the  bank  is  not  questioned.  The  ignorance  of  Etting  might  be  in- 
ferred from  the  absence  of  all  testimony  proving  his  knowledge  that 
any  fraud  had  been  practised  by  M'CuUough.  The  original  resolu- 
tion of  the  bank  to  remove  M'CuUough  might  be  inferred  from  their 
knowledge  of  his  unfitness  for  the  office,  and  from  the  fact  that  they 
did  remove  him  the  instant  the  securities  were  obtained,  which  they 
expected  from  him.  The  same  facts  might  justify  the  inference 
respecting  the  motives  which  induced  the  bank  to  retain  him  in  office 

until  those  securities  were  procured. 
[  •  77  ]  We  are  far  from  saying  that  these  inferences  were  *  all 
of  them  such  as  the  jury  ought  to  have  drawn.  It  is  not 
difficult  to  perceive  that  the  bank  might  have  acted  on  motives 
equally  unexceptionable  in  morals  and  in  law.  The  jury  might  very 
well  have  believed  that  the  bank  thought  the  26,550  shares  of  stock 
were  not  worth  more  than  the  sums  for  which  they  were  pledged,  or, 
at  any  rate,  were  not  a  safe  security,  and  might,  therefore,  think  it 
advisable  to  relinquish  that  pledge,  if  other  security  could  be  substi- 
tuted in  its  place.  Others  might  estimate  that  stock  more  highly 
than  they  did,  and  might  estimate  it  rightly.  Friends,  therefore, 
acting  on  their  own  judgment  of  the  value  of  this  stock,  might  be 
found  wiUing  to  indorse  the  paper  of  Mr.  M'CuUough,  on  receiving 
it  as  a  pledge.  The  motive,  too,  for  retaining  Mr.  M'CuUough  in 
office,  might  be  to  induce  him  to  do  the  bank  aU  the  justice  in  his 
power,  not  to  induce  others  to  indorse  bis  notes.  The  whole  subject 
was  before  the  jury,  and  they  might  have  drawn  firom  the  testimony 
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either  these  inferences,  or  those  which  are  stated  in  the  bills  of  ex* 
ceptions.  The  counsel  for  the  plaintiffs,  believing  the  law  to  be  in 
their  favor,  even  upon  that  view  of  the  testimony  which  is  taken  in 
the  exceptions,  and  fearing  that  the  jury,  should  they  take  that  view, 
might  find  for  the  defendant,  chose  to  refer  the  law  to  the  court 
Whether  his  fears  respecting  the  jury  were  well  or  ill  founded,  this 
cause  must  now  be  decided  on  the  correctness  of  the  opinion  given 
by  the  circuit  court. 

In  the  very  elaborate  arguments  which  have  *  been  made  [  *  78  | 
at  the  bar,  several  cases  have  been  cited  which  have  been 
attentively  considered.  No  attempt  will  be  made  to  analyze  them, 
or  to  decide  on  their  application  to  the  case  before  us,  because  the 
judges  are  divided  respecting  it.  Consequently,  the  principles  of 
law  which  have  been  argued,  cannot  be  settled ;  but  tfie  judgment  is 
affirmed,  the  court  being  divided  in  opinion  upon  it. 

Judgment  affirmed. 

8  H.  413;  11  H.  154;  21  H.  146,  202;  7  Wal.  107. 


Brooks  t;.  Marbury. 
u  w.  78. 

Thoagh  a  deed  is  required  by  law  to  be  recorded,  tbe  original  alone  can  be  used  in  evidence, 

unless  it  appears  not  to  be  under  the  control  of  the  party. 
A  deed  of  trust  preferring  certain  notes  forged  by  the  grantor,  is  not  rendered  roid  by  proof 

that  the  assignor  and  assignee  both  entertained  hopes  that,  if  the  notes  should  be  paid, 

prosecutions  for  the  forgeries  would  not  be  instituted,  the  holders  of  the  notes  not  having 

done  any  thing  to  encourage  such  expectations. 
Where  the  assignor  himself  selects  the  assignee,  and  makes  the  assignment  to  him  without 

the  knowledge  of  the  cestuit  que  tnut,  the  assignee  is  the  agent  of  the  assignor,  and  notice 

to  him  of  circumstances  accompanying  the  execution  of  the  deed,  is  not  notice  to  the 

creditors. 
If  the  proceedings  under  the  deed  were  not  to  be  influenced  by  the  success  or  failare  of  the 

hopes  to  escape  a  prosecution,  those  hopes  did  not  inyalidate  the  deed. 
A  debtor  has  a  right,  at  common  law,  to  prefer  one  creditor  to  another. 
If  a  prayer  for  instructions  is  not  correct  in  the  very  terms  in  which  it  is  drawn  up,  it  is  not 

error  to  refuse  it ;  nor  is  the  court  bound  to  give  instructions  not  rendered  necessary  by 

the  evidence. 
A  deed  conveying  property  to  a  trustee  to  be  sold,  and  its  proceeds  applied  to  the  payment 

of  certain  debts,  and  not  imposing  on  the  creditors  any  conditions,  is  valid  to  pass  the 

property  to  the  trustee  on  its  execution,  without  the  assent  of  the  creditors. 

•  Error  to  the  circuit  court  for  the  District  of  Columbia.  [  *  79  ] 
This  is  the  same  case  which  is  reported  7  W.  666.  The 
judgment  of  the  court  below  was  then  reversed  and  a  venire  de  novo 
awarded.  At  the  new  trial,  exceptions  were  taken  to  the  instructions 
given  by  the  court  to  the  jury ;  and  the  cause  having  again  been 
brought  before  this  court  for  revision,  was  argued  by  Jones  and 
VOL.  VI.  44 
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Ooxe^  for  the  plaintiff;  and  by  the  Attorney' General  and  Eep^  for 
the  defendant. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court 

This  case  depends  on  the  validity  of  a  deed  executed  by  Richard 
H.  Fitzhugh,  on  the  31st  of  December,  1819,  purporting  to  convey 
to  the  defendant,  for  the  use  of  certain  enumerated  credit- 
[  •  80  ]  ors,  his  slaves,  goods,  and  debts,  which  deed  *  was  recorded 
in  the  record-book  for  the  couniy  in  which  the  parties  re- 
sided, on  the  3d  of  January,  1820.  Immediately  after  executing  this 
deed  the  said  Fitzhugh  absconded ;  and  on  the  10th  of  February 
thereafter  the  plaintiff  sued  out  an  attachment  to  attach  his  effects 
in  the  hands  of  the  said  M arbury.  The  garnishee  denies  that  he 
has  any  effects  of  the  said  Fitzhugh  in  his  hands  which  can  be 
affected  by  the  attachment,  the  same  not  being  sufficient  to  satisfy 
the  creditors  enumerated  in  the  deed  which  has  been  mentioned. 
The  plaintiff  contests  the  validity  of  that  deed.  The  jury  found  a 
verdict  in  favor  of  its  validity,  upon  which  the  circuit  court  rendered 
a  judgnient  against  the  plaintiff,  which  he  has  brought  before  this 
court  by  a  writ  of  error.  In  the  course  of  the  trial,  exceptions  were 
taken  by  the  counsel  for  the  plaintiff  to  some  opinions  given  by  the 
court,  and  to  its  refusal  to  give  others  for  which  they  applied.  The 
correctness  of  the  opinions  given,  and  of  the  refusal  of  those  not 
given,  will  now  be  considered* 

On  the  trial,  the  garnishee  offered  to  read  from  the  record-books 
of  the  county  the  memorial  of  the  deed  which  has  been  mentioned, 
to  which  the  plaintiff  objected,  and  insisted  that  the  original  ought 
to  be  produced.  The  court  overruled  this  objection,  and  the  copy 
was  read.  To  this  opinion  of  the  court  the  plsiintiff 's  counsel  ex- 
cepted ;  and  he  now  insists  that  there  is  no  law  of  the  State  of 
Maryland  which  directs  a  deed  of  the  description  of  that  of  which 
a  copy  was  read  in  this  case  to  be  recorded ;  and  that,  if 
[  *  81  ]  there  *  were  such  a  law,  still,  the  original  ought  to  be  pro- 
duced, if  within  the  power  of  the  party  claiming  under  it. 

The  act  of  1729,  c.  8,  enacts :  "  That  from  and  after  the  end  of 
this  session  of  assembly,  no  goods  or  chattels  whereof  the  vendor, 
mortgagor,  or  donor  shall  remain  in  possession,  shall  pass,  alter,  or 
change,  or  any  property  thereof  be  transferred  to  any  purchaser, 
unless  the  same  be  by  writing,  and  acknowledged  before  one  pro- 
vincial justice  of  the  county  where  such  seller,  mortgagor,  or  donoff 
shall  reside,  and  be  within  twenty  days  recorded  in  the  records  of 
the  same  county." 

The  counsel  for  the  plaintiff  insists  that  this  law  directs  the  re- 
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cording  of  those  deeds  only  which  convey  property  of  which  the 
donor  remains  in  possession,  and  that  the  possession  in  this  case 
must  be  supposed  to  have  passed  with  the  deed,  unless  the  contrary 
be  shown. 

This  objection  is  not  without  its  weight.  It,  however,  does  not 
appear  to  have  been  suggested  at  the  trial,  and  probably  did  not 
occur  to  the  court  or  the  parties  at  the  time,  or  it  might  have  been 
shown  that  in  point  of  fact  the  possession  was  not  immediately 
changed.  Since,  however,  the  admission  of  the  evidence  was  not 
made  to  depend  on  the  circumstance  of  possession,  this  objection 
cannot  be  overlooked. 

It  has  been  also  contended  by  the  plaintiff,  that  if  possession  did 
not  accompany  and  follow  the  deed,  it  is  void  as  to  credit- 
ors, under  the  authority  *  of  the  case  of  Hamilton  v.  Russell,  [  *  82  ] 
1  C.  309.  On  this  point  it  may  be  proper  to  observe  that, 
in  Hamilton  v,  Russell,  the  deed  purported  to  convey  the  property 
to  the  vendee  for  his  own  immediate  use,  and  ibe  subsequent 
continued  possession  of  the  vendor  was  incompatible  with  the  in- 
strument. This  is  a  deed  of  trust,  not  for  the  benefit  of  the  person 
to  whom  it  is  made,  but  for  the  benefit  of  certain  enumerated  cred- 
itors. The  continuance  of  the  possession  with  the  donor  untU  the 
trust  can  be  executed,  may  not  be  so  incompatible  with  the  deed  as 
to  render  it  absolutely  void  under  all  circumstances.  The  court  does 
not  mean  to  express  any  opinion  on  this  point  further  than  to  say, 
that  it  is  not  supposed  to  be  decided  in  Hamilton  v.  Russell. 

Should  the  act  of  1729  be  considered  as  applying  to  this  case,  the 
question  would  then  arise,  whether  the  copy  of  a  deed  be  admissible 
where  the  original  is  in  the  power  of  the  party  ofiering  the  copy. 
This  would  be  contrary  to  the  great  principle  that  t^e  best  evidence 
which  the  nature  of  the  case  admits  of  ought  to  be  required.  But 
it  has  been  said,  in  answer  to  this  objection,  that  the  courts  of  Mary- 
land have  so  decided.  This  court  will  certainly  respect  the  decisions 
made  in  the  State ;  but  we  are  not  satisfied  that  the  principle  is 
settled.  In  the  case  cited  from  6  Harris  and  Johnson,  234,  the  ques- 
tion arose  on  the  conclusiveness,  not  on  the  admissibility  of  the 
evidence.  The  suit  was  on  an  administrator's  bond,  and 
Mr.  McGruder  said,  in  argument,  that* the  law  requires  [  *83  ] 
such  a  suit  to  be  brought  on  a  copy  of  the  bond.  Of  course 
such  copy  must  be  admissible.  It  is  true  that,  in  deciding  against 
its  conclusiveness,  the  court  said,  generally,  that  a  copy  is  prfmd 
facie  evidence  in  all  cases  where  the  law  directs  an  instrument  of 
writing  to  be  recorded.  This  is  the  assertion  of  a  general  principle, 
not  the  construction  of  a  particular  act,  and  we  understand  that  the 
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courts  of  Maryland  have  not  adhered  uniformly  to  the  principle  thus 
laid  down.  There  is  some  contrariety  of  opinion  on  this  point ;  but 
the  majority  of  the  court  conceives  that  the  copy  should  not  have 
been  read,  without  showing  that  the  original  was  not  in  the  power 
of  the  party. 

Although  the  judgment  of  the  circuit  court  must  be  reversed  for 
error  in  admitting  improper  testimony,  yet  as  the  record  presents 
other  points  which  must  again  arise,  and  which  have  been  fully  ar* 
gued,  this  court  will  proceed  to  indicate  its  opinion  on  those  points. 

The  deed  having  been  admitted,  its  validity  came  on  to  be  dis- 
cussed. 

Richard  H.  Fitzhugh  had  made  notes  to  a  very  considerable 
amount,  and  had  forged  the  names  of  indorsers  thereon ;  after  which 
he  bad  discounted  them  in  the  banks  of  Georgetown  and  of  this 
city.  The  proceeds  of  the  deed  were  to  be  applied,  in  the  first  in- 
stance, to  the  payment  of  these  forged  notes ;  after  which  the  residue 
Was  for  the  benefit  of  the  creditors  generally.  It  is  understood  that 
there  is  no  residue  ;  and  that  if  the  deed  be  valid,  the  debts 
r  *  84  ]  due  to  the  favored  *  creditors  will  be  paid  to  the  exclusion 
of  all  others  ;  if  it  be  invalid,  the  whole  proceeds  must  be 
paid  to  the  attaching  creditors  in  the  order  in  which  they  stand,  to 
the  exclusion  of  those  for  whose  benefit  the  deed  was  made,  and  of 
those  attaching  creditors  also  for  whom  nothing  shall  remain  after 
satisfying  prior  attachments.  It  is,  then,  a  mere  question  of  legal 
preference,  unmixed  with  any  equitable  considerations  whatever* 

It  is  contended  by  the  plaintiff  that  the  deed  is  void,  because  the 
consideration  is  illegal,  it  being  given  for  the  purpose  of  suppressing 
a  prosecution  for  a  felony. 

The  testimony  in  the  cause  was  abundantly  sufficient  to  justify 
the  jury  in  drawing  the  inferences  that  the  deed  was  executed  by 
Fitzhugh,  in  the  hope  that  payment  of  the  forged  notes  would  enable 
him  to  escape  a  prosecution ;  and  that  the  same  hope  was  enter- 
tained by  Marbury.  It  is  not  doubted  that,  had  there  been  any  pre- 
vious communication  with  the  banks  which  led  to  this  hope,  or  any 
evidence  that  the  prosecution  was  not  instituted  in  consequence  of 
the  notes  being  paid,  or  that  their  payment  was  to  depend  on  a  for- 
bearance to  prosecute,  the  deed  Would  have  been  against  the  policy 
of  the  law,  and  utterly  void.  But  the  evidence  stated  in  the  case, 
and  the  opinions  which  were  given,  as  well  as  those  which  were 
refused  by  the  court,  present  the  question  whether,  assuming  the 
entire  innocence  of  the  favored  creditors,  the  deed  to  Marbury  is  an- 
nulled by  any  hope  which  might  have  lurked  in  the  bosoms 
[  *  85  ]  of  both  the  grantor  and  *  grantee,  that  the  payment  of 
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the  notes  it  was  intended  to  secure,  might  save  Fitzhugh  from  a 
prosecution* 

This  case  has  once  already  been  before  this  court,  on  a  writ  of 
eiror  to  a  judgment  of  the  same  circuit  court,  made  in  favor  of  the 
attaching  creditor,  which  judgment  was  reversed.  7  Wheat  666. 
But,  although  the  facts  were  the  same,  the  opinions  on  which  the 
case  depended  were  essentially  different  from  those  which  are  now  to 
be  considered.  The  case  wears  a  new  aspect  in  many  respects,  and 
stands  on  principles  which  are  not  absolutely  the  same.  Although 
any  point  already  determined  will  not  be  changed  lightly  or  incon- 
siderately, yet,  we  think,  that  the  decision  in  the  former  case  does 
not  positively  determine  this. 

The  first  exception  is  to  an  opinion  given  on  the  prayer  of  the 
defendant  The  court  instructed  the  jury,  'Hhat  if  they  believed,  from 
the  evidence,  that  Richard  H.  Fitzhugh  executed  the  deed  in  question, 
and  William  Marbury  accepted  the  same,  without  the  concurrence 
or  knowledge  of  the  banks  mentioned  in  the  deed ;  and  that  the  said 
banks  assented  to  the  same  without  any  engagement,  express  or 
implied,  to  suppress  or  forbear  the  prosecution  of  the  said  Fitzhugh, 
then  the  plaintiff  is  not  entitled  to  recover.''  To  this  instruction, 
given  by  the  court  to  the  jury,  the  counsel  for  the  plaintiff  ex- 
cepted* 

•  The  case  assumed  is,  that  the  deed  was  executed  "with-  [  *  86  ] 
out  the  concurrence  or  knowledge  of  the  banks."  At  the 
time  of  its  execution,  then,  they  cannot  be  considered  as  having  in 
any  manner  participated  in  it  The  terms  exclude  any  agency  what* 
ever  on  their  part  in  obtaining  it  The  case  proceeds,  "  and  that  the 
said  banks  assented  to  the  same  without  any  engagement,  express  or 
implied,  to  suppress  or  forbear  the  prosecution  of  the  said  Fitzhugh." 
This  branch  of  the  statement  supposes  equal  innocence  on  the  part 
of  the  banks  when  the  deed  was  accepted.  The  case  put  is,  that 
they  had  entered  into  no  express  or  implied  engagement  to  suppress 
or  forbear  the  prosecution.  This  certainly  left  the  jury  at  full  liberty 
to  infer  an  understanding  between  Marbury  and  the  banks,  which  is 
an  implied  engagement,  from  the  fact  that  they  forbore  to  prosecute 
when  it  was  in  their  power  to  do  so,  if  such  was  the  fact.  It  left  the 
jury  at  full  liberty  to  draw  this  inference  from  any  language  or  con- 
duct of  the  favored  creditors,  either  before  or  after  the  deed  was 
accepted,  which,  in  their  opinion,  would  justify  it  If,  then,  the  court 
erred  in  giving  the  instruction,  that,  in  such  a  state  of  things,  the 
plaintiff  was  not  entitled  to  recover,  it  is  because  the  belief  on  the 
part  of  Fitzhugh  and  Marbury,  that  the  payment  of  the  forged  notes 
might  save  Fitzhugh  from  a  prosecution,  although  such  a  belief  wus 

44* 
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•       '     .  .  .  _ _ 

unauthorized  by  those  for  whose  benefit  the  deed  was  made,  and  was 
not  communicated  to  them,  vitiates  the  conveyance,  so  that  nothing 

passed  by  it. 
[  ^  87  ]  *The  general  principle  that  notice  to  a  trustee  or  an 
agent,  is  notice  to  the  cestui  que  trusty  or  to  his  employer,  la 
too  well  settled  to  be  drawn  into  question.  But,  the  case  put  to  the 
court  does  not  suppose  Marbury  to  be  the  trustee  or  agent  of  the 
creditors.  He  is  the  trastee  and  agent  of  Fitzhugh,  to  perform  an 
act  for  him  which  his  situation  disabled  him  from  performing  in  per- 
son. This  act  was  entirely  consistent  with  law ;  it  was  to  sell  his 
property,  and  apply  the  proceeds  to  the  payment  of  creditors  of  a 
particular  description  in  the  first  instance,  and,  afterwards,  to  credi- 
tors generally.  His  right  to  give  the  preference  is  not  questioned, 
nor  is  the  validity  of  the  consideration,  so  far  as  it  moved  from  the 
creditors,  infected  with  any  vicious  principle,  or  in  any  manner 
brought  into  doubt.  A  contract,  the  consideration  of  which  is  the 
compounding  of  felony,  is  admitted  to  be  void ;  and  if  this  convey- 
ance had  been  induced  by  such  composition,  or  the  promise  of  it,  or 
had  depended  on  it,  the  fact  that  it  was  made  for  the  payment  of 
debts  justly  due,  would  not  have  secured  it  from  the  effect  of  this 
contaminating  ingredient  But  no  such  ingredient  enters  into  the 
case.  Every  thing  on  the  part  of  the  creditors,  or  of  any  person 
acting  for  them,  or  by  their  authority,  is  unexceptionably  fair  and 
legaL  The  plaintiffs  rest  their  claim  to  set  aside  this  deed,  on  the 
expectations  which  Fitzhugh  and  his  agent  had  formed  of  its  opera- 
tion on  the  conduct  of  the  creditors,  although  the  proceedings  under 
the  deed  were  not  to  be  influenced  by  the  success  or  failure 
[  •  88  ]  •  of  their  hopes.  The  case  put  in  this  prayer  for  the  instruc- 
tion of  the  court,  does  not,  indeed,  suppose  such  expecta- 
tions ;  but  as  it  does  not  exclude  them,  and  as  the  instruction  to  the 
jury  is,  that  the  plaintiff  cannot  recover,  whatever  inferences  they 
may  draw  from  the  testimony,  not  inconsistent  with  those  which  the 
court  supposes  to  decide  the  cause,  it  becomes  necessary  to  inquire 
whether  these  expectations  vitiate  the  deed. 

It  cannot  be  questioned  that  Fitzhugh  might  have  sold  his  prop- 
erty, and  paid  the  proceeds  to  the  banks,  and  that  such  sale  and 
payment  would  not  have  been  vitiated  by  any  expectation  he  had 
formed  that  it  might  save  him  from  a  prosecution.  Had  he  commu- 
nicated this  expectation  to  the  purchaser,  told  him  the  use  he  intend- 
ed to  make  of  the  money,  and  that  his  motive  for  preferring  the 
holders  of  these  forged  notes  to  other  creditors,  was  the  hope  that,  on 
receiving  payment,  they  might  be  less  active  in  the  prosecution,  would 
this  have  rendered  the  sale  a  nullity  ?  We  cannot  conceive  that  such 
a  communication  would  have  affected  the  transaxstion. 
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Had  Fitzhugh  conveyed  his  property  directly  to  the  banks  in  trust| 
to  sell  it  foi^  the  payment  of  these  notes  in  the  first  instance,  so  thai 
their  right  became  absolute,  without  any  engagement,  express  or 
implied,  to  suppress  or  forbear  a  prosecution,  and  without  any  previ- 
ous or  simultaneous  communication  with  them,  would  the  hope  cher- 
ished in  his  own  mind,  that  this  payment  might  operate  in 
his  favor  with  them,  avoid  the  *  transaction  ?  We  can  per-  [  *  89  ] 
ceive  no  reason  for  giving  such  an  effect  to  a  latent  hope 
which  could  have  no  influence  on  those  to  whom  it  was  not  commu- 
nicated.  If,  then,  this  very  transaction,  passing  directly  between 
Fitzhugh  and  the  banks,  would  have  been  legal,  why  should  it  be 
rendered  illegal  by  the  agency  of  Marbury,  who  was  employed  by 
Fitzhugh,  and  who  was  impelled  by  the  same  motives  which  influ-' 
enced  his  principal?  If  Fitzhugh  might  have  conveyed  directly  to 
the  banks,  with  power  to  sell  for  their  own  benefit,  why  might  he  not 
convey  to  Marbury,  with  power  to  sell,  and  pay  the  money  to  the 
banks  ?  If  a  real  distinction  exists  between  ihe  cases,  we  are  inca^ 
pable  of  perceiving  It 

The  preference  of  creditors  of  a  particular  description  over  others 
being  one  which  a  debtor  has  a  right  to  make,  the  sale  of  his  property, 
and  the  payment  of  the  proceeds  to  such  favored  creditors,  being  an 
act  which  the  debtor  may  perform  by  himself  or  his  agent,  we  cannot 
conceive  that  the  motives  which  may  have,  induced  the  preference, 
although  communicated  to  the  agent,  can,  in  reason,  affect  the  trans- 
action, provided  nothing  has  occurred  on  the  part  of  the  creditors, 
which  is  in  any  degree  exceptionable,  either  in  law  or  justice. 

It  has  been  said  that  this  deed,  as  between  Fitzhugh  and  Marbury, 
id  fraudulent,  and  that  no  person,  however  innocent,  can  take  any- 
thing under  a  fraudulent  deed.  . 

This  proposition  is  certainly  laid  down  too  *  broadly.  [  *  90  J 
That  deeds  which  are  absolutely  void  cannot  be  the  foun- 
dation of  title,  or  that  a  cestui  que  trust  can  claim  nothing  under  a 
deed  which  is  fraudulently  obtained  by  his  trustee,  or  agent,  acting 
by  his  authority,  need  not  be  controverted ;  but  that  a  principal  and 
his  agent,  meditating,  as  the  probable  consequence  of  their  act,  an 
object  forbidden  by  the  policy  of  the  law,  cannot,  because  the  one 
has  c6nveyed  to  the  other  in  furtherance  of  this  design,  sell  to  a  fair 
creditor,  or  for  the  benefit  of  a  fair  creditor,  not  participating  in  their 
views,  or  cognizant  thereof,  is  more  than  this  court  is  prepared  to 
say. 

The  counsel  for  the  plaintiff  suppose  that  this  proposition  is  sus* 
tained  by  the  opinion  of  Chancellor  Kent,  in  Hildreth  v.  Sands  and 
others,  2  Johns.  Ch.  35.     Any  opinion  expressed  by  that  judge  is, 
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undoubtedly,  entitled  to  great  attention,  and  will  be  highly  respected 
by  this  court  In  that  case  the  chancellor  said :  '^  If  the  deed  is 
admitted  to  be  fraudulent  on  the  part  of  Comfort  Sands,  the  grantor, 
there  would  be  difficulty  in  allowing  the  deed  to  stand,  even  if  the 
grantee  was,  as  he  alleges,  innocent  of  the  fraud/' 

This  expression  of  Chancellor  Kent  must,  undoubtedly,  be  under- 
stood in  reference  to  the  case  in  which  it  was  used.  He  has  not  said, 
nor  could  he  mean  to  say,  that  in  every  possible  case,  a  fraudulent 
intent  on  the  part  of  the  grantor  would  avoid  a  deed  to  a  bond  fide 

purchaser  for  a  full  and  valuable  consideration,  having  iro 
[  *  91  ]  knowledge  of  the  fraud.    He  has  only  said  that  if  the  *par« 

ticular  deed  in  that  case  be  admitted  to  be  fraudulent  on  the 
part  of  the  grantor,  there  would  be  difficulty  in  allowing  it  to  stand, 
even  if  the  grantee  was  ignorant  of  the  fraud*  An  opinion  in  a  par- 
ticular case,  founded  on  its  special  circumstances,  is  not  applicable 
to  cases  under  circumstances  essentially  different.  In  the  case  in 
2  Johns.  Ch.,  a  deed  from  Comfort  Sands,  to  his  brother  Robert,  was 
declared  to  be  fraudulent  and  void,  because,  1.  The  consideration 
was  inadequate.  2.  There  was  no  proof  that  the  consideration  was 
paid  or  secured.  3.  The  grantor  continued  in  possession,  exercising 
acts  of  ownership.  4.  That  there  were  many  circumstances  attend- 
ing the  execution  of  the  deed,  showing  that  it  was  not  a  bond  fide 
sale.  The  bill  had  beea  taken  for  confessed  against  the  grantor,  but 
the  grantee  had  denied  fraud.  In  this  case,  the  chancellor  said  that 
if  this  deed  is  admitted  to  be  fraudulent  on  the  part  of  the  grantor, 
there  would  be  difficulty  in  allowing  it  to  stand,  even  if  the  grantee 
was  innocent  But,  in  this  case  the  grantor  and  grantee  were  the 
sole  parties.  The  vice  of  the  deed  was  in  its  consideration,  in  its  not 
being  intended  or  used  as  a  bond  fide,  transfer  of  other  property,  an4 
in  other  circumstances,  in  all  which  the  grantee  necessarily  partici- 
pated. The  chancellor  did  not  decree,  nor  did  he  think  himself 
justifiable  in  decreeing,  against  the  grantee,  on  a  bill  taken  for  con- 
fessed against  the  grantor.     Yet,  this  circumstance  established  the 

fraud  of  the  grantor  as  completely  as  it  could  be  established 
[  •  92  ]  by  testimony.     *  Why  did  he  not  proceed  upon  this  fact? 

The  reason  is  that  it  would  not  sustain  a  decree  against 
the  grantee.  We  think  that  this  declaration  has  been  pressed  much 
further  in  argument  than  the  eminent  judge  who  made  it  would  be 
willing  to  carry  it 

The  opinion  that  Chancellor  Kent  intended  to  confine  this  obser- 
vation to  the  particular  case,  is  strengthened  by  a  reference  to  the 
authority  on  which  he  relies.  He  cites  Huguenin  v.  Baseley,  14 
V.  273,  in  which  case  the  lord  chancellor  said :  "  With  regard  to  the 
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interests  of  the  wife  and  children  of  the  defendant,  there  was  no  per- 
sonal interference  on  their  part  in  the  transactions  that  have  produced 
this  suit.  If,  therefore,  their  estates  are  to  be  taken  from  tbem,  that 
relief  must  be  given  with  reference  to  the  conduct  of  other  persons ; 
and  I  should  regret  that  any  doubt  could  be  entertained  whether  it 
is  not  competent  to  a  court  of  equity  to  take  away  from  third  per- 
sons the  benefit  which  they  have  derived  from  the  fraud,  imposition, 
or  undue  influence  of  others." 

These  expressions  were  used  in  a  case  in  which  Baseley  had  ob- 
tained from  Mrs.  Huguenin,  by  means  which  the  court  pronounced 
fraudulent,  a  settlement  of  her  estate,  after  her  death,  upon  himself, 
his  wife,  and  children.  No  consideration  moved  from  the  wife  and 
chUdren.  They  were  volunteers  claiming  under  a  fraudulent  deed, 
obtained  by  a  husband  and  a  father,  acting  for  their  interests  as  well 
as  his  own.  In  this  case  the  chancellor  said :  '<  He  should 
regret  *  that  any  doubt  should  be  entertained  whether  it  is  not  [  *  93  ] 
competent  to  a  court  of  equity  to  take  away  from  third  per-  . 
sons  the  benefit  which  they  have  derived  from  the  fraud,  imposition, 
or  undue  influence  of  others."  We  should  join  in  that  regret.  But, 
the  distinction  between  a  declaration  that  a  third  person,  a  mere 
volunteer,  claiming  under  a  deed  fraudulently  obtained  by  a  person 
acting  for  his  interests,  can  be  reached  by  a  court  of  equity^  though 
8uch  volunteer  had  ^  no  personal  interference  in  the  transaction,"  and 
a  declaration  that  every  person  claiming  under  such  a  deed  for  a 
valuable  consideration,  though  entirely  untainted  by  the  fraud,  and 
unconnected  with  those  concerned  in  it,  must,  necessarily,  lose  his 
property,  is  too  obvious  not  to  be  perceived. 

The  cases  cited  by  the  lord  chancellor,  in  support  of  his  opinion, 
which  are  also  referred  to  in  Hildreth  v.  Sands,  2  Johns.  3d,  are  all  cases 
in  which  the  third  person  affected  by  the  fraud  claimed  as  a  volun- 
teer, and  was,  in  some  measure,  connected  with  the  party  practising 
the  imposition.  The  mischief  which  these  decisions  were  intended 
to  reach,  was  the  attempt,  (to  use  the  language  of  lord  chief  justice 
Wilmot,)  "  to  purify  the  gift,  by  partitioning  and  cantoning  it  out 
amongst  his  relations  and  friends."  That  a  question  could  exist  in 
such  a  case,  furnishes  a  very  strong  argument  in  favor  of  the  parties 
claiming  under  this  deed. 

The  very  respectable  opinion,  then,  of  Chancellor  Kent,  does  not 
bear  upon  this  case,  nor  have  we  found  in  the  books  any 
decision  which  *does  bear  upon  it,  so   as   to   affect  the   [  *  94  ] 
creditors  who  claim  under  the  deed  of  the  31st  of  Decem- 
ber, 1819.     We  think,  then,  there  is  no  error  in  this  first  instruction 
given  by  the  court  to  the  jury. 
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The  counsel  for  the  plaintiff  moved  the  court  to  instruct  the  jury, 
^  that  if  they  should  be  of  opinion,  from  the  evidence,  that  the  deed 
was  devised  and  executed  by  Fitzhugh,  and  procured  and  accepted 
by  Marbury,  with  the  motive  and  intent,  and  for  the  purpose  and 
object,  of  suppressing  a  prosecution  against  said  Fitzhugh,  by  pre- 
vailing with  the  holders  of  the  said  forged  notes  to  forbear  and 
forego  a  prosecution  for  the  said  forgeries ;  that  then  the  said  deed  is 
fraudulent,  and  void  in  law,  as  against  the  plaintiff." 

In  discussing  the  propriety  of  refusing  to  give  this  instruction,  it 
may  be  proper  to  observe,  that  there  is  no  error  in  rejecting  a  motion 
of  this  description,  unless  it  ought  to  have  prevailed  in  the  very 
terms  in  which  it  was  made.  Nor  is  a  court  to  be  required  to  give 
opinions  on  abstract  propositions  not  supported  by  any  evidence  in 
the  cause.  The  language  in  which  counsel  addressed  this  applica- 
tion to  the  court,  presents  different  ideas  to  the  mind,  and  is  suscep- 
tible of  different  constructions.  The  court  is  required  to  say,  that 
the  deed  is  void  if  executed  by  Fitzhugh,  and  procured  and  accepted 
by  Marbury,  with  tiie  intent  of  suppressing  the  prosecution,  by  pre- 
vailing with  the  holders  of  the  said  forged  notes  to  forbear  and  forego 
a  prosecution  for  the  said  forgeries.  K  this  was  to  be  the 
[  *  95  ]  effect  of  *the  deed  itself,  unaccompanied  by  any  stipula- 
tions which  were  to  be  the  condition  of  its  application  to 
the  purposes  for  which  it  professes  to  be  made,  then  the  instruction 
would  have  contradicted  that  previously  given,  and  was  properly 
withheld.  But,  if  the  counsel  is  to  be  understood  as  praying  the 
court  to  say,  that  if  the  deed  was  to  be  used  by  Marbury,  as  an 
instrument  by  which  to  procure  the  suppression  of  the  prosecution, 
that  being  the  condition  on  which  the  holders  of  the  forged  notes 
were  to  entitle  themselves  to  its  advantages,  it  was  fraudulent  and 
void  as  to  the  plaintiff,  there  can  be  no  doubt  that  the  instruction 
ought  to  have  been  given,  unless  the  court  was  satisfied  that  there 
was  no  evidence  in  the  cause  to  which  it  could  apply. 

The  second  motion  is,  in  substance,  that  if  the  jury  find,  from  the 
whole  evidence,  that  the  deed  was  executed  for  the  intent  and 
purpose  aforementioned,  and  that  the  preferred  creditors  accepted 
the  agency  of  the  said  Marbury,  and  adopted  his  act  in  procuring 
and  accepting  said  deed,  it  is  competent  to  the  jury  to  infer  a  notice, 
either  actual  or  constructive,  to  the  said  preferred  creditors,  through 
their  said  agent,  of  the  illeged  consideration,  intent,  and  object  of  the 
said  deed. 

This  instruction  was  refused,  because  there  was,  in  the  opinion  of 
the  court,  no  evidence  to  authorize  the  condusions  of  fact,  in  the 
making  of  which  the  law  was  to  arise.     There  was  no  error  in  xe- 


FEBRUARY  TERM,   1826.  527 

Brooks  V.  Marbniy.    1 1  W. 

fusing  it  on  this  ground.     There  would  have  been  error  had 

there* been  testimony  •in  the  cause  to  authorize  the  conclu-    [  *  96  ] 

sions  of  fact  assumed.     The  counsel  also  moved  the  court 

to  instruct  the  jury,  that  if  the  preferred  creditors  named  in  the  said 

deed,  or  any  other  creditors  of  the  said  Fitzhugh,  have  not  accepted 

or  claimed  any  benefit  under  it,  and  that  the  same  remains  the  mere 

act  of  Marbury  and  Fitzhugh,  without  any  participation  before  or 

after,  on  the  part  of  the  preferred   or  other  creditors  of  the  said 

Fitzhugh,  then^he  said  deed  is  fraudulent  and  void  as  against  the 

plaintiff 

The  court  refused  to  give  this  instruction.  In  discussing  the 
propriety  of  this  opinion,  it  becomes  necessary  to  inquire  whether 
the  deed  remained  imperfect,  passing  nothing  in  law  to  Marbury, 
until  it  received  the  assent  of  the  creditors.  Upon  its  face  it  pur- 
ports to  transfer  the  property  immediately,  without  any  act  on  the  ^ 
part  of  the  creditors  or  others.  It  is  incumbent  on  the  plaintijflf  to 
Bhow  that  this  is  not  its  legal  operation. 

It  will  be  very  readily  conceded,  that,  had  the  creditors  disclaimed 
the  advantages  proffered  to  them  in  this  deed,  or  looked  on  as  un- 
concerned spectators  while  the  property  was  applied  by  Marbury  to 
the  use  of  Fitzhugh,  these,  or  other  circumstances  tending  to  show 
that  the  deed  was  not  made  in  good  faith  for  the  purposes  expressed 
in  it,  would  have  induced  a  court  of  chancery  to  set  it  aside,  or  have 
justified  a  court  of  law  in  instructing  a  jury  to  consider  it  as  fraudu- 
lent But  nothing  of  this  sort  is  alleged.  The  single  inquiry 
is,  whether  the  assent  of  the  *  creditors  be  necessary  to  the  [  *  97  J 
completion  of  the  deed.  If  it  be,  then  the  title  to  tiie  prop- 
erty it  purported  to  convey  remained  in  Fitzhugh  until  such  assent 
Bhould  be  given,  and  might  be  subjected  to  this  attachment.  If  the 
instrument  was  complete  without  such  assent,  then  the  property 
passed  immediately  to  Marbury  for  the  purposes  of  the  deed,  and 
did  not  remain  liable  to  attachment. 

Deeds  of  trust  are  often  made  for  the  benefit  of  persons  who  are 
absent,  and  even  for  persons  who  are  not  in  being.  Whether  they 
are  for  the  payment  of  money  or  for  any  other  purpose,  no  expression 
of  the  assent  of  the  persons  for  whose  benefit  they  are  made  has 
ever  been  required  as  preliminary  to  the  vesting  of  the  legal  estate 
in  the  trustee.  Such  trusts  have  always  been  executed  on  the  idea 
that  the  deed  was  complete  when  executed  by  the  parties  to  it.  The 
counsel  for  the  plaintiff  could  mean  no  more  than  to  insist  that  the 
ombsion  of  the  creditors  to  assent  to  the  deed,  or  claim  under  it, 
was  such  evidence  of  fraud  that  the  jury  ought  to  find  it  fraudulent 
Let  this  circumstance  be  examined. 
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Real  creditors  are  rarely  unwilling  to  receive  their  debts  from  any 
band  whicb  will  pay  them.  No  such  unwillingness  can  be  gratui- 
tously ascribed  to  the  holders  of  forged  notes.  Unless  there  be  proof 
to  the  contrary,  the  banks  must  be  considered  as  willing  to  receive 

payment  from  Mr.  Marbury,  or  any  other  person,  from  the 
[  *  98  ]   proceeds  of  the  sales  of  this  property,  or  from  any  *  other 

fund.     This  deed  was  executed  on  the  31st  day  of  January, 

1819,  and  the  attachment  was  sued  out  on  the  10th  of  February, 

1820.  Time  was  required  to  sell  the  property,  and  to  collect  the 
proceeds  of  the  sales.  It  is  not  alleged,  in  the  statement,  on  which 
the  opinion  of  the  court  was  prayed,  that  any  notes  fell  due  before 
the  attachments  were  issued,  and  remained  unpaid.  These  circum- 
stances do  not,  we  think,  afFoni  any  ground  for  the  presumption  that 
the  deed  was  fraudulent,  so  that  the  property  it  purported  to  convey 

'  was,  on  the  10th  of  February,  the  property  of  Fitzhugh,  and,  conse- 
quently, liable  to  be  taken  by  this  attachment 

The  counsel  for  the  plaintiff  then  moved  the  court  to  instruct  the 
jury,  that  if  the  great  majority  in  number  and  value,  of  the  creditors 
of  the  said  Fitzhugh,  were,  by  means  of  said  deed,  unjustly  and 
purposely  hindered,  delayed,  and  defeated,  in  their  proper  suits  and 
remedies,  for  the  recovery  of  their  said  debts,  on  the  absconding  of 
Fitzhugh,  and  that  the  deed  was  executed  with  the  purpose  of 
defeating  all  legal  recourse  in  behalf  of  such  majority  of  creditors 
against  the  property  and  effects  which  said  Fitzhugh  intended  to 
leave  behind,  and  did  leave  behind  him,  then  the  said  deed  is  fraudu- 
lent and  void.     This  instruction,  also,  was  refused. 

The  right  of  a  debtor  to  prefer  particular  creditors,  where  no 
bankrupt  or  other  law  prohibiting  such  preference  exists,  is  not  ques- 
tioned. Yet,  such  preference  defeats  aU  other  creditors, 
[  *  99  ]  whether  they  amount  to  a  majority  in  number  *  and  value 
or  not  The  court  ought  not  to  have  left  it  to  the  jury  to 
defeat  this  right,  because  they  might  think  it  unjust  The  instruc- 
tion prayed  by  the  counsel,  if  given,  would  have  defeated  it 

The  last  prayer  of  the  plaintiff  supposes  that  the  deed  was 
obtained  for  the  purpose  of  being  used  as  the  means  of  suppressing 
the  prosecution ;  and  further,  that  Marbury  acted  as  the  agent  of  the 
preferred  creditors.  The  refusal  of  the  court  to  give  this  instruction, 
must  have  been  founded  on  the  opinion  that  the  question  was  entirely 
abstract  in  its  nature.  K  there  was  any  evidence  tending  to  this 
conclusion,  which  ought  to  have  been  submitted  to  the  jury,  the 
instruction  ought  to  have  been  given.  But  if  there  was  no  such 
evidence,  the  court  could  not  be  required  to  say,  hypothetically,  what 
would  be  the  law  had  the  evidence  existed. 
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This  court  is  of  opinion  that  the  circuit  court  erred,  in  admitting 
the  record  of  the  deed  offered  in  evidence  to  be  read  to  the  jury,  with- 
out any  evidence  that  the  original  was  not  in  the  power  of  the  party 
offering  the  copy.  The  judgment,  therefore,  is  to  be  reversed,  and 
the  cause  remanded  to  the  said  court,  with  directions  that  the  verdict 
be  set  aside,  and  a  venire  facias  de  novo  be  awarded. 

16  P.  106;  8  H.  429 ;  11  H.  375. 


Stephen  Harding  and  others,  Appellants,  v.  Asa  Handy  and  Caleb 
Wh^aton,  Respondents.  Asa  Handy  and  Caleb  Wheaton, 
Appellants,  v.  Stephen  Harding  and  others,  Respondents. 

11  W.  103. 

A  bill  most  lay  a  sufficient  foandation  for  a  decree  in  conformity  with  its  allegations. 

A  statement  in  a  bill  of  the  facts  which  oonstitate  incapacity  to  transact  basiness,  though 
not  so  satisfactory  as  a  direct  allegation  of  incapacity,  is  sofficient  when  no  objection  was 
taken  by  answer  or  demurrer. 

The  degree  of  weakness  of  mind  and  the  amount  of  conseqaent  imposition  which  will  induce 
a  court  of  equity  to  grant  relief,  are  proper  for  the  consideration  of  the  court  itself,  and  it  is 
not  necessary  to  send  these  inquiries  to  a  jury. 

The  court  does  not  investigate  items  of  account  unless  brought  before  it  by  exceptions  to  the 
report  of  a  master,  supported  by  the  report  of  the  eyidence  necessary  to  its  decision. 

A  party  cannot  be  admitted  as  a  witness  to  items  of  account  which  from  their  nature  admit 
of  proof  by  other  legal  endenoe. 

A  party  cannot  protect  himself  from  producing  his  leger,  by  alleging  that  it  contains  entries 
in  the  same  account  prior  to  the  time  in  question ;  though  such  prior  entries  are  not  to  be 
inspected. 

Rests,  in  an  account  bearing  interest,  and  consisting  of  numerous  items,  are  a  proper  substi- 
tute for  computations  of  interest  on  each  item. 

Where  a  bill  was  filed  by  some  of  the  heirs  of  a  deceased  person,  to  set  aside  a  deed  pro* 
cured  from  the  ancestor  by  fraud,  and  the  court  ordered  a  sale  of  the  estate  to  pay  the 
chaiges  equitably  due  to  the  grantee,  for  advances,  &c.,  it  was  held  to  be  necessary  that  all 
the  heirs  should  be  made  parties  before  such  a  sale  can  be  ordered. 

*  These  were  cross  appeals  from  the  decrees  of  the  circuit  [  *  104  ] 
court  of  the  United  States  for  Rhode  Island. 

The  bill  filed  in  the  court  below,  by  the  appellants,  Harding,  and 
Nancy  his  wife,  and  Sterling  Wheaton,  alleged  that  they,  with  four 
others  not  made  parties  to  the  suit,  together  with  Caleb  Wheaton, 
one  of  the  defendants,  were  entitled,  as  heirs  at  law  of  Comfort 
Wheaton,  deceased,  to  the  real  property  mentioned  in  the  bill,  and 
situate  in  the  State  of  Rhode  Island.  That  Comfort  W.,  about  the 
year  1802,  began  to  exhibit  symptoms  indicating  a  loss  of  intellect, 
and  soon  became,  from  various  causes  mentioned  in  the  bill,  incom- 
petent to  the  management  of  his  estate,  and  died  in  1810.  That 
under  these  circumstances,  the  defendant,  Qaleb  W.,  (his  son,)  and 
who  acted  as  well  for  himself  as  in  behalf  of  the  plaintifis,  and  the 
defendant  Handy,  (the  son  in  law  of  Comfort  W.,)  entered  into  an 
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agreement  to  endeavor  to  take  his  estate  out  of  his  hands,  and  to 
preserve  it  for  the  benefit  of  his  heirs  at  law.  That  it  was  agreed 
that  Comfort  W.  should  be  prevailed  on  to  convey  his  real 
[  •  105  ]  property  to  *  Handy,  for  a  nominal  consideration,  who 
should  forthwith  execute  an  instrument  of  writing,  declar- 
ing that  he  took  and  held  the  same  in  trust ;  first,  to  provide  for  the 
decent  support  of  the  grantor,  duriag  his  life;  and  after  a  full 
remuneratign  for  his  expenses  and  trouble  in  that  respect,  to  hold  the 
residue  of  the  estate  for  the  benefit  of  the  heirs  at  law.  That  on  the 
9th  of  May,  1805,  Handy  did  procure  such  conveyance,  for  the 
nominal  consideration  of  $2,178,  from  Ck>mfort  W.,  and  entered  upon, 
possessed,  and  enjoyed  the  property  in  question  ;  but  that  he  refused 
to  execute  any  declaration  of  trust,  as  he  had  agreed,  but  held  the 
property,  claiming  it  as  his  own.  The  bill  then  alleged  that  the 
defendant,  Caleb  W.,  after  the  death  of  his  father,  Comfort  W^ 
acting  on  behalf  and  for  the  benefit  of  the  heirs,  procured  letters  of 
administration  of  the  personal  estate  of  Comfort  W.  to  be  issued  by. 
the  proper  court,  and  caused  such  further  proceedings  to  be  had,  as 
that  the  administrator  exposed  to  sale  the  real  property  before  men- 
tioned, which  had  been  conveyed  to  Handy,  and  that  Caleb  W. 
became  the  purchaser  thereof,  for  the  general  benefit  of  the  heirs. 
That  various  suits  at  law  had  resulted  firom  these  transactions,  (and 
among  others,  an  ejectment  brought  by  the  defendant.  Handy,  against 
the  defendant,  Caleb  W.,)  by  which  the  value  of  the  property  had 
been  much  deteriorated.  The  bill  then  prayed  for  an  account  respect- 
ing the  property ;  that  a  decree  might  be  rendered,  exonerate 
[  *  106  ]  ing  it  *  firom  the  deeds  to  the  defendant.  Handy,  after 
satisfying  his  just  claims,  and  ordering  one  fifth  part  of  the 
real  estate  to  be  set  off  to  the  plaintiff,  Nancy  H.,  and  one  fifth  to  the 
plaintiff.  Sterling  W. ;  and  for  general  relief. 

The  answer  of  the  defendant.  Handy,  denied  that  Comfort  W. 
was  incapable  of  conveying  his  property  when  the  deeds  of  the  9th 
of  May,  1805,  were  executed ;  and  insisted  that  his  intellect  was 
perfectly  sound  at  that  time.  It  also  denied  that  he,  the  defendant, 
purchased  as  a  trustee,  and  averred  that  he  was  a  purchaser  for  a 
valuable  and  full  consideration.  The  answer  of  the  other  defendant, 
Caleb  W.,  admitted  the  allegations  of  the  bill,  and  submitted  to  any 
decree  the  court  might  think  equitable. 

A  great  mass  of  testimony  taken  in  the  court  below,  appeared  in 
the  record,  which  was  very  contradictory,  as  to  the  capacity  of  Com- 
fort W.  to  make  the  conveyance  in  question. 

The  circuit  court,  by  its  interlocutory  decree,  directed  that  the 
'ieeds  of  the  9th  of  May,  1805,  should  be  set  aside,  as  having  been 
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obtained  by  false  impressions  made  on  a  mind  enfeebled  by  old  age, 
and  various  other  causes ;  and  that  an  account  of  the  receipts  and 
disbursements  of  the  defendant,  Handy,  should  be  taken,  and  that 
he  should  be  credited  for  all  advances  made,  and  charges  incurred, 
for  the  maintenance  of  Comfort  W.  during  his  lifetime,  and  for 
repairs  and  improvements  made  on  the  real  estate.  Excep- 
tions were  filed  by  both  parties  to  the  report,  *  which  was  [  *  107  J 
confirmed  by  the  court  below.  The  final  decree  declared 
that  the  real  estates  conveyed  to  the  defendant,  Handy,  should  stand 
charged  with  the  amount  of  the  balance  of  the  account  due  to  him  ; 
that  the  same  should  be  sold,  and  the  proceeds  brought  into  court, 
that  the  said  balance  should  be  paid  to  him,  deducting  his  propor- 
tion of  the  charge's,  &c.,  and  the  residue,  deducting  their  proportions, 
&C.,  should  be  paid  over,  and  distributed  among  the  heirs  at  law  of 
Comfort  W.  If  there  be  any  such  heirs  not  made  parties,  they  to  be 
at  liberty  to  come  in  under  the  decree,  and  receive  their  shares,  pay- 
ing their  proportions  of  costs  and  expenses,  otherwise  to  be  excluded. 
That  each  party  before  the  court  should  pay  his  own  costs,  excepting 
the  fees  of  the  officers  of  the  court,  which  should  be  a  charge  on  the 
property,  and  borne  by  the  parties  according  to  their  respective  pro- 
portions of  interest  in  the  proceeds  of  the  sale. 
From  this  decree  both  parties  appealed. 

Wheaiofiy  for  the  original  plaintiffs. 

CoxCj  (with  whom  was  Webster^')  for  the  defendant. 

*  Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  [•llOJ 
and,  after  stating  the  case,  proceeded  as  follows :  — 

The  counsel  for  Asa  Handy  contend  that  the  bill  seeks  to  set  up 
a  parol  trust,  which  is  denied  in  the  answer,  and  that  the  decree  is 
founded  on  a  supposed  incompetency  of  Comfort  Wheaton  to  con- 
vey his  property.  The  decree,  therefore,  is  not  supported  by  the 
allegations  of  the  bilL 

They  also  contend  that  the  decree  is  not  sustained  by  the  proofs 
in  the  cause. 

That  the  bill  alleges  the  conveyances  of  the  9th  of  May  to  have 
been  received  for  the  benefit  of  the  family,  is  unquestion- 
able; but  this  is  not  *  incompatible  with  the  incompetency  [  •120  ] 
of  Coipfort  Wheaton  to  execute  them.  Deeds  may  be 
obtained  firom  a  weak  man  for  the  purpose  of  preserving  his  estate 
for  himself  and  family,  and  of  protecting  him  from  the  impositions 
io  which  he  might  be  exposed ;  and  there  is  r;othing  to  restrain  one 
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of  the  heirs  who  may  think  himself  aggrieved,  from  bringing  the 
whole  case  before  a  court  of  equity.  If,  indeed,  it  were  true  in  fact 
that  the  bill  does  not  allege  this  incompetency  so  as  to  put  it  in 
issue,  the  objection  would  be  conclusive  ;  for  it  is  well  settled  that 
the  decree  must  conform  to  the  allegations  of  the  parties.  But  ^we 
think  this  bill  is  not  justly  exposed  to  this  objection.  It  states  the 
general  correct  conduct  of  C.  W.  during  the  life  of  his  wife ;  that 
soon  after  her  decease  he  was  visited  by  a  paralytic  stroke,  which 
was  foUowed  by  a  total  change  in  his  conduct.  He  was  addicted  to 
intoxication  and  to  many  vicious  habits,  in  the  course  of  which 
fears  were  excited  in  his  family  that  he  would  waste  all  his  property 
or  convey  it  to  his  profligate  companions.  They  consulted  together 
and  with  their  friends ;  and  the  first  proposition  was  to  apply  to  the 
court  for  a  guardian  to  manage  his  affairs,  according  to  the  law  of 
Rhode  Island  in  such  cases.  It  was,  however,  finally  agreed  that 
Asa  Handy  should  obtain  deeds  for  his  property,  and  hold  it 
for  the  use  of  C.  W.  during  his  life,  and  of  his  heirs  after  his 
death.  The  bill  then  proceeds  to  state  that  the  said  Asa  Handy, 
knowing  the  premises,  did  induce  the  said  Comfort,  "  he 
[  •  121  ]  being  in  the  state  and  condition  *  of  body  and  mind  afore- 
said," for  the  nominal  consideration  of  $2,178,  to  make  the 
conveyances  in  the  bill  mentioned. 

Although  a  more. direct  and  positive  allegation  that  C.  W.  was 
incapable  of  transacting  business,  would  have  been  more  satisfactory 
than  the  detail  of  circumstances  from  which  the  conclusion  is 
drawn,  yet  we  think  that  the  averment  of  hi«  incompetency  is  sufii- 
ciently  explicit  to  make  it  a  question  in  the  cause.  The  defendant 
has  met  this  charge,  and  we  cannot  doubt  that  his  answer  is  sufii- 
ciently  responsive  to  the  bill,  to  give  him  all  the  benefit  which  the 
rules  of  equity  allow  to  an  answer  in  such  circumstances. 

We  proceed,  then,  to  look  into  the  proofs  in  the  cause,  and  to 
inquire  whether  the  testimony  establishes  the  incompetency  of  C.  W. 
when  these  deeds  were  executed. 

We  have  examined,  with  attention,  the  immense  mass  of  contra- 
dictory evidence  which  the  record  contains.  A  number  of  persons, 
and  among  others  the  witnesses  to  the  deeds,  express  the  opinion 
that  he  was  capable  of  managing  his  afltBtirs  and  of  disposing  of  his 
property.  This  evidence,  however,  is  met  by  such  a  mass  of  oppos- 
ing testimony  as  can  scarcely  be  resisted.  -Among  the  numerous 
witnesses  who  testify  to  the  imbecility  of  his  mind,  are  m^y  who 
had  been  long  and  intimate  acquaintsmces.  All  his  physicians  con- 
cur in  stating,  in  strong  and  decided  terms,  the  weakness 
[  *  122  ]  of  his   mind   as  well   as  *  his    body,  which   they  ascribe 
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chiefly  to  the  character  of  his  disease.  One  of  them,  Dr.  Barrows, 
attended  him  about  the  time  these  deeds  were  executed.  He  says : 
"  With  regard  to  the  state  of  his  mind,  at  all  times  when  I  saw  him 
within  the  said  period,  (from  the  1st  of  March  to  the  25th  of  Novem- 
ber, 1809,)  I  can  say  that  he  appeared  to  me  wholly  incapacitated 
to  transact  any  money  business  or  to  have  the  care  of  any  concerns 
whatever.  It  is  my  opinion  that  the  decay  of  his  mental  faculties 
was  such  as  to  induce  that  state  of  fatuity  which  would  unEt  him 
for  all  the  purposes  relative  to  the  affairs  of  Ufe,  except  obeying  the 
various  calls  of  nature."  Some  of  the  witnesses  add  to  their  opinion 
of  his  imbecility  some  circumstances  on  which  the  opinion  is  founded, 
which  cannot  fail  to  make  a  deep  impression  on  the  mind.  Ziba 
Olney  says  that  he  was  acquainted  with  C.  W.  for  the  last  five 
years  of  his  life,  who,  for  the  last  fifteen  months  of  them,  resided  in 
his  family.  '<  That  during  the  whole  of  these  times  he  appeared  to 
be  childish  and  incapable  of  transacting  any  business.  The  reasons 
of  this  opinion  are :  that  he  would  firequentiy  repeat  the  same  ques- 
tions, and  would  several  times  in  the  same  day  ask  what  day  of  the 
week  it  was.  At  short  intervals  he  would  talk  rationally,  and  then 
would  break  off  firom  conversation  to  singing,  and  from  that  to  cry- 
ing. That  he  would  firequently  go  out  in  the  night  and  day  naked, 
except  his  shirt  That  he  would  firequentiy  break  out  in  profane 
language,  and  at  other  times  preach."  Several  other 
*  witnesses  describe  the  situation  and  conduct  of  this  [  *  123  ] 
afflicted  old  gentieman,  in  a  manner  to  add  great  weight 
to  their  opinion  that  his  faculties  were  prostrated.  Many  even  of 
those  witnesses  who  depose  to  his  competency,  declare  that  the 
public  opinion  and  language  of  his  neighborhood  was  that  his  mind 
was  deplorably  impaired ;  and  the  conduct  and  declarations  of  his 
family,  including  the  defendant,  Asa  Handy  himself,  show  a  settied 
conviction  that  C.  W.  was  incapable  of  managing  his  affairs. 

There  is  evidence  of  the  consultations  in  which  Handy  partici- 
pated, previous  to  the  deeds  of  the  9th  of  May,  for  putting  the  old 
gentieman  and  his  estate  under  guardianship;  and  there  is,  also, 
evidence  of  similar  consultation  respecting  the  propriety  of  procur- 
ing a  conveyance  of  his  property,  in  order  to  save  it  for  himself 
and  his  family.  This  may  not  be  admissible  as  proof  of  a  trust; 
but  it  is  strong  evidence  of  a  conviction  that  the  person  firom  whom 
the  deed  was  to  be  obtained,  was  unfit  for  the  management  of  his 
own  affairs.  Among  other  testimony  to  this  point,  Abner  Daggett 
deposes  that  Asa  Handy  asked  him  if  he  had  a  notion  of  buying  his 
father  Wheaton's  lot.  The  witness  answered  that  he  had  had  some 
conversation  with  Wheaton  about  it ;  upon  which  Handy  said,  Whea- 

45* 
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ton  was  no  more  capable  of  selling  his  estate  than  a  child.      The 
witness  was  deterred  from  purchasing,  though  he  wished  to  acquire 

the  lot,  by  the  fear  of  subsequent  controversy. 
[  *  134  ]  The  great  and  sudden  revolution  in  the  whole  •conduct 
of  C.  W.  immediately  after  the  first  paralytic  stroke,  viewed 
in  connection  with  his  advanced  age,  is  a  strong  circumstance  in  cor- 
roboration of  the  opinion  that  his  mind  was  diseased.  A  sober, 
prudent,  reflecting,  and  moral  man,  between  seventy  and  eighty 
years  of  age,  mingles  with  profligate  people,  to  whom  he  devotes 
himself,  and  becomes  suddenly  intemperate,  immoral,  and  childishly 
whimsical  and  indiscreet,  so  that  his  nearest  Mends  think  it  neces- 
sary to  put  it  out  of  his  power  to  ruin  himself. 

The  terms  on  which  this  old  gentleman  stood  with  his  family,  cue 
not  entirely  unworthy  of  consideration.  But  two  of  his  children, 
Caleb  and  Mary,  the  wife  of  the  defendant  Asa,  lived  near  him. 
From  causes,  some  of  which  may  be  discerned  in  the  record,  he  was 
on  ill  terms  with  Caleb.  One  of  the  witnesses  deposes  that  he  said 
on  one  occasion:  "  You  know,  Asa,  I  made  you  the  deeds  to  spite 
Caleb."  There  is  other  testimony  to  the  same  effect.  The  neces- 
sary consequence  of  this  quarrel  with  Caleb  was,  to  subject  him,  in 
an  increased  degree,  to  the  influence  of  Mary  Handy  and  her  hus- 
band, and  exposes  the  deeds,  conveying  all  his  property  to  them,  to 
an  increased  degree  of  suspicion. 

The  inadequacy  of  the  consideration,  as  stated  in  the  bonds  refer- 
red to  in  the  answer,  furnishes  an  additional  argument  against  these 
deeds.  It  was  chiefly  the  support  of  C.  W.  for  the  residue  of  his 
life.  This  proved  to  be  five  years,  which  was  a  longer  time  than  his 
age  and  state  of  health,  at  the  time  of  the  transaction, 
[  •  125  ]  rendered  *  probable ;  but  which  was  certainly  not  a  full 
consideration  for  the  property. 

These  various  circumstances  add  so  much  weight  to  the  opinions 
of  those  who  depose  to  the  incompetence  of  C.  W.,  that  the  mind 
cannot  withhold  its  assent  firom  that  conclusion.  An  issue,  indeed, 
might  have  been  directed ;  but  we  do  not  think  it  a  case  in  which 
this  course  ought  to  have  been  pursued.  The  degree  of  weakness 
or  of  imposition  which  ought  to  induce  a  court  of  chancery  to  set 
aside  a  conveyance,  is  proper  for  the  consideration  of  the  court  itself; 
and  there  seems  to  be  no  reason  for  the  intervention  of  a  jury,  unless 
the  case  be  one  in  which  the  court  would  be  satisfied  with  the 
verdict,  however  it  might  be  found.  A  verdict  affirming  the  capacity 
of  C.  W.  to  execute  these  deeds,  on  the  9th  of  May,  1805,  could  not, 
we  think,  have  been  satisfactory  to  the  court;  and  it  was,  conse- 
quently, not  necessary  to  refer  the  question  of  competency  to  a  jury. 
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If  these  deeds  were  obtained  by  the  exercise  of  uo^ue  influence 
over  a  man  whose  mind  had  ceased  to  be  the  safe  guide  of  his 
actions,  it  is  against  conscience  for  him  who  has  obtained  them  to 
derive  any  advantage  from  them.  It  is  the  peculiar  province  of  a 
court  of  conscJence  to  set  them  aside.  That  a  court  of  equity  will 
interpose  in  such  a  case,  is  among  its  best  settled  principles.  The 
cases  cited  in  the  argument,  which  we  will  not  repeat,  place  this 
beyond  the  possibility  of  question.  It  was,  therefore,  proper 
to  set  aside  the  deeds,  and  to  direct  the  *  defendant,  Handy,  [  *  126  ] 
to  account  for  the  money  he  had  received  under  them. 

But,  although  that  defendant  ought  not  to  be  permitted  to  benefit 
himself  by  his  own  improper  act,  it  is  not  reasonable  that  he  should 
be  burdened  with  the  debts  of  C.  W.,  and  the  expenses  of  his 
maintenance.  These  are  proper  charges  on  the  estate  itself.  So 
are  improvements  and  repairs  which  enhanced  the  rents,  and  the 
value  of  the  estate.  As  a  defendant  in  equity,  Asa  Handy  has  cer- 
tainly a  right  to  retain  them,  and  to  receive  credit  for  them  in  the 
account  which  was  directed  by  the  circuit  court 

There  is,  we  think,  no  error  in  the  manner  in  which  the  account 
was  directed  to  be  taken. 

The  parties  were  heard  before  the  master,  who,  after  a  very  labo- 
rious and  comprehensive  examination  of  their  accounts,  has  made  a 
voluminous  report,  to  which  both  parties  have  excepted. 

It  may  be  observed,  generally,  that  it  is  not  the  province  of  a  court 
to  investigate  items  of  an  account  The  report  of  the  master  is 
received  as  true,  when  no  exception  is  taken ;  and  the  exceptions 
are  to  be  regarded  so  far  only  as  they  are  supported  by  the  special 
statements  of  the  master  or  by  evidence,  which  ought  to  be  brought 
before  the  court  by  a  reference  to  the  particular  testimony  on  which 
the  exceptor  relies.  Were  it  otherwise^  were  the  court  to  look  into 
the  immense  mass  of  testimony  laid  before  the  commis- 
sioner, the  reference  to  him  would  be  of  little  *  avaiL  [  *  127  ] 
Such  testimony,  indeed,  need  not  be  reported  further  than 
it  is  relied  on  to  support,  explain,  or  oppose  a  particular  exception. 

1.  The  first  exception  made  by  Handy  is,  that  only  the  sum  of 
$5,448.26  was  allowed  him  by  the  commissioner,  instead  of 
$101,167.30,  the  amount  of  his  claim.  This  is  a  general  exception, 
which  comprehends,  it  is  supposed,  the  particular  alleged  errors 
enumerated  in  the  subsequent  exceptions. 

2.  The  second  exception  is,  that  the  master  did  not  admit  his 
whole  account  on  his  own  oath. 

The  conduct  observed  by  the  master  on  this  point,  is  thus  spe- 
cially stated  by  himself :    "  I  admitted  said  Asa  to  make  oath  to  aV 
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charges,  whether  for  money,  specific  articles,  or  services,  which,  from 
the  circumstances  of  the  parties,  or  the  nature  of  the  charge  itself, 
could  not,  in  my  opinion,  be  proved  by  vouchers  or  other  legal 
evidence." 

This  rule,  adopted  by  the  master,  is,  in  our  opinion,  one  to  which 
Handy  could  make  no  just  objection.  There  can  be  no  propriety  in 
admitting  the  party  as  a  witness  to  support  items  in  an  account, 
which,  from  their  character,  admit  of  full  proof.  Of  this  description 
are  the  items  which  constitute  his  third  exception.  It  is  the  demand 
of  testimony  to  support  his  charges  for  repairs  and  improvements. 
These  repairs  and  improvements  are  susceptible  of  complete  proof; 
and,  as  there  could  be  no  difficulty  in  procuring  it,  the 
[  *  128  ]  *  commissioner  did  right  in  requiring  it  The  fourth  except- 
ion is  to  the  rejection  of  his  oath  to  discharge  himself  from 
rents,  which,  as  he  alleged,  he  had  not  received. 

The  commissioner  has  made  considerable  deductions  from  the 
total  amount  of  rent,  if  calculated  for  the  whole  time,  but  has 
rejected  the  oath  of  Handy,  because  he  admitted  that  he  had  kept 
legers  in  which  his  receipts  of  rents  were  regularly  entered,  which 
were  still  in  his  possession,  but  which  he  refused  to  produce.  The 
decision  of  the  master  on  this  point  was  so  obviously  right,  that  it 
need  only  be  stated  to  be  approved. 

5.  The  fifth  exception  is,  that  the  master  has  not  allowed  for 
repairs  and  improvements  according  to  the  measurement  of  Nathan 
Parks,  which  was  on  oath,  but  according  to  the  estimate  of  John 
Newman,  which  was  not  founded  on  actual  measurement,  but  made 
principally  by  the  eye. 

The  master  reports  that,  '^  in  addition  to  the  evidence  produced 
by  the  parties,  I  appointed  John  Newman,  an  experienced  and  skil- 
ful measurer  of  carpenter's  Vork,  to  go  on  the  premises,  together 
with  the  said  Handy  and  myself,  and  to  measure  and  estimate  all 
such  repairs,  and  alterations,  and  buildings,  as  said  Handy,  being 
under  oath,  should  point  out  as  being  made  and  executed  by  him." 
The  estimate  of  the  said  Newman,  with  his  deposition,  arc  referred 

to,  and  annexed  to  the  report 
[  *  129  ]  Newman  deposes,  that  his  estimate  is  founded  *  ou 
actual  measurement,  except  parts  of  the  roof  of  one  build- 
ing, which  he  took  from  the  measurement  of  Nathan  Parks,  and  of 
another,  in  which  he  was  guided  by  the  statement  made  by  Handy 
himself,  of  the  length  of  the  rafters,  which  accorded  with  his  own 
estimate. 

That  a  measurement  thus  made  and  proved  was  entitled  to  more 
respect  than  the  ex  parte  measurement  of  Parks,  cannot  be  doubted. 
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6.  An  exception  is  also  taken  to  the  report,  because  it  disallows 
the  charge  made  by  Handy  of  a  note,  which  he  says  was  proved. 

This  exception,  it  is  presumed,  was  not  taken  before  the  master, 
as  he  does  not  notice  it,  and  it  is  too  vague  to  be  regarded.  Neither 
the  note,  nor  the  ground  on  which  payment  is  claimed,  nor  its 
amount,  nor  the  reasons  of  its  rejection,  are  stated ;  nor  is  there  any 
reference  to  the  evidence  in  support  of  it.  Nothing  is  stated  to 
induce  a  suspicion  that  the  disallowance  of  it  was  improper.  Yet 
the  court,  from  its  solicitude  to  discover  whatever  the  record  might 
contain  on  this  subject,  has  looked  through  the  report  Nothing  is 
said,  so  far  as  we  can  perceive,  respecting  a  note,  except  in  the 
affidavit  of  Ziba  Olney,  who  states  that  Asa  Handy  became  the 
indorser  of  some  note  for  Appleby,  which  was  settled  in  some  way 
in  the  board  of  C.  W.,  on  which  note,  he  believes,  Handy  was  sued. 
If  this  is  the  note  to  which  the  exception  alludes,  the  claim  is 
absorbed  in  the  allowance  made  him  for  the  board  of  C. 
W.  But,  whether  it  be  the  note  or  not,  *  the  exception  is  [  *  130  J 
totally  unsupported,  and  cannot  be  sustained. 

7.  A  seventh  exception  is  a  charge  of  money  alleged  to  have  been 
received  of  Doctor  Bowen,  although  he  discharged  himself  therefrom 
on  oath,  in  payments  of  different  sums  under  $20  each. 

This  is  the  application  to  a  particular  item  of  the.  principle  con- 
tained in  the  second  exception,  and  is  disposed  of  with  that 
exception. 

8.  9.  The  eighth  exception  is  a  repetition  of  the  objection  to  the 
manner  in  which  Handy  is  charged  with  repairs,  the  master's  report 
respecting  which  has  been  already  stated  to  be  satisfactory ;  and  the 
ninth  is  a  repetition  of  the  claim  to  sustain  his  accounts  on  his 
own  oath. 

10.  The  tenth  exception  is  to  the  requisition  made  on  him  to  pro- 
duce his  leger,  in  which  entries  had  been  made  of  the  rents  he  had 
received;  a  requisition  to  which  he  objects,  because  it  contained 
transactions  anterior  to  the  entries  of  rent 

The  validity  of  this  objection  cannot  be  admitted.  The  leger 
might  be  inspected  in  the  presence  of  the  defendant.  Handy,  and 
there  could  be  no  propriety  in  commencing  the  examination  with 
prior  transactions. 

11.  The  eleventh  exception  respects  the  calctdation  of  interest. 
The  commissioner  had  made  ^^hat  are  denominated  rests  in  the 
account,  instead  of  calctdating  interest  on  each  minute  item.     This 
mode  of  calcvdating  receipts  and  expenditures,  in  accounts 
consisting  of  numerous  *  small  items,  is  recommended  by  [  *  131  ] 
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convenience,  and  has  been  generally  adopted.  It  seems  to  have  been 
properly  adopted  in  this  case. 

12.  The  twelfth  and  last  exception  is  a  repetition  of  the  often 
repeated,  and  as  often  rejected  claim,  to  be  admitted  to  swear  to  his 
whole  acconnt. 

1.  The  original  plaintiffs  except  to  the  allowance  made  to  the 
said  Asa  Handy,  for  buildings  which  were  erected  on  the  lot  after  the 
death  of  C.  W.,  which  are  said  to  be  no  advantage  to  it. 

But  there  is  no  proof,  and  no  reason  to  believe,  that  these  buildings 
were  not  a  real  advantage  to  the  property,  and  did  not  increase  the 
rent  and  the  value.  This  exception,  therefore,  was  properly  over* 
ruled. 

3.  The  second  exception  is  to  the  admission  of  the  said  Randy's 
oath,  in  cases  in  which  he  refused  to  produce  his  books,  and  the 
books  of  C.  W. 

No  example  of  this  admission  is  given,  nor  is  there  any  proof  in  sup* 
port  of  the  exception.  The  rule  by  which  the  master  was  governed 
has  been  already  stated  and  approved. 

3.  The  third  exception  is  a  repetition  of  the  objection  to  the  ad- 
mission of  items  in  the  account  of  Handy,  on  his  own  oath ;  and  is 
answered  by  a  reference  to  that  part  of  the  report  which  relates  to 
this  subject,  and  which  has  been  already  stated. 

The  fourth,  fifth,  sixth,  and  seventh  exceptions  are  totally  unsup- 
ported by  evidence,  and,  consequently,  cannot  be  sustained. 
[  *  132  ]  *  We  think  the  circuit  court  did  right  in  confirming  the 
report  of  the  commissioner. 

Upon  the  return  of  this  report,  the  circuit  court  directed  the  estates 
to  be  sold,  and  the  money  due  to  the  said  Asa  Handy  to  be  paid,  in 
the  first  instance,  and  that  one  fifth  of  the  residue  should  be  paid  to 
each  of  the  plaintiffs,  that  being  the  distributive  share  of  each  under 
the  law  of  Rhode  Island.  The  decree  proceeds  to  authorize  the  heirs 
who  were  not  made  parties  to  come  in  and  receive  their  distributive 
shares,  on  paying  their  proportion  of  the  costs  and  charges  of  suit. 

The  objection  to  this  decree  is  that  the  children  of  Mary  Handy, 
and  the  children  of  Daniel  Wheaton,  are  not  parties  to  the  suit. 

It  has  been  supposed  that  it  is  not  necessary,  in  Rhode  Island,  to 
make  all  the  heirs  parties,  because,  by  the  laws  of  that  State,  par- 
ceners can  sue  separately  for  their  respective  portions  of  the  estate 
of  their  ancestor.  This  law  would  undoubtedly  be  regarded,  in  a 
suit  brought  on  the  common  law  side  of  the  circuit  court  Its  influ- 
ence on  a  suit  in  equity  is  not  so  certain.  But,  however  this  may  be,  we 
are  satisfied  that  a  sale  ought  not  to  have  been  ordered,  unless  aU  the 
heirs  had  been  before  the  court  as  plaintiffs  or  defendants.     Although 
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the  legal  estate  may  be  in  Caleb  Wheaton,  under  the  deed  made  by 
the  administrator,  yet  he  acknowledges  himself  to  be  a  trustee  for 
the  heirs,  having  purchased  for  their  benefit  They  have,  therefore, 
a  vested  equitable  interest  in  the  property,  of  which  they 
•ought  not  to  be  deprived  without  being  heard.  They  [  •IBS  ] 
may  choose  to  come  to  a  partition,  and  to  redeem  their 
shares  by  paying  their  proportion  of  the  tnoaey  with  which  the  estate 
is  charged.  The  bill  does  not  state  that  the  heirs  who  are  not  made 
parties  are  unwilling  to  become  so,  or  cannot  be  made  defendants  by 
the  service  of  process.  We  think,  then,  that  there  is  error  in  proceed- 
ing to  decree  a  sale,  without  bringing  all  those  heirs  before  the  court 
who  can  be  brought  before  it ;  and  for  this  error,  the  decree  must  be 
reversed,  and  the  cause  sent  back,  with  liberty  to  the  plaintiffs  to 
amend  their  biU  by  making  proper  parties.  If  aU  the  heirs  cannot 
be  brought  before  the  court,  the  undivided  interest  of  those  who  do 
appear,  is  to  be  sold,  and  the  lien  of  Asa  Handy  is  to  remain  on  the 
part  or  parts  unsold,  to  secure  the  payment  of  so  much  of  the  money 
due  to  him  as  those  parts  may  be  justly  chargeable  with. 

9P.488;  10F.177;  2H.406;  8H.184i  17H.  180;  6  WaL  ^. 


Henry  Cassell,  Administrator  of  Louisa  Browning  v.  Charles 

Carroll,  of  Carrollton. 

11  W.  134. 

A  private  act  of  parliament,  made  in  pnrsnance  of  the  agreement  of  parties  within  the 
realm  and  British  subjects,  to  assign  choaet  in  action  belonging  to  the  wife  of  one  of  the 
parties,  with  the  assent  of  the  husband,  the  wife  being  a  lunatic,  passes  the  right  of  action 
thereon  to  the  assignee,  so  that  an  action  at  law  cannot  be  maintained  in  the  name  of  the 
husband. 

•Error  to  the  circuit  court  of  the  United  States  for  [  'IBS  ] 
Maryland. 

This  was  an  action  of  debt,  brought  by  the  plaintiff  in  error  in  the 
court  below,  for  the  recovery  of  certain  quitrents  alleged  to  be  due 
from  the  defendant  to  the  plaintiff's  intestate.  The  special  verdict 
found  by  the  jury  stated  the  following  facts :  — 

The  jury  find,  by  their  verdict,  that  Charles  the  First,  in  the  eighth 
year  of  his  reign,  granted  to  CsBcelius  Calvert,  Baron  of  Baltimore, 
his  heirs  and  assigns,  forever,  in*  fee-simple,  the  province  (now  State) 
of  Maryland,  by  a  charter  dated  the  8th  of  June,  1633.  Ccecelius 
Calvert  died  in  1675,  and  left  Charles,  afterwards  Baron  of  Baltimore, 
his  son  and  heir,  who  entered  into  the  said  province,  and  was  seised 
thereof.  The  said  Charles,  in  1711,  granted,  according  to  the  laws 
of  the  province,  to  Charles  Carroll,  Esq.,  father  of  the  defendant,  a 
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patent  for  a  tract  of  land  containing  ten  thousand  acres,  *<  to  have  and 
to  hold  the  same  unto  him,  the  said  Charles  Carroll,  his  heirs  and 
assigns,  forever ;  to  be  holden  of  us  and  our  heirs,  as  of  our  manor  of 
Baltimore,  in  free  and  common  soccage  by  fealty  only  for  all  manner 
of  services,  yielding  and  paying  therefor,  yearly,  unto  us  and  oui 
heirs,  at  our  receipt  at  the  city  of  St.  Mary's,  at  the  two  most  usual 
feasts  in  the  year,  namely,  at  the  feast  of  the  annunciation 
[  *  136  ]  of  the  blessed  Virgin  *  Mary,  and  St  Michael  the  archangel, 
from  and  after  the  second  day  of  April,  which  shall  be  in 
the  year  of  our  Lord  1723,  the  rent  of  one  hundred  pounds  sterling, 
in  silver  and  gold." 

The  defendant  inherited  the  said  tract  of  land  from  his  father,  and 
is  now  seised  and  possessed  of  the  same.  On  the  31st  day  of  Decern* 
ber,  1698,  the  said  Charles  Lord  Baltimore,  executed  a  deed,  by  which 
he  settled  the  province  of  Maryland  on  himself,  remainder  on  his  son 
Benedict,  for  life,  remainder  on  the  heirs  male  of  the  body  of  the 
said  Benedict,  remainder  to  the  said  Charles  in  fee.  There  were 
trusts  created  in  the  said  deed,  all  of  which  are  determined.  The 
said  Benedict  died  in  1714,  and  Charles,  his  father,  in  1715.  The 
said  Benedict  left  issue  male  Charles  his  heir,  afterwards  Lord  Bal- 
timore, and  proprietor  of  Maryland.  Benedict  left  other  sons,  all  of 
whom  died  without  bsue. 

The  last-mentioned  Charles  entered  into  the  province  of  Maryland, 
and  was  seised  thereof,  as  the  law  requires ;  and,  on  the  11th  day  of 
July,  1730,  executed  a  deed  to  trustees,  to  the  use  of  the  said  Charles 
and  his  assigns  for  life,  remainder  to  the  use  of  the  first  and  other 
sons  of  the  said  Charles  in  tail  male  successively,  remainder  to  the 
use  of  the  said  Charles  in  fee.  There  were  other  trusts  created  in  the 
deed,  but  they  were  all  determined  at  the  death  of  Mary,  the  wife  of 
the  said  Charles,  whiqh  took  place  in  1769. 

In  1692,  an  act  was  passed  by  the  legislature  of  Maryland, 
[  *137  ]  which  declares  that  no  manor,  land,  *  tenements,  or  here- 
ditaments whatsoever,  within  the  province,  shall  pass  from 
one  to  another,  except  the  deed  or  conveyance  be  acknowledged  be- 
fore certain  magistrates,  and  enrolled  or  recorded.  This  act  was  in 
force  when  the  indenture  of  the  31st  of  December,  1698,  was  exe- 
cuted, but  the  said  indenture  was  not  acknowledged  or  recorded. 
The  legislature  of  Maryland,  in  17l5,  c  47,  passed  an  act  which 
requires  deeds  and  leases  for  more  than  seven  years,  to  be  acknowl- 
edged and  recorded  within  six  months  from  their  date.  It  also  de- 
clares all  deeds  not  acknowledged  and  recorded,  according  to  the 
provisions  of  the  act  of  1692,  to  be  void.  The  deed  of  the  llth  of 
July,  1730,  was  neither  acknowledged  nor  recorded. 
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The  last-mentioned  Charles  Lord  Baltimore  had  issue  only  one 
son,  named  Frederick,  and  two  daughters,  one  named  Louisa,  (who 
is  the  plaintiff's  intestate,)  and  the  other  named  Caroline.  The  said 
Charles  Lord  Baltimore,  being  seised  of  the  province  of  Maryland  as 
aforesaid,  made  his  will  in  1760,  and  devised  the  province  of  Mary- 
land to  trustees,  for  the  use  of  his  son  Frederick  and  his  assigns, 
for  life;  remainder  to  the  use  of  the  sons  lawfully  begotten  of  the 
body  of  the  said  Frederick,  successively  in  tail  male ;  remainder  to 
the  daughters  of  the  said  Frederick ;  ^^  and,  in  default  of  such  issue, 
then  to  the  use  and  behoof  of  Louisa,  my  eldest  daughter,  her  heirs 
and  assigns,  forever."  Charles  Lord  Baltimore  died  seised 
the  23d  day  of  April,  1751.  The  'said  Frederick  Lord  [  nSS  ] 
Baltimore  died  without  lawful  issue,  on  the  4th  day  of  Sep- 
tember, 1771. 

Louisa,  the  plaintiff's  intestate,  was  married  to  John  Browning,  on 
the  15th  day  of  May,  1762,  and  remained  covert  baron  of  the  said 
John,  until  1792,  when  he  died.  The  said  Louisa  was  a  lunatic,  from 
the  year  1780  till  the  day  of  her  death,  which  took  place  in  Novem- 
ber, 1821.  She  has  never  been  in  the  State  of  Maryland 'since  the 
death  of  her  father.  Letters  of  administration  were  regularly  granted 
to  the  plaintiff  on  the  17th  day  of  April,  1823. 

Frederick,  the  son  of  Charles  Lord  Baltimore,  entered  into  the 
province  of  Maryland,  and  was  seised  thereof  as  the  law  requires. 
On  the  1st  day  of  July,  1761,  the  said  Frederick,  and  Ceecelius  Cal- 
vert, his  uncle,  executed  a  deed  of  bargain  and  sale,  to  Thomas 
Bennett  and  William  Sharp,  of  the  province  of  Maryland,  and  its 
appurtenances,  for  the  purpose  of  docking  the  entail  of  the  province. 
On  the  8th  of  April,  1767,  the  said  Frederick  executed  a  deed  of 
lease  and  release  of  Ann  Arundel  manor,  and  all  other  manors  held 
by  the  lord  proprietary  in  the  province,  to  Bennett  Allen,  and  recov- 
eries were  afterwards  suffered  of  the  said  manors,  in  pursuance  of 
the  said  deed  of  lease  and  release.  On  the  4th  day  of  March,  1771, 
Frederick  Lord  Baltimore  made  his  will,  and  devised  the  province 
of  Maryland  and  all  its  appurtenances  to  Henry  Hsurford. 

That  upon  the  death  of  the  said  last-mentioned  Frederick, 
Baron  of  Baltimore,  Henry  *  Harford,  the  devisee  named  [  *  139  ] 
in  his  will,  was  a  minor,  and  a  ward,  under  the  guardian- 
ship of  the  court  of  chancery  in  England,  and  so  continued  until 
1779.  That  the  said  Henry  Harford,  as  devisee  as  aforesaid,  was 
recognized  and  acknowledged  by  the  provincial  government  of  Mary- 
land, as  the  lawful  proprietor  under  the  charter,  and  by  his  guardians, 
with  the  knowledge  and  consent  of  the  British  government,  entered 
into  the  possession  of  the  government  of  the  province  of  Marylandt 
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and  received  the  rents  and  revenues  thereof  as  proprietor,  until  the 
b^ginning  of  the  disturbances  which  separated  the  United  States  of 
America  from  the  British  government.  That  those  disturbances 
began  in  1774,  at  which  time  the  people  of  the  province  of  Maryland 
took  the  government  of  the  said  province  into  their  own  hands,  and 
ousted  the  officers  of  the  proprietor ;  and  the  government  of  the  said 
province  so  continued  in  the  hands  of  the  people  until  the  declaration 
of  independence,  the.  4th  of  July,  1776.  That  no  quitrents,  nor  any 
revenues  which  fell  due  in  the  said  province  after  the  year  1773, 
were  paid  to  the  proprietor  or  his  officers ;  that,  after  the  revolution- 
ary war,  the  British  government  paid  to  the  said  Henry  Harford 
£60,000,  as  a  compensation  for  his  losses  in  Maryland  by  the  Revo- 
lution ;  and  paid  to  the  above-mentioned  John  Browning,  and  to 
Robert  Eden,  who  married  the  above-mentioned  Caroline,  X10,000 
each,  as  a  compensation  for  their  losses  in  the  said  province,  by  the 
said  Revolution.  That  suits  in  the  chancery  court  of 
[  •  140  ]  *  England  were  instituted  in  1772,  by  the  said  Browning 
and  wife,  and  the  said  Eden  and  wife,  against  the  said 
Harford,  to  recover  the  province  and  revenues  of  the  said  province  of 
Maryland,  which  suits  continued  until  1783,  when  the  said  bills 
were  dismissed  by  the  complainants. 

In  1780,  the  legislature  of  Maryland  passed  an  act,  which  declares 
that  '<  the  citizens  of  Maryland,  from  the  declaration  of  independence, 
and  forever,  be,  and  they  are  hereby  declared  to  be,  exonerated  and 
discharged  from  the  payment  of  the  aforesaid  quitrents,  and  that  the 
same  shall  be  forever  abolished  and  discontinued." 

In  1780,  an  agreement  was  entered  into  in  England,  by  deed,  be- 
tween Henry  Harford  of  the  first  part,  John  Browning,  the  husband 
of  Louisa  Browning,  and  Sir  Robert  Eden  and  Caroline  his  wife, 
(the  said  Louisa  and  Caroline  being  the  heirs  at  law  of  Frederick 
Lord  Baltimore,)  of  the  second  part,  Sir  Cecil  Wray,  the  committee 
of  the  real  and  personal  estate  of  the  said  Louisa,  (she  being  a  luna- 
tic,) of  the  third  part,  and  Hugh  Hammersley  and  Peter  Prevost,  two 
of  the  executors  named  in  the  will  of  Frederick  Lord  Baltimore,  of 
the  fourth  part,  all  the  said  parties  being  British  subjects.  The 
agreement  makes  an  absolute  cession  of  the  province,  and  revenues, 
&c.,  from  the  time  of  the  decease  of  Lord  Frederick,  to  Henry  Har- 
ford and  his  heirs,  upon  the  payment  (among  other  things)  of  £10,- 
000  to  John  Browning  and  Louisa  his  wife,  and  £10,000  to  Sir 
Robert  Eden  and  Caroline  his  wife,  in  the  manner  stipu- 
[  *  141  ]  lated  in  the  *  agreement.  It  also  provided,  in  the  event  of 
the  restoration  of  Henry  Harford  to  the  possession  of  the 
province  and  its  revenues,  growing  or  in  airear,  ifor  an  additional 
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Bum  of  £10,000,  for  the  benefit  of  each  of  said  ladies,  payable  out 
of  the  same.  The  agreement  further  stipulated  for  an  application  to 
the  British  parliament  for  an  act  to  confirm  the  same,  and  to  vest  in 
Henry  Harford  and  his  heirs  the  title  to  the  province  and  its  reve- 
nues, with  a  provision  that  the  agreement  should  be  void  unless  the 
royal  assent  should  be  given  to  the  act  within  three  years.  The  act 
accordingly  passed,  and  was  assented  to  by  the  king  within  the 
period  prescribed.  It  vests  the  title  to  the  province,  and  its  revenues, 
and  quitrents,  &c.,  absolutely  in  Henry  Harford  and  his  heirs,  subject 
only  to  the  payment  of  the  sums  before  mentioned,  and  some  others 
not  material  to  be  stated. 

Upon  this  special  verdict  a  judgment  was  entered  in  the  court  be- 
}ow  pro  formoj  by  consent,  for  the  defendant,  and  the  cause  was 
brought,  by  writ  of  error,  to  this  court. 

Webster  and  Raymond^  for  the  plaintifE 

The  Attorney*  General  and  Taney j  for  the  defendant 

Story,  J.,  delivered  the  opinion  of  the  court.  [  •  147  ] 

This  is  the  case  of  an  action  of  debt,  brought  by  the 
plaintiff,  as  administrator  of  Louisa  Browning,  against  the  defendant, 
for  the  recovery  of  certain  quitrents  asserted  to  be  due  to  the  intes- 
tate, as  proprietary  of  the  province  of  Maryland,  and  accruing  be- 
tween the  years  1771  and  1780.  In  the  circuit  court  for  Maryland 
district,  upon  the  trial  of  the  cause  upon  the  general  issue,  a  special 
verdict  was  found,  upon  which  that  court  gave  judgment  pro  forma 
tot  the  defendant,  and  the  cause  has  been  brought  before  us  for  a 
final  decision,  by  a  writ  of  error. 

The  cause  has  been  here  argued  with  great  ability  and  care.  Many 
important  and  difficult  points  have  been  discussed  at  the  bar,  upon 
which,  if  we  were  called  to  pronounce  a  decision,  we  should  wish  for 
more  time  and  consideration  to  mature  our  judgment.  But  as  we 
have  all  come  to  a  conclusion  upon  one  point,  which  finally  disposes 
of  the  whole  cause,  it  is  deemed  proper  at  once  to  put  the  parties  in 
possession  of  our  opinion,  without  attempting  to  analyse  the  learning 
which  is  involved  in  others  of  more  complexity,  and  would  require 
more  extensive  researches. 

For  the  purposes  of  the  present  decision,  it  is  assumed, 
(without,  however,  meaning  to  intimate  *  any  real  opinion  [  *  148  ] 
on  the  subject,)  that  every  other  difficulty  in  respect  to  the 
title  and  claim  of  Louisa  Browning  to  the  quitrents  in  controversy, 
Is  overcome,  and  the  question  of  the  effect  of  the  agreement  concluded 
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between  the  parties  in  June,  1780,  and  subsequently  confirmed  by 
parliament  in  the  year  1781,  is  that  to  which  the  court  has  addressed 
its  attention.  If  that  agreement,  so  confirmed  and  executed,  as  the 
case  finds,  extinguished,  in  point  of  law,  the  title  of  Louisa  Browning 
to  these  quitrents,  and  passed  it  to  Henry  Harford,  there  is  an  end  to 
the  present  suit  And  such,  upon  the  best  consideration  of  the  case, 
in  our  judgment,  was  the  legal  effect  of  that  agreement  so  confirmed 
and  executed. 

The  agreement  is  quadripartite  between  Henry  Harford  of  the  first 
part,  John  Browning,  the  husband  of  Louisa  Browning,  and  Sir 
Robert  Eden,  and  Caroline,  his  wife,  (the  said  Louisa  and  Caroline 
being  the  heirs  at  law  of  Frederick  Lord  Baltimore,)  of  the  second 
part.  Sir  Cecil  Wray,  the  committee  of  the  real  and  personal  estate 
of  the  said  Louisa,  (she  being  a  lunatic,)  of  the  third  part,  and  Hugh 
Hammersley  and  Peter  Prevost,  two  of  the  executors  named  in  the 
will  of  Lord  Frederick,  of  the  fourth  part  The  object  of  the  agree- 
ment  was  to  make  a  final  settlement  between  the  parties,  of  all  differ- 
ences, and  particulcurly  to  settle  the  title  to  the  province  of  Maryland, 
and  all  the  hereditaments  and  revenues  connected  therewith.  It 
makes  an  absolute  cession  of  the  province  and  revenues, 
[  *  149  ]  &c.,  *  &C.,  firom  the  decease  of  Lord  Frederick,  to  Henry 
Harford  and  bis  heirs,  upon  the  payment,  among  other 
things,  of  £10,000  to  John  Browning,  and  Louisa  his  wife,  and 
X  10,000  to  Sit  Robert  Eden,  and  Caroline,  his  wife,  in  the  manner 
stipulated  in  the  agreement  It  further  stipulates,  in  the  event 
of  the  restoration  of  Henry  Harford  to  the  possession  of  the  province 
and  its  revenues,  growing  or  in  arrear,  for  an  additional  sum  of 
£10,000,  for  the  benefit  of  each  of  these  ladies,  payable  out  of  the 
same  ;  but  as  that  event  never  occurred,  it  is  unnecessary  to  dwell 
further  upon  it  The  other  sums  were  duly  and  regularly  paid.  The 
agreement  further  stipulated  for  an  application  to  be  made  to  the 
British  parliament  for  an  act  to  confirm  the  same,  and  to  vest  in 
Henry  Harford  and  his  heirs,  the  title  to  the  province,  and  its  rev- 
enues, &c. ;  with  a  provision  that  the  agreement  should  be  void  un- 
less the  royal  assent  should  be  given  to  the  act  within  three  years. 
The  act  passed,  and  was  assented  to  by  the  king  within  the  period 
prescribed.  It  vests  the  title  to  the  province,  and  its  revenues,  and 
quitrents,  &xj.,  absolutely  in  Henry  Harford,  in  fee,  subject  only  to 
the  payment  of  the  sums  before  mentioned,  and  some  others  not 
material  to  this  cause. 

What  is  there,  then,  to  prevent  the  agreement  and  act  from  having 
full  effect  ?  The  parties  were  all  British  subjects,  resident  within 
the  realm  ;  theWt  of  parliament  was  passed  upon  their  own  appli- 
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cation  and  agreement;  all  persons  in  interest  were  fully 
represented,  so  far  as  by  *  law  they  were  capable  of  being  [  *  150  ] 
represented ;  the  conditions  stipulated  have  been  complied 
with  ;  the  confirmation  was  absolute ;  and  the  intention  was  to  ex- 
tinguish, at  law  as  well  as  in  equity,  every  claim  of  Louisa  Brown- 
ing to  the  quitrents  now  in  controversy. 

It  has  been  argued  that  the  agreement  contemplated  a  restoration 
of  Henry  Harford  to  the  possession  of  the  province,  and  the  payment 
of  large  sums  consequent  thereon ;  and  that,  this  being  a  material 
ingredient  in  the  contract,  which  became  incapable  of  execution,  the 
agreement  ought  not  to  be  enforced,  or  held  obligatory.  It  would 
be  a  sufficient  answer  to  this  objection,  that  the  parties,  at  the  time 
of  the  execution  of  the  agreement,  knew  perfectly  well  that  the  prov- 
ince had  assumed  independence,  and  that  the  chance  of  restoration 
depended  upon  the  issue  of  the  war  then  waged  between  the  United 
States  and  Great  Britain.  They  acted  upon  that  state  of  things, 
and  provided  for  the  payment  of  these  additional  sums,  only  in  the 
event  of  an  unsuccessful  struggle  on  the  part  of  the  province.  The 
stipulation,  therefore,  has  not  failed,  in  point  of  consideration,  from 
the  misconduct  of  either  paity ;  but  the  event,  in  which  alone  it  wa3 
to  have  any  effect,  never  has  occurred.  The  payment  was  condi- 
tional, and  the  condition  has  never  arisen,  upon  which  alone  the 
contract  could  act. 

But  there  is  another  answer  presented  by  the  very  terms  of  the 
agreement  itself.  It  is,  that  the  parties  expressly  agreed 
that  the  title  to  *  the  province,  &c.,  should  vest  absolutely  [  *  151  ] 
upon  the  payment  of  the  first  X10,000 ;  and,  of  course,  the 
other  provisions  were  to  rest  in  covenant  only  between  the  parties, 
and  were  not  to  be  construed  to  defeat  or  devest  that  title.  The  act 
of  parliament  treats  it  in  that  way,  and  vests  the  title  in  Henry 
Harford,  in  fee,  conclusively. 

It  has  been  further  argued,  that  it  was  not  competent  for  John 
Browning,  the  husband,  as  such,  to  convey  the  title  to  these  quit- 
rents  belonging  to  his  wife,  so  as  to  bar  her,  in  case  of  survivorship,, 
firom  the  right  of  recovery ;  and  that,  she  being  a  lunatic,  no  act 
done  by  her  committee  could  in  any  manner  touch  her  rights. 

It  is  to  be  recollected  that  the  quitrents,  as  claimed,  were  debts 
then  actually  due  (if  at  all)  to  Louisa  Browning.  They  were  not 
future  contingent  or  reversionary  interests  vested  in  her.  How  far, 
in  respect  to  such  interests,  the  husband,  or  the  conmiittee  of  a 
lunatic,  is  by  law  authorized  by  a  conveyance  or  assignment  to  dis- 
pose of  her  rights,  is  a  question  which  we  are  not  called  upon  to 
decide,  and  upon  which  we  give  no  opinion.     The  case  here,  is  of 
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chases  in  action  actually  due  to  the  wife.  There  can  be  no  question 
that  he  was  entitled  to  receive  them  to  his  own  use,  or  to  extinguish 
them  by  a  release.  What,  then,  is  there  to  prevent  him  from  dispos- 
ing of  them  by  assignment,  at  least  in  equity  ? 

It  does  not  appear  to  us  that  it  has  ever  yet  been  decided,  that  a 
bon  7  fide  assignment  for  a  valuable  consideration,  made  by  a  hus- 
band to  a  third  person,  of  a  debt  actually  and  presently 
f  •  152  ]  •  due  to  his  wife,  does  hot  devest,  in  equity,  the  title  of  the 
wife.  So  far  as  authorities  have  gone,  they  seem  to  proceed 
upon  a  different  and  opposite  doctrine.  The  cases  of  Lumb  v. 
Milnes,  5  Ves.  617,  and  Mitford  r.  Mitford,  9  Ves.  87,  are  distin- 
guishable. They  were  cases  of  a  general  assignment  under  the 
bankrupt  laws,  which  are  not  supposed  to  do  more  than  place  the 
assignees  in  the  same  situation  as  the  bankrupt  himself.  The  case 
of  Hornsby  v.  Lee,  3  Madd.  16,  turned  upon  another  distinction, 
that  the  interest  was  not  a  present,  but  a  reversionary  interest.  But, 
without  deciding  any  general  principle,  we  think  that,  under  the 
particular  circumstances  of  this  case,  where  the  consideration  has 
actually  gone  beneficially  for  the  wife,  and  the  whole  transaction  has 
been  under  the  direction  of  a  court  of  chancery,  and  been  confirmed 
by  parliament,  the  assignment  was,  to  all  intents  and  purposes,  valid 
to  assign  the  rents.  If,  in  ordinary  circumstances,  such  an  assign- 
ment would  pass  an  equitable  title  only,  we  think  the  act  of  parlia- 
ment makes  it,  to  all  intents  and'purposes,  a  legal  titie  and  assignment. 
Without  dwelling  upon  the  known  principles  of  the  paramount  and 
omnipotent  authority  over  private  rights  and  authorities,  which  is 
often  attributed  to  parliament,  it  may  be  justly  said  that  it  is  com- 
petent for  the  legislature,  upon  the  application  and  with  the  consent 
of  all  the  parties  in  interest,  to  give  a  legal  and  conclusive  effect  to 
their  own  agreements,  and  to  pass  that  at  law,  which  the 
[  *  153  ]  parties,  in  the  most  *  unreserved  manner,  intended  to  pass. 
A  titie  so  passed  and  so  confirmed,  by  authorities  perfectiy 
competent  to  make  it,  ought,  under  such  circumstances,  to  be  recog-* 
nized  as  valid  in  the  tribunals  of  every  other  country. 

This  is  a  summary  exposition  of  the  views  of  the  court  upon  this 
subject ;  and  it  at  once  disposes  of  the  whole  matter  in  controversy. 
The  judgment  of  the  circuit  court  is,  therefore,  affirmed,  with  costs.  ^ 

^  DuvALL,  J.,  being  a  landholder  in  Maryland,  did  not  sit  in  this  cause. 


FEBRUARY  TERM,   1826.  517 

United  States  Bank  v.  Smith.    U  W. 


Thb    President,  Directors,  and  Company  of  the  Bank  of  thb 

United  States  v.  Smith. 

U  W.  171. 

On  a  writ  of  error  the  whole  record  is  to  be  inspected ;  and  if  a  demnrrer  has  been  taken  to 
eyidence,  not  only  this,  bnt  the  snfflciency  of  the  declaration  mnst  be  examined. 

Generally,  the  declaration  must  aver  eveiy  substantive  fact  necessary  to  constitute  the  righl 
of  action. 

In  an  action  against  an  indorser,  on  a  note  payable  at  a  particular  bank,  the  bank  not  bdng 
the  holder,  an  averment  of  a  demand  at  that  bank  is  indispensable. 

Bnt  if  the  bank  is  the  holder,  an  allegation  that  the  note  was  presented  to  the  maker  and 
payment  refused,  under  which  competent  evidence  of  a  demand  was  introduced  at  the  trial 
without  objection,  is  so  far  sufficient  that  the  judgment  will  not  he  reversed. 

On  a  demurrer  to  evidence  every  thing  which  the  jury  could  reasonabpjr  infer  from  tha 
evidence,  is  to  be  considered  as  admitted. 

a 

Error  to  the  circuit  court  for  the  District  of  Columbia. 

Lear  J  for  the  plaintiffiu 

Taylor  J  for  the  defendants. 

•  Thompson,  J.,  delivered  the  judgment  of  the  court.        [  *  172  ] 
This  case  comes  before  the  court  on  a  writ  of  error  to 
the  circuit  court  for  the  District  of  Columbia,  and  the'question? 
presented  for  consideration  grow  out  of  a  demurrer  to  the  evidence, 
and  out  of  exceptions  taken  to  the  declaration. 

The  action  is  by  the  plaintiffs,  as  indorsees,  *  against  the  [  *  173  1 
defendant,  as  indorser  of  a  promissory  note  drawn  by  Wil- 
liam Young.  The  note  is  made  payable  at  the  office  of  discount 
and  deposit  of  the  Bank  of  the  United  States,  in  the  city  of  Wash- 
ington. And  the  questions  which  have  been  raised  and  argued, 
relate,  in  the  first  place,  to  the  sufficiency  of  the  averment  in  the 
declaration  of  a  demand  of  payment  of  the  drawer  of  the  note ;  and, 
secondly,  to  the  sufficiency  of  the  evidence  to  sustain  the  plaintiffs' 
right  of  recovery.  It  is  alleged,  however,  on  the  part  of  the  plaintiffs, 
that  this  court  cannot  look  beyond  the  demurrer,  to  the  evidence, 
and  inquire  into  defects  in  the  declaration.  This  position  cannot  be 
sustained.  The  doctrine  of  the  King's  Bench,  in  England,  in  the 
case  of  Cort  v.  Birkbeck,  Dougl.  318,  that,  upon  a  demurrer  to 
evidence,  the  party  cannot  take  advantage  of  any  objections  to  the 
pleadings,  does  not  apply.  By  a  demurrer  to  the  evidence,  the  court 
in  which  the  cause  is  tried  is  substituted  in.  the  place  of  the  jury. 
And  the  only  question  is,  whether  the  evidence  is  sufficient  to  main- 
tain the  issue.     And  the  judgment  of  the  court  upon  such  evidenc^i 
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wiU  stand  in  the  place  of  the  verdict  of  the  jury.     And,  after  that, 
the  defendant  may  take  advantage  of  defects  in  the  declaration,  by 
motion  in  arrest  of  judgment,  or  by  writ  of  error.     But,  the  present 
case  being  brought  here  on  writ  of  error,  the  whole  record  is  under 
the  consideration  of  the  court ;  and  the  defendant,  having  the  judg- 
ment of  the  court  below  in  his  favor,  may  avail  himself  of 
[  *  174  ]  all  defects  in  the  declaration,  *  that  are  not  deemed  to  be 
cured  by  the  verdict. 
The  objection  to  the  declaration  is,  that  it  does  not  contain  an 
averment  that  a  demand  of  payment  of  the  maker  of  the  note  was 
made  at  the  place  where  it  was  made  payable. 

It  is  a  general  rule  in  pleading  that  where  any  fact  is  necessary 
to  be  proved  on  the  trisJ,  in  order  to  sustain  the  plaintiflfs'  right  of 
recovery,  the  declaration  must  contain  an  averment  substantially  of 
such  fact,  in  order  to  let  in  the  proof.  But  the  declaration  need  not 
contain  any  averment  which  it  is  not  necessary  to  prove.  For  the 
purpose,  therefore,  of  determining  whether  the  declaration  in  this 
case  is  substantially  defective,  /or  want  of  an  express  averment 
that  demand  of  payment  of  the  maker  was  made  at  the  office  of 
discount  and  deposit  of  the  Bank  of  the  United  States,  in  the 
city  of  Washington,  it  is  proper  to  inquire  whether  proof  of 
that  fact  was  indispensably  necessary  to  entitle  the  plaintiiR  to 
recover. 

Whether,  where  the  suit  is  against  the  maker  of  a  promissory 
note,  or  the  acceptor  of  a  bill  of  exchange,  payable  at  a  particidar 
place,  it  is  necessary  to  aver  a  demand  of  payment  at  such  place, 
and,  upon  the  trial,  to  prove  such  demand,  is  a  question  upon  which 
conflicting  opinions  have  been  entertained  in  the  courts  in  Westmin- 
ster Hall.  But  that  question  may,  perhaps,  be  considered  at  rest  in 
England,  by  the  decision  in  the  late  case  of  Rowe  v.  Young,  2  Brod. 
and  Bingh,  165,  in  the  house  of  lords.  It  was  there  held, 
[  *  175  ]  *  that  if  a  bill  of  exchange  be  accepted  payable  at  a  par- 
ticular place,  the  declaration  in  an  action  on  such  bill 
against  the  acceptor,  must  aver  presentment  at  that  place,  and  the 
averment  must  be  proved.  A  contrary  opinion  has  been  entertained 
by  courts  in  this  country,  that  a  demand  on  the  maker  of  a  note,  or 
the  acceptor  of  a  bill  payable  at  a  specific  place,  need  not  be  averred 
in  the  declaration,  or  proved  on  the  triaL  That  it  is  not  a  condition 
precedent  to  the  plaintiffs'  right  of  recovery.  As  matter  of  practice, 
application  will  generally  be  made  at  the  place  appointed,  if  it  ia 
believed  that  funds  have  been  there  placed  to  meet  the  note  or  bilL 
But,  if  the  maker  or  acceptor  has  sustained  any  loss  by  the  omission 
of  the  holder  to  make  such  application  for  payment  at  the  place 
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appointed,  it  is  matter  of  defence  to  be  set  np  by  plea  and  proof. 
4  Johns.  183 ;  17  Johns.  248. 

This  question,  however,  does  not  necessarily  arise  in  the  case  now 
before  the  court,  and  we  do  not  mean  to  be  understood  as  expressing 
any  decided  opinion  upon  it,  although  we  are  strongly  inclined  to 
think,  that,  as  against  the  maker  or  acceptor  of  such  a  note  or  bill, 
no  averment,  or  proof  of  demand  of  payment  at  tiie  place  designated, 
would  be  necessary. 

But,  when  recourse  ia  had  to  the  indorser  of  a  promissory  note, 
as  in  the  present  case,  very  different  considerations  arise.  He  is  not 
the  original  and  real  debtor,  but  only  surety.  His  undertaking  is  not 
general,  like  that  of  the  maker,  but  conditional,  that  if,  upon 
due  diligence  having  *  been  used  against  the  maker,  pay-  [  *  176  j 
ment  is  not  received,  then  the  indorser  becomes  liable  to 
pay.  This  due  diligence  is  a  condition  precedent,  and  an  indispen- 
sable part  of  the  plaintiffs'  title,  and  right  of  recovery,  against  the 
indorser.  And  when,  in  the  body  of  the  note,  a  place  of  payment  is 
designated,  the  indorser  has  a  right  to  presume  that  the  maker  has 
provided  funds  at  such  place  to  pay  the  note,  and  has  a  right  to 
require  of  the  holder  to  apply  for  payment  at  such  place.  And 
whenever  a  note  is  made  payable  at  a  bank,  and  the  bank  itself  is 
not  the  holder,  an  averment,  and  proof  of  the  demand  at  the  place 
appointed  in  the  note,  are  indispensable.  In  the  present  case,  the 
bank  at  which  the  note  is  made  payable  is  the  holder,  and  the  ques- 
tion arises,  whether,  in  such  case,  an  averment  and  proof  of  a  formal 
demand  are  necessary.  If  no  such  proof  could  be  required,  the 
averment  would  be  immaterial,  and  the  want  of  it  could  not  be 
taken  advantage  of  upon  a  writ  of  error. 

In  the  case  of  Saunderson  and  others  v.  Judge,  2  H.  6L  Rep.  509,  the 
plaintiffs,  at  whose  house  the  note  was  made  payable,  being  them- 
selves the  holders  of  the  note,  it  was  held  to  be  a  sufficient  demand 
for  them  to  turn  to  their  books,  and  see  the  maker's  account  with 
them,  and  it  was  deemed  a  sufficient  refusal  to  find  that  the  maker 
had  no  effects  in  their  hands.  So,  in  the  case  of  the  Berkshire  Bank 
v.  Jones,  6  Mass.  B.  524,  decided  in  the  Supreme  Judicial 
Court  of  Massachusetts,  Chief  Justice  Parsons,  •in  deliv-  [  *  177  J 
ering  the"^  opinion  of  the  court,  said,  that  ^  the  plaintiffs 
being  the  holders  of  the  note,  we  must  presume  it  was  in  their  bank, 
and  there  it  was  made  payable.  They  were  not  bound  to  look  up 
the  maker,  or  to  demand  payment  of  him  at  any  other  place.  The 
defendant,  by  his  indorsement,  guaranteed  that,  on  the  day  of  pay- 
ment, the  maker  would  be  at  the  bank  and  pay  the  note,  and  if  he 
did  not  pay  it  there,  he  agreed  he  would  be  answerable  for  it  without 
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previous  notice  of  the  default  of  the  maker."  The  rule  here  laid 
down  has  received  the  sanction  of  that  court  in  subsequent  cases, 
(12  Mass.  R.  404 ;  14  Mass.  R.  556,)  and  is  founded  in  good  sense 
and  practical  convenience,  without  in  any  manner  prejudicing  the 
rights  of  the  maker,  or  the  indorser  of  the  note.  The  indorser,  know- 
ing that  the  maker  has  bound  himself  to  pay  the  note  at  a  place  ap- 
pointed, has  a  right  to  expect  that  he  will  provide  funds  at  that  place 
to  take  up  the  note ;  and  he  will  be  more  likely  to  be  exonerated 
from  his  liability,  by  having  the  demand  made  there,  than  upon  the 
maker  personally.  But,  if  the  bank  where  the  note  is  made  payable 
is  the  holder,  and  the  maker  neglects  to  appear  there  when  the  note 
falls  due,  a  formal  demand  is  impracticable  by  the  default  of  the 
maker.  All  that  can  in  fitness  be  done,  or  ought  to  be  required,  is, 
that  the  books  of  the  bank  should  be  examined,  to  ascertain  whether 
the  maker  had  any  funds  in  their  hands;  and,  if  not,  there  was 

a  default,  which  gave  to  the  holder-  a  right  to  look 
[  *  178  ]  •  to  the  indorser  for  payment     And  even  this  examination 

of  the  books  was  not  required  in  the  cases  cited  from  the 
Massachusetts  Reports.  The  maker  was  deemed  in  default  by  not 
appearing  at  the  bank  to  take  up  his  note  when  it  fell  due.  We 
should  incline,  however,  to  think,  that  the  books  of  the  bank  ought 
to  be  examined,  to  ascertain  whether  the  maker  had  any  balance 
standing  to  his  credit ;  for,  if  he  had,  the  bank  would  have  a  right  to 
apply  it  to  the  payment  of  the  note ;  and  no  default  would  be  in« 
Curred  by  the  maker,  which  would  give  a  right  of  action  against  the 
indorser. 

The  declaration  in  this  case  does  contain  an  averment  that  the 
note  was  presented  to  the  maker,  that  he  refused  to  pay  it,  and  that 
notice  of  the  non-payment  was  given  to  the  indorser.  Whether  this 
averment  is  broad  enough  to  admit  all  the  proof  necessary  to  sustain 
the  action  against  the  indorser,  is  the  question  which  arbes  upon  the 
declaration.  If,  by  reason  that  the  bank  where  the  note  was  made 
payable  was  the  holder,  no  personal  presentment  or  demand  of  the 
maker  could  be  required,  the  averment,  so  far  as  it  asserts  such  pre- 
sentment, is  surplusage,  and  no  proof  was  necessary  to  support  it. 
What,  then,  in  such  case,  is  a  presentment  of  the  note  ?  It  would  be 
an  idle  ceremony  to  require  the  bank  to  take  the  note  from  its  files, 
and  lay  it  upon  the  counter,  or  make  any  other  public  exhibition  of 
it.     All  that  could  be  required  is,  that  the  note  be  there,  ready  to  be 

delivered  up  if  payment  should  be  offered.  When  the  note 
[  •  179  ]  •  is  held  by  a  third  person,  it  is  practicable,  and  there  is  a 

fitness  in  requiring  the  holder  to  inquire  at  the  bank  for  the 
maker,  and  whether  he  has  provided  any  funds  there  to  pay  the  note. 
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Bat  when  the  bank  itself  is  the  holder,  it  would  be  impracticable  for 
it  to  make  such  inquiry  in  any  other  manner  than  by  ascertaining 
that  the  note  was  there,  and  examining  the  books  to  see  if  the  maker 
bad  any  funds  in  the  bank.  K  the  note  was  there,  it  was  a  present- 
ment, and  if  the  maker  had  no  funds  in  the  bank,  it  was  a  refusal  of 
payment,  according  to  the  legal  acceptation  of  these  terms  under 
Buch  circumstances. 

The  evidence  upon  the  trial  was  introduced  under  this  averment 
without  objection,  and  if  that  is  sufficient  to  entitle  the  plaintiff  to 
recover,  the  court  ought  not  readily  to  yield  to  technical  objections, 
where  the  defendant  has  had  the  full  benefit  of  whatever  defence  he 
had  to  make.  Under  this  state  of  the  case,  we  think  the  exception 
taken  to  the  declaration  cannot  prevail.  And  the  next  inquiry  is, 
whether  the  evidence  to  which  the  defendant  demurred  was  sufficient 
to  sustain  the  action. 

By  this  demurrer  the  defendant  has  taken  the  questions  of  fact 
from  the  jury,  where  they  properly  belonged,  and  has  substituted  the 
court  in  the  place  of  the  jury,  and  every  thing  which  the  jury  could 
reasonably  infer  from  the  evidence  demurred  to,  is  to  be  considered 
as  admitted.  The  language  of  adjudged  cases  on  this  subject  is  very 
strong,  to  show  that  the  court  will  be  extremely  liberal  in 
their  inferences,  where  the  *  party,  by  demurring,  will  take  [  *  180  ] 
the  question  from  the  proper  tribunaL  It  is  a  course  of 
practice,  generally  speaking,  that  is  not  calculated  to  promote  the 
ends  of  justice.  If  the  objection  to  the  sufficiency  of  the  evidence  is 
made  by  way  of  motion  for  a  nonsuit,  it  might  be  removed  by  testi- 
mony within  the  immediate  command  of  the  plaintiffi  The  deficiency 
very  often  arises  from  mere  inadvertence,  and  omission  to  make 
inquiries,  which  the  witnesses  examined  could  probably  answer. 

In  order  to  determine  whether  the  evidence  was  sufficient  to  sup- 
port the  action,  it  is  proper  to  state  what  proof  was  necessary. 

The  plaintiffs,  to  entitie'them  to  recover,  were  bound  to  show  that 
they  were  the  indorsees  and  holders  of  the  note ;  that  the  note  was 
at  the  bank,  where  it  was  made  payable  at  the  time  it  fell  due ;  that 
the  maker  had  no  funds  there  to  pay  the  note ;  and  that  due  notice 
of  the  default  of  the  maker  was  given  to  the  defendant. 

The  indorsement  of  the  note  to  the  plaintifis,  and  that  it  was  dis- 
counted in  the  office  of  discount  and  deposit  of  the  Bank  of  the 
United  States,  at  Washington,  where  it  was  made  payable,  was 
fully  proved.  And  the  jury  would  have  had  a  right  to  presume  that 
the  note  was  then  at  the  bank,  where  it  was  discounted ;  and  the 
bank  being  the  holder  and  owner  of  the  note,  the  presumption,  at 
ieeist  primd  faciej  is,  that  it  remained  in  the  bank,  to  be  delivered  up 
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when  paid.  This  establishes  the  first  two  points ;  and,  to 
[  *  181  ]  show  that  the  maker  had  no  funds  in  the  bank,  *the  book- 

keeper  was  examined  as  a  witness,  who  swore  that,  on  the 
19th  day  of  July,  1817,  when  the  note  fell  due,  there  was  no  balance 
to  the  credit  of  the  drawer,  or  either  of  the  indorsers,  on  the  books  of 
the  bank.  And  the  remaining  question  is,  whether  due  notice  of  the 
default  of  the  maker  was  given  to  the  defendant  The  only  objection 
to  the  sufficiency  of  the  evidence  on  this  point  is,  that  the  notice  of 
non-payment  was  left  at  the  post-office  in  the  city  of  Washington, 
addressed  to  the  defendant  at  Alexandria,  without  any  evidence  that 
that  was  his  place  of  residence.  The  testimony  on  this  point  is  that 
of  Michael  Nourse,  a  notary  public,  who  swore  that,  on  the  day  the 
note  fell  due,  he  presented  it  at  the  store  of  the  defendant,  and  de- 
manded payment  of  his  clerk,  who  replied  that  Mr.  Young  was  not 
within,  and  he  would  not  pay  it.  And  that,  on  the  same  day,  he  put 
in  the  post-office  notice  of  non-payment,  addressed  to  the  defendant, 
at  Alexandria.  If  the  defendant's  place  of  residence  was  Alexandria, 
it  is  not  denied  but  that  due  and  regular  notice  was  given  hinL  The 
notary  was  a  sworn  officer,  officially  employed  to  demand  payment 
of  this  note,  and  it  is  no  more  than  reasonable  to  presume  that  he 
was  instructed  to  take  all  necessary  steps  to  charge  the  indorsers. 
This  must  have  been  the  object  in  view  in  demanding  payment  of 
the  maker.  And  it  is  fair,  also,  to  presume  that  he  made  inquiry  for 
the  residence  of  the  defendant  before  he  addressed  a  letter  to  him ; 

for  it  is  absurd  to  suppose  he  would  direct  to  him  at  that 
[  *  182  ]  *  place,  without  some  knowledge  or  information  that  he 

lived  there,  this  being  the  usual  and  ordinary  course  of  such 
transactions,  and  with  which  the  notary  was,  no  doubt,  acquainted. 
The  jury  would  undoubtedly  have  been  warranted  to  infer  from  this 
evidence  that  the  defendant's  residence  was  in  Alexandria.  K  that 
was  not  the  fact,  this  case  is  a  striking  example  of  the  abuse  which 
may  grow  out  of  demurrers  to  evidence.  For,  a  single  question  to 
the  witness  would  have  put  at  rest  that  point,  one  way  or  the  other, 
if  the  least  intimation  had  been  given  of  the  objection.  It  was  mani- 
festly taken  for  granted,  by  all  parties,  that  the  defendant  lived  at 
Alexandria.  And  if  a  party  will  upon  the  trial  remain  silent,  and 
not  suggest  an  inquiry,  which  was  obviously  a  mere  omission  on  the 
part  of  the  plaintiff,  a  jury  would  be  authorized  to  draw  all  inferences 
from  the  testimony  given  that  would  not  be  against  reason  and 
probability ;  and  the  court,  upon  a  demurrer  to  the  evidence,  will 
draw  the  same  conclusions  that  the  jury  might  have  drawn. 

We  are,  accordingly,  of  opinion  that  the  evidence  was  sufficient  to 
entitle  the  plaintiffs  to  recover.     That  the  judgment  of  the  court 
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below  must  be  reversed,  and  the  cause  sent  back,  with  dhrections  to 
enter  judgment  for  the  plaintiffs,  upon  the  demurrer  to  evidence,  for 
the  axnocint  of  the  note,  and  interest. 

11  W.  820;  13  P.  laB;  19  H.  398;  20  H.  427. 


Thb  Unitbd  Statbs  v*  Vanzandt, 

11  W.  184. 

Laches  is  not  impntable  to  the  United  States  by  a  surety  on  an  official  bond. 
The  provisions  of  law  requiring  periodical  settlements  by  officerSi  are  directory  merely,  and 
form  no  part  of  the  contract  with  the  surety. 

This  cause  was  argued  by  the  Attorney- GeneraZ  and  Swannj  for 
the  plaintiffs,  who  cited  the  United  States  v.  Kirkpatrick,  9  W,  720, 
and  by  Jones  and  Key,  tot  the  defendant 

Washington,  J.,  delivered  the  opinion  of  the  court. 

This  was  an  action  of  debt,  brought  in  the  circuit  court  for  the 
District  of  Columbia,  upon  a  paymaster's  official  bond,  against  the 
defendant  in  error,  one  of  the  sureties  in  that  bond.  The  condition 
of  the  bond,  as  set  out  upon  oyer,  is  in  the  following,  words, 
namely :  '^  That,  whereas  the  above  bounden  John  Hall  is 
appointed  paymaster  'of  the  rifle  regiment  in  the  ?rmy  of  [  *  18o  j 
the  United  States ;  now,  if  the  said  J.  H.  shall  well  and 
truly  execute,  and  faithfully  discharge,  according  to  law  and  to 
instructions  received  by  him  from  proper  authority,  his  duties  as 
paymaster  aforesaid,  and  he,  his  heirs,  &c.,  shall  regularly  account, 
when  thereunto  required,  for  all  moneys  received  by  him  from  time 
to  time,  as  paymaster  aforesaid,  ^th  such  person  or  persons  as  shaU 
be  duly  authorized  and  qualified,  on  the  part  of  the  United  States, 
for  that  purpose ;  andj  moreover,  pay  into  their  treasury  such  balance 
as,  on  final  settlement  of  the  said  J.  Hall's  accounts,  shall  be  found 
justly  due  from  him  to  the  United  States,  then,"  &c. 

To  the  declaration  filed  in  this  action,  the  defendant  pleads  that 
the  said  John  Hall  did  well  and  truly  observe  and  discharge,  accord- 
ing to  law  and  to  instructions  received  by  him  from  proper  authority, 
his  duties  as  paymaster  in  the  rifle  regiment  of  the  army  of  the 
United  States,  and  did  pay  into  the  treasury  such  balance  as,  on  set- 
tlement, was  found  due,  and  hath  observed,  kept,  and  fulfilled,  every 
matter  and  thing  in  the  condition  of  the  said  bond,  which,  according 
to  the  said  condition,  ought  to  have  been  observed  and  kept. 

The  breach  set  out  in  the  replication  is,  that  the  said  J.  H.  did  not 
pay  to  the  United  States  the  sum  of  ,  which  was  due 
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and  in  arrear  on  a  certain  day,  and  which  he  ought  then  to  have 

paid,  according  to  the  condition  of  his  bond. 
[  *  186  ]  *  Upon  the  trial  of  the  issue  formed  on  the  matter  stated 
in  the  replication,  a  bill  of  exceptions  was  taken  to  the 
opinion  of  the  court,  by  the  United  States ;  which  states  that,  to 
support  the  issue  on  the  part  of  the  United  States,  they  gave  in  evi- 
dence a  certified  copy  of  the  bond  aforesaid,  together  with  the 
account  of  the  United  States  against  the  said  J.  H.,  settled  at  the 
treasury  department,  and  duly  certified  according  to  law,  whereby  it 
appeared  that  a  balance  of  ^29,266.06  was  due  to  the  United 
States  by  the  said  J.  H.,  as  paymaster  of  the  rifle  regiment  of  the 
army  of  the  United  States.  Whereupon  the  defendant  prayed  the 
court  to  instruct  the  jury,  that  if,  from  the  evidence  aforesaid,  they 
should  believe  that  John  Hall,  named  in  the  condition  of  the  bond, 
had  neglected  and  failed  to  make  any  report  to  the  paymaster-gen- 
eral once  in  two  months,  showing  the  disposition  of  the  funds  pre- 
viously transmitted,  with  estimates  for  the  next  payment  of  the  said 
regiment,  and  had  also  neglected  and  failed,  either  to  transmit  such 
estimates  or  to  render  his  vouchers  to  the  paymaster-general  for  set- 
tlement of  his  accounts,  more  than  six  months  after  receiving  funds, 
and  was  not  recalled  for  such  default  and  neglect,  but  additional 
funds  were  placed  in  his  hands,  notwithstanding  his  known  defaults 
and  neglects  in  the  instances  aforesaid,  then  the  defendant  is  not 
chargeable  for  any  failure  of  the  said  J.  H.  to  account  for  such  addi- 
tional funds  so  placed  in  his  hands,  after  his  said  defaults 
[  *  187  ]  and  neglects  in  respect  of  the  funds  •previously  received 
were  known  as  aforesaid.  The  court  gave  the  instruction 
as  prayed ;  and,  a  verdict  being  found  for  the  defendant,  a  writ  of 
error  was  sued  out  to  the  judgment  rendered  thereon. 

The  coimsel  for  the  plaintifis  in  error  have  rested  their  cause 
entirely  upon  the  decision  of  this  court  in  the  case  of  the  United 
States  V.  Kirkpatrick,  9  W.  720,  and  as  we  do  not  feel  disposed  to 
dissent  from  the  opinion  given  in  that  case,  it  becomes  materia^  in 
the  first  place,  to  inquire  whether  the  two  cases  are  the  same  in  prin- 
ciple or  not  If  they  are,  it  will  avoid  the  necessity  of  any  general 
reasoning  upon  the  point  decided  in  this  cause  by  the  court  below. 

The  case  referred  to  arose  upon  the  act  of  congress  for  the  collection 
of  the  direct  taxes  and  internal  duties.^  The  action  was  founded 
upon  the  collector's  bond  against  the  sureties  ;  and  one  of  the  ques- 
tions which  came  up  for  decision  was,  whether  the  failure  of  the 
comptroller  to  call  the  collector  to  account  at  the  periods  prescribed 
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by  law,  and  the  consequent  injury  to  the  sureties,  did  not  discharge 
them  from  their  responsibility,  upon  the  ground  of  laches  ?  By  the 
28th  section  of  the  above  act,  the  comptroller  of  the  treasury  is 
required,  in  case  any  collector  should  fail  to  collect,  or  to  render  his 
account,  or  to  pay  over  quarterly,  or  sooner  if  required,  the  moneys 
by  him  collected,  immediately  after  such  delinquency,  to  issue  a 
warrant  of  distress  agcdnst  the  delinquent  collector,  to  be 
*  levied  on  his  personal  estate ;  and,  in  case  that  should  [  *  188  ] 
prove  insufficient  to  satisfy  the  warrant,  then  upon  his  real 
estate.  The  decision  of  this  court  was :  1.  That  laches  is  not  im« 
putable  to  the  government ;  and,  2.  That  the  provisions  of  the  law, 
requiring  settlements  by  its  officers  to  be  made  at  short  periods,  are 
designed  for  the  security  and  protection  of  the  government,  and  to 
regulate  the  conduct  of  those  officers ;  that  they  are  merely  directory 
to  the  officers,  and  form  no  pait  of  the  contract  with  the  surety. 

The  correctness  of  these  principles  is  admitted  by  the  counsel  for 
the  defendant ;  but  they  insist  that  they  are  inapplicable  to  the  case 
of  a  surety  in  a  paymaster's  bond ;  because,  by  the  4th  section  of 
the  act  ^  '^  for  organizing  the  general  staff,  and  making  further  pro- 
vision for  the  army  of  the  United  States,"  if  the  paymaster  fail  to 
render  his  vouchers  to  the  paymaster-general  for  settlement  of  his 
accounts,  for  more  than  six  months  after  his  having  received  funds, 
the  injunction  of  the  act  is  imperative, "  that  he  shall  be  recalled,  and 
another  appointed  in  his  place." 

It  is  contended,  by  the  defendant's  counsel,  that  this  section  leaves 
no  discretion  in  the  proper  officer  of  the  government  to  continue  the 
paymaster  in  office  after  his  delinquency,  but  that  he  ceases  thereafter 
to  be  paymaster,  and  the  responsibility  of  his  sureties  is  terminated. 

It  must  be  conceded  that  the  injunction  on  the  proper  officer  of 
the  government  to  recaQ  the  delinquent  paymaster,  is  ex- 
pressed in  very  strong  *  language.  But  whether  the  omis-  [  *  189  ] 
sion  to  perform  the  act  amounts,  under  every  possible  cir- 
cumstance, to  a  breach  of  official  duty,  may  admit  of  some  doubt. 
May  it  not  be  excused,  in  a  case  where  the  paymaster  has  been  pre- 
vented from  rendering  his  vouchers  at  the  periods  mentioned  in  the 
act,  by  causes  acknowledged  by  the  government  to  have  been 
beyond  his  control  ?  And,  if  it  may,  it  would  seem  that  the  ground 
of  excuse  could  not  properly  be  made  a  subject  of  judicial  inquiry 
in  an  action  against  the  surety.  It  may  further  be  remarked  that, 
if  it  had  been  the  policy  and  intention  of  the  legislature  that  the 
act  of  delinquency  should  be  inexorably  followed  by  a  removal  from 
—       —  ■  ^— ^— — 
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office,  it  might  not  be  unreasonable  to  presume  that  such  a  conse* 
quence  would  have  been  distinctly  announced.  It  is  not,  however, 
the  intention  of  the  court  to  express  any  opinion  upon  this  point, 
because,  whatever  may  be  the  duty  of  the  proper  officer  of  the  gov- 
ernment in  this  respect,  it  must,  we  think,  be  admitted  that,  until  the 
paymaster  is  recalled,  he  continues  in  office.  The  act  authorizes, 
perhaps  requires  his  recall ;  but  it  does  not  displace  him.  The  officer 
whose  duty  it  may  be  to  recall  him,  acts  upon  his  own  responsibility 
to  the  government  by  declining  to  do  so ;  but,  until  he  acts  otherwise, 
the  paymaster  is  authorized,  notwithstanding  his  delinquency,  to 
receive  and  to  disburse  the  funds  which  may  be  placed  in  his  hands. 
The  attempt  to  distinguish  this  from  Kirkpatrick's  case, 
[  *  190  ]  is  made  upon  the  ground  that  that  *  was  purely  a  case  of 
laches ;  whereas,  in  this,  an  unauthorized  act  was  done  by 
the  government,  in  confiding  funds  to  the  disposal  of  a  public  de« 
faulter,  whom  the  government  was  bound  by  law  to  have  dismissed 
from  office.  But  will  it  be  contended  that  the  obligation  to  dismiss 
this  officer  was  more  imperative  than  that  imposed  upon  the  comp- 
troller, to  call  the  collector  of  direct  taxes  to  account  at  the  periods 
prescribed  by  law,  and,  in  cases  of  delinquency,  to  pursue  the  sum- 
mary remedy  which  the  same  law  provided  for  the  safety  of  the 
public,  and,  consequentially,  for  that  of  the  surety  ?  The  neglect, 
in  the  one  case  and  in  the  other,  imputes  laches  to  the  officer  whose 
duty  it  was  to  perform  the  acts  which  the  law  required ;  but,  in  a 
legal  point  of  view,  the  rights  of  the  government  cannot  be  affected 
by  these  laches.  The  provisions  in  both  laws  are  merely  directory 
to  the  officers,  and  intended  for  the  security  and  protection  of  gov- 
ernment, by  insuring  punctuality  and  responsibility ;  but  they  form 
no  part,  of  the  contract  vrith  the  surety.  If,  then,  the  paymaster 
continues  in  office,  notwithstanding  the  omission  of  the  proper  officer 
to  recall  him,  on  the  ground  of  his  defaults,  the  act  of  placing  funds 
in  his  hands,  to  be  disbursed  according  to  law,  is  not  one  of  which 
the  surety  can  complain ;  since  the  public  interest  requires  that  the 
troops  should  be  paid,  which  can  be  done  only  by  the  officer  ap- 
pointed for  that  purpose.  If  the  neglect  of  the  officers  of  govern- 
ment, from  which  the  surety  suffers,  does  not  discharge  him 
[  *  191  ]  from  his  responsibility  •  in  either  case,  it  is  not  perceived 
how  the  placing  funds  in  the  hands  of  the  paymaster,  who 
continues  in  office,  can  have  that  effect,  seeing  that  the  latter  circum- 
stance is  the  necessary  consequence  of  the  former.  If  the  law  dis- 
placed the  officer,  upon  the  ground  of  delinquency,  the  placing  funds 
in  his  hands,  after  his  removal  from  office,  could  not  possibly  be 
upon  the  responsibility  of  the  surety,  inasmuch  as  his  undertaking 
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was  for  the  faithful  discharge  of  the  duties  of  his  principal  as  pay- 
master, and)  consequently,  he  is  not  bound  for  his  acts  after  he  has 
ceased  to  hold, that  office.  The  whole  argument  of  the  counsel  for 
the  defendant  proceeded  upon  the  assumption  that  the  office  ter- 
minated, ipso  facto^  as  soon  as  the  delinquency  occurred ;  which, 
we  have  endeavored  to  show,  presents  an  incorrect  view  of  the 
subject. 

Whether,  admitting  that  the  surety  could  claim  to  be  discharged 
from  his  responsibility,  upon  the  ground  assumed  by  his  counseli 
such  a  defence  could  be  set  up  on  the  proceedings  in  this  cause,  is  a 
question  upon  which  the  court  avoids  expressiQg  an  opinion,  because 
it  is  rendered  unnecessary  by  that  which  has  been  pronounced,  and 
because  it  was  not  argued  at  the  bar. 

The  opinion  of  the  court  is,  that  there  is  error  in  the  judgment 
of  the  court  below,  and  that  the  same  ought  to  be  reversed. 

Judgment  reversed. 

12  W.  64,  505;  IP.818;  15  P.  187;  8H.88. 


Otis,  Plaintiff  in  Error,  v.  Walter,  Defendant  in  Error. 

n  w.  192. 

Under  the  Embai^o  Act  of  the  a5th  of  April,  1808,  (2  Stats,  at  Large,  499,)  the  oolleetor 
is  protected  in  the  hoaest  exercise  of  his  discretion  in  detaining  the  vessel  and  securing 
both  vessel  and  cargo,  until  an  actual  termination  of  the  yojage. 

Whether  the  yojage  has  terminated  is  a  question  of  fact,  and  if  the  voyage  be  colorablj, 
bat  not  really  terminated,  the  collector  may  detain  the  vessel,  if  he  has  honest  suspicions. 

Error  to  the  supreme  judicial  court  of  the  Stat^e  of  Massachusetts. 
This  is  the  same  cause  which  was  formerly  before  this  court,  2  W. 
18;  6  W.583. 

The  Attorney'  General  and  Blake^  for  the  plaintiff  in  error. 

Webster  and  Read^  for  the  defendant  in  error. 

Johnson,  J.,  delivered  the  opinion  of  the  court. 

This  cause  is  brought  up  by  writ  of  error  firom  the  supreme  jndi* 
cial  court  of  Massachusetts,  for  the  purpose  of  reviewing  a  judgment 
of  that  court,  given  in  favor  of  the  defendant  here,  upon 
an  action  of  trover  instituted  in  that  State,  *  to  recover  [  *  193  ] 
damages  for  the  alleged  conversion  of  sundry  articles  com- 
posing the  cargo  of  the  sloop  Ten  Sisters.     Otis,  in  the  capacity  of 

collector  of  the  district  of  Barnstable,  had  in  the  year  1808  seized 

47. 
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and  detained  the  vessel  and  cargo  under  the  provisions  of  the  Em- 
bargo Act  of  the  2dth  of  April  in  that  year. 

This  is  the  third  time  that  this  cause  has  been  brought  to  the 
notice  of  this  court.  In  the  two  former  instances  it  came  up  upon 
bills  of  exceptions,  and  in  both  the  decisions  of  that  court  were 
reversed,  and  a  venire  facias  de  novo  awarded.  In  the  present  in- 
stance, a  special  verdict  has  been  taken,  and  as  the  law  was  settled 
in  the  two  former  decisions,  that,  until  the  termination  of  the  voyage, 
the  collector  was  protected  in  the  honest  exercise  of  an  unlimited 
discretion  in  detaining  the  vessel,  and,  by  necessary  consequence,  in 
resorting  to  the  ordinary  and  necessary  means  of  securing  and  pre- 
serving both  vessel  and  cargo,  this  verdict  seems  to  be  drawn  up 
with  a  view  to  bring  up  the  single  question,  whether,  in  the  sense  of 
the  laws  of  congress,  and  of  the  decisions  of  this  court,  this  voyage 
was  not,  in  effect,  terminated  before  the  seizure. 

The  special  verdict  finds  that  the  vessel  cleared  out  "for  the  port 
of  Yarmouth."  It  is  true,  the  captain,  in  the  oath  attached  to  his 
manifest,  makes  use  of  the  mere  indefinite  expression  '^  bound  for 
Yarmouth."  But  when  we  come  to  examine  the  sense  in.  which  he 
made  this  oath,  by  referring  to  his  instructions,  which  are 
[  *  194  ]  also  •  ifound  by  the  verdict,  we  find  it  restricted  to  a  voyage 
to  Bass  River,  where  it  was  to  terminate  by  landing  his 
cargo  and  stowing  it  in  a  particular  warehouse.  This,  then,  was  the 
point  of  his  destination,  caU  it  port,  harbor,  place,  or  what  we  will. 
And  as  the  collector  uses  the  definite,  instead  of  the  indefinite  arti- 
cle, before  port,  in  the  clearance,  the  fair  inference  is  that  the  clear- 
ance was  for  Bass  River,  under  the  designation  of  <^  the  port  of 
Yarmouth." 

We  are  far,  however,  from  intending  to  intimate  that,  if  the  cap- 
tain's oath  as  to  his  destination  could  not  be  modified  and  explained 
by  reference  to  his  instructions,  it  might  be  permitted  to  enlarge  the 
meaning  of  the  word  port,  as  used  in  the  clearance,  so  as  to  embrace 
the  township  of  Yarmouth.  In  those  times,  when  it  behooved  every 
public  officer  to  be  on  the  alert  against  the  multiplied  evasions  of 
the  system  of  that  day,  it  is  not  to  be  supposed  that  the  definite 
language  of  the  clearance  was  adopted  without  an  object.  The 
tsaptain  appears  to  have  acted  as  if  he  had  received  a  clearance  on  a 
general  voyage  to  Yarmouth,  whereas,  it  is  obvious  that  the  collector 
of  Ipswich  acted  under  a  sense  of  the  impropriety  of  giving  a  clear- 
ance that  would  leave  the  terminus  of  the  voyage  so  void  of  pre- 
cision. We  consider  the  definite  article  as  having  been  used  for  a 
definite  purpose,  and  to  preclude  the  general  privilege  of  sailing  to 
any  point  in  the  .town  or  tovniship  of  Yarmouth,  at  which  a  landing 
might  have  been  effected. 


■»*••» 
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It  is  obvious,  indeed,  from  the  whole  tenor  of  *  the  verdict,  [  *  195  ] 
that  the  mouth  of  Bass  River  is  understood  more  emphati- 
cally to  be  the  port  of  Yarmouth  than  any  other  place  in  the  town- 
ship of  Yarmouth.  In  one  place,  it  finds  "  that  the  harbor  or  port 
of  Barnstable  is  about  three  miles  from  the  harbor  of  Yarmouth ; " 
in  another  that  a  long  point  of  land  intervenes  between  "  Yarmouth 
harbor  or  Bass  River  harbor,  and  Hyanis  or  Barnstable  harbor ; "  in 
both  instances  drawing  an  express  discrimination  between  Yarmouth 
harbor,  to  which  the  vessel  was  bound,  (taking  the  term  to  be  the 
synonyme  of  port,)  and  Hyanis,  or  Barnstable  harbor,  in  which  she 
was  seized. 

Every  thing  proves  that  Bass  River  harbor  was  the  original  desti- 
nation of  the  vessel  In  this  sense  it  cannot  be  denied  that  Bass 
River  harbor  was  the  port  to  which,  in  the  language  of  the  law,  she 
was  *'  ostensibly  bound."  No  one  contends  that  when  at  her  an- 
chorage in  Hyanis  Bay,  where  she  was  seized,  she  could  be  consid- 
ered as  arrived  at  Bass  River  harbor.  It  was  ten  miles  firom  this 
harbor — a  peninsula  intervening — and,  as  the  verdict  finds,  the  ves* 
sel  had  gone  to  Hyanis  Bay,  after  being  compelled,  by  head  winds, 
to  pass  Bass  River. 

But,  it  is  contended  that  as  her  clearance  was  not  specified  to  Bass 
River  harbor,  but  to  the  port  of  Yarmouth,  an  arrival  at  Gage's 
wharf  would  as  well  have  satisfied  the  exigencies  of  her  case ;  that, 
in  fact,  she  had  arrived  there  when  anchored  where  she  was  seized, 
and  that,  having  then  a  right  to  demand  her  permit  to  land, 
and  *  having  demanded  it,  the  circumstances  make  out  a  [  *  196  ] 
termination  of  the  voyage  as  eflfectually  as  if  she  had  put 
in  to  Bass  River. 

We  have  already  stated,  we  think,  Bufl|cient  reasons  for  not  ad- 
mitting that  the  clearance  could  be  satisfied  by  a  destination  to 
Gkige's  wharf.  Yet,  it  cannot  be  denied  that  there  is  one  part  of 
the  special  verdict  that  does  throw  some  obscurity  over  this  part  of 
the  case.  It  is  that  in  which  the  jury  find  in  these  words :  ''  That, 
in  the  practice  of  the  custom-house  for  Barnstable,  and  of  the  own- 
ers and  masters  of  vessels  belonging  to  Barnstable  district,  Yarmouth 
and  Barnstable  are  considered  one  and  the  same  port;  and  that 
Gage's  wharf,  at  the  head  of  Lewis's  Bay,  is  a  place  in  Yarmouth, 
at  which  vessels  bound  to  that  port  frequently  unload,  and  that  no 
difference  is  made  in  the  custom-house  between  Yarmouth  and 
Barnstable,  or  Hyanis,  as  to  the  entry  of  vesseb  that  have  arrived  at 
either  place." 

I^  in  this  passage  of  the  verdict,  the  jury  meant  to  find,  that  a 
vessel  arriving  in  Hyanis  Roads,  an  open  roadstead,  not  locked  in 
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by  any  headlands  that  could  make  a  port  of  it,  had,  in  fact,  arrived 
at  Qage's  wharf,  or  Bass  River,  they  should  have  been  explicit ;  and, 
absurd  and  repugnant  to  the  geography  of  the  country,  and  the 
common  sense  of  mankind,  as  the  fact  would  have  been,  we  must 
have  submitted  to  it,  or  refused  to  act  upon  it.  As  it  is,  we  can 
only  draw  such  inferences  as  the  finding  will  sanction.     And  we  are 

free  to  confess  that  we  cannot  understand  what  is  meant 
[  *  197  ]  by  a  practice  of  the  custom-house  *  and  shipmasters  of 

Barnstable,  which  confounds  the  open  roadstead  of  Hyanis 
with  the  harbor  of  Bass  River,  or  even  the  landing-place  at  Grage's 
wharf,  the  one  ten,  the  other  three  miles  off.  We  can  very  readily 
conceive  why  the  landing-place  at  Gkige's  wharf  should  be  indiffer- 
ently called  Falmouth  or  Barnstable,  since  it  is  in  the  town  by  'the  one 
name,  and  the  landing-place  for  the  port  or  bay  of  the  other  name, 
the  line  crossing  the  bay  but  a  few  feet  firom  the  wharf.  To  arrive^ 
therefore,  at  Barnstable  harbor,  or  Lewis's  Bay  or  Hyanis  Roads, 
which  seem  to  be  somehow  confounded  in  this  verdict,  and  to  arrive 
at  the  township  of  Yarmouth,  at  Gage's  wharf,  may  be  considered 
as  one  and  the  same  thing.  And  yet  the  inference  from  that  fact 
may  be  directly  the  reverse  of  that  insisted  on  for  the  defendant  in 
error.  For  the  finding  is  dear  and  positive,  which  distinguishes  be- 
tween Barnstable  harbor  and  Yarmouth  harbor ;  and  if,  then,  Barn- 
stable harbor  be  identified  with  the  landing-place  as  Grage's  whaxf^ 
the  conclusion  is  unavoidable  that  the  port  of  Yarmouth  cannot 
mean  the  landing-place  at  Gage's  wharf.  Indeed,  it  is  impossible  to 
arrive  at  the  conclusion  that  the  destination  of  this  vessel  was  indif- 
ferently to  Gage's  wharf  or  Bass  River,  without  permitting  a  mere 
inference,  and  that  too  from  equivocal  terms,  to  conflict  with  a  posi- 
tive finding  of  the  jury,  couched  in  the  most  explicit  terms.  And 
even  when  advanced  that  far,  it  would  still  remain  for  the  defendant 

here  to  maintain  that  a  vessel  at  anchor  in  Hyanis  Road 
[  •  198  ]  had  completed  her  *  voyage  to  Gage's  wharf:  a  proposition 

as  wide  of  the  fact  with  reference  to  the  topography  of  the 
country  as  it  is  of  the  intendment  of  law  or  the  finding  of  the  jury. 
For  the  words  of  the  special  verdict  are :  "  That  the  vessel  when 
seized  lay  at  anchor  in  the  harbor  or  port  of  Barnstable,  above  half 
a  mile  from  the  shore  or  beach,  and  about  three  miles  from  the  har- 
bor of  Yarmouth."  That  the  jury  did  not  intend  to  confound 
Grage's  wharf  with  the  harbor  of  Yarmouth,  is  distinctly  shown  by 
the  words  that  follow  the  above,  declaring  Gage's  wharf  to  be  six 
miles  and  a  half  firom  where  the  vessel  was  seized.  Whether  the 
jury  were  right  or  wrong  in  fixing  these  distances,  the  inference 
we  deduce  firom  it  is  still  the  same,  to  wit,  that  the  harbor  of  Yar- 
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mouth  and  Grage's  wharf  could  not  be  one,  no  more  than  the  port 
of  Barnstable  and  the  harbor  of  Yarmouth.  The  vessel  lay  in  the 
former,  three  miles  distant  from  the  latter,  and  six  and  a  half  from 
Gage's  wharf. 

Upon  the  whole,  we  can  discover  nothing  in  this  case  to  induce  us 
to  alter  the  opinion  entertained  in  the  two  former,  that  the  vessel 
had  not  reached  the  terminus  of  her  voyage,  that  she  was  in  itinerey 
and  therefore  liable  to  seizure.  On  the  subject  of  the  argument 
deduced  from  the  demand  of  the  permit  to  laiid,  we  think  this  also 
was  fully  answered  and  disposed  of  in  the  former  decisions  of  this 
court  in  the  same  suit.  We  are  therefore  of  opinion  that  the  act  on 
which  the  collector  relies,  justified  the  seizure;  that  there  is 
error  in  the  judgment  of  ^e  court  of  Massachusetts ;  *  that  [  *  199  ] 
it  must  be  reversed,  and  a  judgment  entered  for  the  plain- 
tiff here,  the  defendant  in  the  original  suit 

Judgment  accordingly. 


Hinds's  Lessbb  v.  Longworth. 

U  W.  199. 

A  certificate  of  acknowledgment  of  a  deed  must  show,  with  reasonable  certainty,  that  the 
Q^y  did  appear  before  the  officer  and  acknowledge  the  deed. 

A  party  shoold  be  confined,  by  a  court  of  errors,  to  the  specific  objection  to  eyidence  taken 
at  the  trial. 

Upon  a  question  whether  a  deed  was  frandnlent  as  against  creditors,  judgments  recoTered 
against  the  grantor  are  admissible  to  show  his  indebtedness,  though  the  grantee  was  not 
a  party  to  them ;  and  if  those  records  contain  copies  of  tiie  accounts  constituting  the 
causes  of  action  for  which  the  judgments  were  recovered,  they  may  be  examined  by  this 
court  to  see  the  dates  when  the  debts  were  contracted,  no  specific  objection  to  them  having 
been  taken  at  the  trial 

A  deed  from  a  parent  to  a  child,  for  love  and  a£fection,  is  not  always  absolutely  void  as 
against  creditors. 

The  mere  fiict  of  indebtedness  to  a  small  amount,  the  grantor  being  in  prosperous  circum- 
stances, and  the  gift  a  reasonable  provision  for  the  child,  will  not  render  the  deed 
fraudulent 

Where  a  deed,  purported  to  be  for  the  consideration  of  love  and  affection,  though  it  may 
not  be  competent  to  prove  that  its  consideration  was  valuable,  yet  evidence  to  repel  the 
allegation  of  fraud,  by  showing  that  the  father  was  in  debt  to  die  son,  is  admissible. 

Error  to  the  circuit  court  of  the  United  States  for  Ohio.    The 
3806  is  stated  in  the  opinion  of  the  court 

8coU^  for  the  plaintiff. 

Webster  and  Hammond^  for  the  defendant. 

Thompson,  J.,  delivered  the  opinion  of  the  court. 
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The  premises  in  question  in  this  cause  are  described  as  in  lot  No. 
107,  in  the  town  of  Cincinnati ;  and  it  is  admitted  on  the  record  that, 
on  the  28th  day  of  March,  1799,  Thomas  Doyle,  sen.,  was 
[  •  206  ]  seised  and  in  possession  of  this  lot  Both  *  parties  derive 
title  under  him.  The  lessor  of  the  plaintiff  claims  under 
a  deed  of  the  date  above  mentioned,  from  Thomas  Doyle,  sen.,  to  his 
son  Thomas.  And  the  defendant  sets  up  a  title  under  a  judgment 
against  Doyle,  the  elder,  in  favor  of  John  Graff,  entered  in  August, 
1799.  Upon  the  trial,  the  validity  of  the  deed  from  Doyle,  the  elder, 
to  his  son,  was  the  main  subject  of  inquiry.  Three  bills  of  excep- 
tion were  taken  on  the  part  of  the  lessor  of  the  plaintiff^  and  a 
verdict  entered  by  consent  for  the  defendant,  and  the  case  is  brought 
here  by  writ  of  error  to  the  circuit  court  for  the  district  of  Ohio. 

1.  The  first  bill  of  exceptions  relates  to  the  acknowledgment  of 
the  deed  from  Doyle  the  elder  to  his  son.  This  was  deemed  by  the 
court  insufficient,  and  the  deed  rejected.  In  the  second  bill  of  ex- 
ceptions, however,  the  counsel  for  the  plaintiff  state4  again  that  he 
claimed  titie  under  the  same  deed  mentioned  in  the  first  exception, 
by  virtue  of  which  Doyle  the  younger  became  seised  in  fee  of  the 
premises  in  question,  and  which  had  descended  to  the  wife  of  the 
lessor  of  the  plaintiff,  to  which  facts  he  adduced  proof,  which  was 
submitted  to  the  jury,  and  to  which  proof  no  objection  appears  to 
have  been  made  on  the  part  of  the  defendant.  What  that  proof  was 
is  not  stated,  but  we  must  presume  it  to  have  been  enough  to  prove 
the  due  execution  of  the  deed,  both  because  it  does  not  appear  to 
have  been  objected  to,  and  because  the  defendant  went  into  evidence 
to  show  the  deed  was  fraudulent  and  void,  which  would 
[  '207  ]  have  been  •altogether  irrelevant,  if  the  deed  had  not  been 
sufficientiy  proved  to  be  submitted  to  the  jury.  This  might 
supersede  the  necessity  of  this  court  expressing  any  opinion  upon 
the  sufficiency  of  the  acknowledgment  of  the  deed ;  because,  admit- 
ting the  court  below  erred  in  rejecting  it  in  the  first  instance,  still,  as 
it  was  afterwards,  in  the  progress  of  the  cause,  duly  proved,  the 
judgment  would  not  be  reversed  on  account  of  that  error,  if  this  was 
the  only  question  in  the  cause. 

We  notice  this  point  only  to  correct  what  we  consider  a  misappre- 
hension of  the  plaintiff's  counsel  as  to  the  practice  in  cases  of  this 
kind.  But,  as  this  cause  must  be  sent  back  to  another  trial,  it  is 
deemed  advisable  to  express  an  opinion  upon  the  sufficiency  of  this 
acknowledgment,  the  certificate  of  which  is  as  follows :  ^  Hamilton, 
ss.  Personally  before  me,  Thomas  Gibson,  one  of  the  justices  of 
the  court  of  common  pleas  for  said  county,  the  above-named  Thomas 
Doyle,  and  '   Doyle,  his  wife,  who,  being  examined  separate 
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and  apart,  acknowledged  the  foregoing  deed  to  be  her  hand  and  seal, 
free  act  and  deed,  for  the  uses  and  purposes  mentioned."  The  quee- 
tiou  is,  whether  this  can  be  taken  for  the  acknowledgment  of  Thomas 
Doyle.  He  only  has  signed  the  deed.  His  wife  is  not  named  as  a 
party  in  any  manner,  except  in  the  condasion,  which  is  as  follows : 

"  In  witness  whereof,  the  said  Thomas  Doyle  and his  wife, 

who  hereby  relinquishes  her  right  of  dower  in  the  premises,  have 
hereto  severally  set  their  hands  and  affixed  their  seals,  the 
day  and  year  first  *  above  written."     A  seal  is  affixed  to  the  [  *  208  ] 
deed,  but  no  signature. 

The  certificate  is  insufficient,  unless  it  contains  enough  to  show, 
with  all  reasonably  certainty,  that,  in  point  of  fact,  Thomas  Doyle 
did  appear  before  the  officer  and  acknowledge  the  deed.  And  this, 
we  think,  it  does  not  show.  It  does  not  even  state  expressly  that 
Thomas  Doyle  appeared  before  the  officer ;  but  if  that  is  to  be  infer- 
red, the  purpose  for  which  he  appeared  is  not  stated,  so  that  nothing 
can  be  inferred  from  the  mere  fact  of  appearance.  It  does  not  set 
forth  that  he,  in  point  of  fact,  did  acknowledge  the  deed  or  did  any 
one  act  that  might  by  possibility  be  construed  into  an  acknowledg- 
ment The  certificate  does  state  that  the  wife  did  acknowledge 
the  deed,  which,  if  true,  necessarily  implies  that  she  appeared  before 
the  magistrate,  although  that  fact  is  not  stated.  The  form  of  the 
certificate  is  adapted  to  the  acknowledgment  of  the  wife.  It  states 
that,  being'  examined  separate  and  apart,  she  acknowledged  the  deed 
to  be  her  hand  and  seal,  firee  act  and  deed.  The  relinquishment  of 
dower  and  the  affixing  of  the  seal  show  that  she  was  intended  to  be 
made  a  party ;  and  if  the  court  was  at  liberty  to  conjecture  or 
indulge  any  intendment  about  the  real  fact,  it  would  be  as  reason- 
able, if  not  more  so,  to  infer  that  the  wife  did  appear  and  make  the 
acknowledgment  certified,  and  by  mistake  omitted  to  sign  the  deed, 
than  that  the  husband  acknowledged  it.  But  the  certificate  of 
acknowledgment  ought  not  to  be  left  in  such  uncertainty. 
It  is  ex  parte  proof  'of  the  deed;  and  it  ought  to  appear,  [  ^209  ] 
with  aU  reasonable  certainty,  that  the  requisites  of  the  law 
had  been  complied  with.  The  deed  was  therefore  properly  rejected, 
in  the  first  instance. 

2.  The  second  bill  of  exceptions  necessarily  presupposes  that  the 
deed  was  in  evidence  before  the  jury.  For  it  states  that  the  defend- 
ant, in  order  to  prove  that  the  deed  was  made  with  intent  to  de- 
fraud creditors,  and,  therefore,  void,  having  read  some  depositions 
to  prove  that  fact,  oflfered  in  evidence  the  records  of  two  judgments 
recovered  against  Doyle  the  elder ;  one  in  favor  of  John  Graff,  on 
the  first  Tuesday  in  August,  1799,  for  upwards  of  0900,  and  the 
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other  in  favor  of  Edward  Shoemaker,  in  October  term,  1800,  for 
about  ^500.  To  the  admission  of  which  the  plaintifPe  counsel 
objected  as  incompetent  evidence,  on  the  ground  that  these  were 
proceedings  inter  aliosj  to  which  Boyle  the  younger  was  in  nowise  a 
party.     The  objection  was  overruled  and  the  evidence  admitted. 

It  will  be  perceived  that  the  objection  to  the  evidence  was  speci- 
fically placed  on  the  ground  that  Doyle  the  younger  was  not  a  party 
to  the  judgments.  And  it  may  well  be  questioned  whether,  when 
the  purpose  for  which  the  evidence  is  offered  is  specifically  avowed, 
the  court  will  look  at  it  in  any  other  point  of  view,  or  inquire 
whether  it  might  not  be  proper  for  some  other  purpose.  As  a  gen- 
eral rule,  we  think,  the  party  ought  to  be  confined,  in  ex- 
[  *  210  ]  amining  the  *  admissibility  of  evidence  to  the  specific 
objection  taken  to  it  The  attention  of  the  court  is  called 
to  the  testimony  in  that  point  of  view  only ;  and,  to  admit  an 
inquiry  afterwards,  whether  the  evidence  might  not  have  been  ad- 
missible for  some  other  purpose,  would  be  sanctioning  a  course  of 
practice  calculated  to  mislead. 

It  is  unnecessary,  however,  in  this  case,  to  put  the  question  on  that 
ground,  for  the  evidence  was  admissible  in  whatever  light  the  objec- 
tion is  taken. 

The  consideration  expressed  in  the  deed  firom  Doyle  the  elder  to 
hi  I  son  is  natural  love  and  affection,  and  the  judgments  were  intro- 
diced  to  show  that  the  grantor  was  in  debt  at  the  time  of  giving 
the  deed,  which,  as  was  contended,  would  render  it  void  as  against 
creditors.  This  was,  therefore,  necessarily  an  inquiry  into  matters 
to  which  the  grantee  in  the  deed  was  not  a  party.  It  was  certainly 
competent  for  the  defendant  to  show  that  the  grantor  was  indebted 
at  the  time  he  made  the  conveyance ;  this  was  a  necessary  step 
towards  establishing  the  fraud ;  and  if  these  judgments  conduced  to 
prove  that  fact,  they  could  not  be  shut  out  as  incompetent  evidence. 
The  extent  and  effect  of  the  evidence  was  matter  for  the  jury.  If 
the  evidence  ought  to  have  been  excluded,  because  Doyle  the 
younger  was  not  a  party  to  the  judgments,  the  same  objection  would 
have  lain  against  the  proof  of  his  being  in  debt  to  others  in  any 
manner  whatever ;  that  would  have  been  equally  an  inquiry  into 
matters  to  which  the  grantee  in  the  deed  was  not  a  party. 
[  •  211  ]  •  There  was,  therefore,  no  objection  to  the  evidence  on  this 
ground. 

The  judgments  appear  to  have  been  entered  some  short  time  after 
the  date  of  the  deed,  and  it  is  said  that  a  voluntary  deed  is  void 
only  as  to  antecedent,  and  not  subsequent  creditors,  unless  made 
with  a  fraudulent  intent  ;•  and  this  appears  to  be  the  doctrine  of  this 
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court,  as  laid  down  in  Sexton  r.  Wheaton,  8  W.  242,  after  a  review 
of  the  leading  authorities  on  this  question.  But  copies  of  the 
accounts  upon  which  the  judgments  were  founded,  are  spread  upon 
the  record,  by  which  it  appears  that  the  cause  of  action  arose  before 
the  date  of  the  deed.  If  these  accounts  did  not  properly  form  a  part 
of  the  record,  according  to  the  course  and  practice  of  the  court  where 
the  judgments  were  entered,  a  specific  objection  should  have  been 
made  to  their  being  received  in  evidence,  which  would  have  led  to 
the  inquiry  whether  they  properly  formed  a  part  of  the  record ;  but, 
as  the  question  is  now  presented  to  this  court,  we  cannot  say  that 
these  accounts  are  to  be  stricken  out  of  the  record.  They  may  be 
looked  to  for  the  purpose  of  showing  that  Doyle  the  elder  was  in 
debt  at  the  date  of  the  deed;  but,  whether  to  an  extent  which  would 
avoid  the  deed,  must  depend  on  circumstances  which  are  not  to  be 
inquired  into  by  this  court.  There  was  no  errori  therefore,  in  the 
admission  of  this  evidence. 

3.  The  third  exception  arises  on  the  rejection  of  certain  depositions 
offered  in  evidence  on  the  part  of  the  plaintiff.  The  intro- 
ductory part  of  *  the  bill  of  exceptions  sets  out,  *'  that  after  [  *  212  ] 
the  admission  of  the  evidence  aforesaid,  (the  judgment 
records,)  and  in  order  to  repel  the  presumption  of  fraud  in  Doyle  the 
elder,  and  that  he  had  an  intention  to  defraud  creditors  by  making 
the  said  deed,  but  to  prove  that  Doyle  the  younger  was  the  creditor 
of  his  father,  the  evidence  was  oflfered." 

The  concluding  part  of  the  bill  of  exceptions  alleges,  that  the 
depositions  were  offered  to  rebut  the  evidence  of  firaud  in  fact,  and 
the  evidence  of  a  firaudulent  intent  in  the  grantor,  Doyle  the  elder. 
But  the  court  declared  their  opinion  to  be,  that  the  last-mentioned 
evidence,  offered  for  rebutting  the  charge  of  fraud,  was  inadmissible, 
and  rejected  the  whole  of  the  said  evidence  so  offered. 

Looking,  then,  as  we  must,  to  the  whole  bill  of  exceptions,  to 
collect  its  true  meaning  and  import,  we  must  understand  the  evidence 
to  have  been  offered  for  the  double  purpose  of  showing  that  Doyle 
the  youDger  was  a  creditor  of  his  father,  and  that  by  reason  thereof, 
although  the  consideration  in  the  deed  purported  to  be  natural  love 
and  affection,  it  could  not  be  considered  as  given  with  intention  to 
defraud  creditors ;  and,  also,  to  rebut  the  evidence  of  fraud  in  fact, 
and  to  show  the  character  and  situation  of  Doyle  the  elder  in  point 
of  property,  at  the  time  he  executed  the  deed  in  question. 

If  the  testimony  oflfered  was  admissible  for  either  of  the  purposes 
above  stated,  the  court  erred  in  rejecting  il 

•  That  the  evidence  was  proper  for  the  latter  purpose,  [  *  213  J 
cannot  be  questioned.      The  charge  against  the  grantor 
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was,  that  he  was  guilty  of  fraud  in  fact  in  making  the  deed  to  his 
son ;  that  it  was  done  for  the  express  purpose  of  defrauding  his 
creditors ;  and  it  was  proper  evidence,  therefore,  to  rebut  this  allega- 
tion, to  show  that  the  grantor  had  the  means  of  paying  his  debts 
independent  of  the  property  conveyed  to  his  son.  Whether  the 
evidence  would  have  made  out  that  fact  to  the  satisfaction  of  the 
jury,  is  not  for  this  court  to  inquire.  If  it  conduced  to  make  out 
that  fact,  it  should  have  been  submitted  to  the  consideration  of  the 
jury.  A  deed  from  a  parent  to  a  child,  for  the  consideration  of  love 
and  affection,  is  not  absolutely  void  as  against  creditors.  It  may 
be  so  under  certain  circumstances ;  but  the  mere  fact  of  being  in 
debt  to  a  small  amount,  would  not  make  the  deed  fraudulent,  if  it 
could  be  shown  that  the  grantor  was  in  prosperous  circumstances, 
and  unembarrassed,  and  that  the  gift  to  the  child  was  a  reason- 
able provision  according  to  his  state  and  condition  in  life,  and  leaving 
enough  for  the  payment  of  the  debts  of  the  grantor.  The  want  of 
a  valuable  consideration  may  be  a  badge  of  fmud,  but  it  is  only 
presumptive,  and  not  conclusive  evidence  of  it,  and  may  be  met  and 
rebutted  by  evidence  on  the  othier  side.  The  evidence  offered  to  show 
that  Doyle  the  elder  was  indebted  to  his  son  to  an  amount  equal  to 

the  value  of  the  property  conveyed  to  him,  was  declared  also 
[  *  214  ]  to  be  for  the  purpose  of  repelling  the  presumption  *  of  fraud 

in  fact,  and  to  show  that  there  could  have  been  no  such 
intention  to  defraud  his  creditors,  by  putting  his  property  out  of  their 
reach,  without  receiving  any  real  and  adequate  consideration  for  it. 
Doyle  the  elder  might  have  sold  the  land  to  his  son,  or  to  a  stranger, 
for  a  valuable  consideration,  and  given  a  good  title  for  the  same, 
although  his  debts  might  have  been  double  in  amount  to  the  value 
of  his  property,  unless  his  creditors  had  acquired  a  lien  upon  it.  It 
would  have  been  no  fraud  in  judgment  of  law  against  his  creditors, 
for  him  to  have  paid'  one,  and  left;  the  others  unpaid.  Had  the 
evidence  been  offered  for  the  purpose  of  showing  that  the  deed  was 
given  for  a  valuable  consideration,  and  in  satisfaction  of  the  debt 
due  from  the  father  to  the  son,  and  not  for  the  consideration  of  love 
and  affection,  as  expressed  in  the  deed,  it  might  well  be  considered 
as  contradicting  the  deed.  It  would  then  be  substituting  a  valuable 
for  a  good  consideration,  and  a  violation  of  the  well  settled  rule  of 
law,  that  parol  evidence  is  inadmissible  to  annul,  or  substantially 
vary,  a  written  agreement 

But  that  was  not  the  object  for  which  the  evidence  was  offered, 
or  the  effect  it  was  intended  it  should  have.  It  could  not,  in  any 
respect,  vary  or  alter  the  deed,  or  give  to  it  a  different  construction 
or  operation  between  the  parties  to  it.    The  defendant  had  attempted 
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to  invalidate  the  deed  by  going  into  proof  of  circumstances  out  of 
the  instrument  itself,  and  unconnected  with  it,  and  which 
circumstances,  it  was  *  contended,  showed  a  fraudulent  [  *  215  ] 
intention  in  the  grantor,  in  conveying  the  lot  in  question  to 
his  son*  And  the  evidence  of  the  father's  being  indebted  to  the  son^ 
was  to  meet  and  repel  the  presumption  of  fraud  which  was  attempted 
to  be  raised  against  the  deed  by  reason  of  such  extrinsic  circum- 
stances.  The  evidence  which  has  been  admitted  to  show  the  fraud, 
and  that  which  was  offered  to  rebut  it,  related  to  collateral  and  inde- 
pendent facts  unconnected  with  the  deed,  and  could  not,  therefore, 
in  any  manner,  vary  or  alter  its  terms. 

The  third  exception  was,  accordingly,  well  taken.  The  judgment 
of  the  court  below  must,  therefore,  be  reversed,  and  the  cause  re* 
manded,  with  directions  to  issue  a  venire  de  novo. 

12  W.  565 ;  9  P.  483  y  12  P.  178 ;  13  H.  92. 


LiTTLEPAGB  V.  FowLER  and  others. 

11  W.  215. 

The  locative  calls  in  an  entrj  must  be  so  specific  and  so  notorious  in  themselves,  or  bj 
reference  to  those  which  are  notorious,  as  to  enable  a  subsequent  locator  to  discover  and 
identify  them  bjr  using  ordinary  diligence. 

This  cause  was  argued  by  Bibb^  for  the  appellant,  and  by  Talbot^ 
for  the  respondent 

Johnson,  J.,  delivered  the  opinion  of  the  court  [  *216  ] 

This  cause  comes  up,  by  appeal,  from  the  circuit  court  of 
Kentucky,  in  which  the  appellant  filed  his  bill  to  compel  the  defend- 
ants  to  convey  to  him  20,000  acres  of  land  in  right  of  a  prior  entry. 
The  defendants,  having  obtained  the  prior  patent,  relied  upon  their 
prior  legal  rights ;  and,  on  the  hearing  below,  the  bill  was  dismissed. 
The  entry  on  which  the  complainants  relied  was  in  these  words :  — 
"  January  27,  1783.    John  Carter  Littlepage  enters  20,000  acres 
of  land  on  twenty  treasury  warrants.  No.  8859,  &c.,  beginning  at  the 
mouth  of  a  creek  falling  into  the  main  fork  of  Licking,  on 
the  north  side,  below  some  cedar  cliffs,  and  *  about  thirty-  [  *  217  ] 
five  miles  above  the  Upper  Blue  Lick,  and  running  from 
said  beginning  up  the  north  side  of  Licking,  and  bending  with  the 
same,  as  far  as  will  amount  to  ten  miles  when  reduced  to  a  straight 
line,  thence  extending  from  each  end  of  said  reduced  line  in  a  north- 
wardly course  at  right  angles  to  the  same  for  quantity." 
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The  only  question  in  the  cause  is,  whether  this  entry  contains  that 
legal  precision  which  the  land  laws  of  Kentucky  require  to  make  an 
entry  a  valid  appropriation  of  the  land.  For  the  defendants,  it  is 
contended  that  it  is  vague,  and  calculated  either  to  mislead  a  subse- 
quent locator,  or  impose  upon  him  an  unreasonable  labor  in  the  effort 
to  identify  it 

On  this  subject,  the  rule  of  the  law  of  that  State,  and  the  rule  of 
leason,  is,  that  the  objects  called  for  to  designate  the  land  appropri- 
ated, should  be  specific;  and,  if  not  notorious  in  themselves,  that 
they  should  be  so  indicated  with  reference  to  those  which  are  notori- 
ous, as  to  enable  a  subsequent  locator  to  discover  and  identify  them 
by  using  ordinary  diligence. 

The  locative  calls  in  this  cause  are,  a  creek  emptying  into  the 
main  fork  of  Licking  on  the  north  side,  below  some  cedar  difis.  It 
is  not  pretended  that  these  objects  have  the  attribute  of  notoriety ; 
and  in  order  to  lead  to  their  discovery,  the  subsequent  locator  is 
referred  to  the  main  branch  of  Licking  River,  and  the  Upper  Blue 
Lick,  which  are  notorious,  and  to  the  position  and  distance  of  the 
beginning  point  of  the  entry,  with  reference  to  the  lick  and  the 

river. 
[  *  218  ]  *  A  subsequent  locator,  then,  having  this  entry  in  hb  hand, 
and  proposing  to  appropriate  the  adjacent  residuum,  pro- 
ceeds to  the  lick  as  his  stcurting-poiut ;  when  there,  he  knows  that  the 
land  lies  above  him  with  reference  to  the  river,  upon  the  river  bank, 
and  in  the  language  of  the  entry,  <'  about  thirty-five  miles  above  the 
Upper  Blue  Lick." 

The  first  question  which  then  occurs  to  him,  is  that  which  has 
constituted  the  principal  subject  of  argument  in  this  cause.  Upon 
what  principle  is  the  distance  here  called  for  to  be  computed?  For 
the  appellant,  it  is  contended  that  he  should  pursue  the  meanders  of 
the  river,  or  the  most  practicable  route  by  land ;  for  the  appellee,  that 
he  must  apply  the  mathematical  principle  to  the  entry,  and  take  the 
shortest  line  that  can  be  drawn  between  the  two  points  ;  and  both 
contend  that  they  are  sustained  by  adjudicated  cases. 

We  have  examined  those  cases,  and  are  satisfied  that  neither 
party  is  supported  in  his  doctrine  as  a  universal  principle  ;  but  that 
the  courts  of  Kentucky,  with  that  good  sense  which  uniformly  dis- 
tinguishes their  efforts  to  extricate  themselves  from  that  chaos  of 
rights  in  which  political  relations  and  inveterate  practice  had 
involved  them,  have  left  each  case  to  be  governed  by  its  own  merits, 
wherever  distance  has  been  resorted  to  as  the  means  of  identifying  a 
locative  calL  And  certainly  the  sense  in  which  the  enterer  uses 
the  reference  to  distance,  is  the  only  general  rule  that  can  govern 
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a  court  in  construing  *  an  entry.  That  sense  may  be  [  *  219  ] 
gathered  from  his  language,  or  inferred  from  the  habits  of 
men  and  the  state  of  the  country ;  but,  as  he  is  responsible  for  the 
sufficiency  of  his  entry,  it  would  be  unfair  to  impose  an  arbitrary  and 
unusual  meaning  upon  the  language  of  unlettered  men,  exploring  a 
country  covered  with  thickets,  and  replete  with  dangers* 

For  these  reasons,  the  straight  line,  as  the  means  of  ascertaining  a 
locative  call,  has  certainly  been  rejected,  as  a  general  rule.  Such  was 
the  case  in  Hite  v.  Graham  et  al.  2  Bibb.  144, 145 ;  M'Kee  v.  Bodley, 
2  Bibb.  482 ;  Whitaker  v.  Hall  et  aL  1  Bibb.  79.  As  the  method  of 
sorveying  an  entry,  however,  the  meanders  of  a  river  are  always 
reduced  to  a  straight  line,  and  to  this  class  of  cases  are  all  those 
quoted  for  the  appellee  to  be  referred.  Craig  v.  Hawkins's  Heirs,  1 
Bibb.  53,  and  many  others.  Yet,  in  the  case  of  M'Kee  v.  Bodley,  before 
cited,  both  the  direction  and  admeasurement  of  a  straight  line  are 
resorted  to  for  the  purpose  of  verifying  a  call  lying  on  the  side  of  a 
road.  And  the  reason  is  obvious ;  in  that  case,  the  shortness  of  the 
line,  as  well  as  the  phraseology  of  the  entry,  rendered  it  admissible 
that  the  enterer  referred  to  distance  as  ascertained  by  direct  measure- 
ment. 

One  general  rule  is  never  departed  &om,  to  wit,  that  when  distance 
is  indicated  by  a  road,  it  shall  be  held  to  mean,  by  the  meanders  of  a 
road.  Whitaker  v.  Hall,  supra  and  passim.  So,  also,  where 
there  is  no  road  or  trace,  the  most  *  usual  route,  if  there  be  [  *  220  ] 
proved  such  a  route  to  exist,  seems  to  be  the  rule.  So  it  is 
laid  down  in  Hite  v.  Graham  et  oLj  in  which,  also,  the  general  rule  as 
to  the  sense  in  which  the  language  of  entries  is  to  be  received,  is 
explicitly  declared  to  be  "  according  to  the  popular  acceptation  at 
the  time  when  the  entry  was  made."  And  although,  in  the  case  of 
White  i).  Wilson,  3  Bibb.  542,'  a  learned  judge  is  reported  to  have 
said,  <Hhat  there  seems  to  be  a  diversity  of  opinion  as  to  the  most 
natural  construction  of  a  locative  call  in  an  entry  where  a  given  dis- 
tance, up  or  down  a  watercourse,  is  specified,"  we  cannot  but  think 
that  the  same  rules  which  govern  the  cases  on  the  subject  of  distances 
by  land,  have  been  distinctly  and  rationally  applied  to  distances 
called  for  with  reference  to  watercourses. 

Distances  on  the  Ohio  are  invariably  measured  according  to  its 
meanders.  Hite  v.  Ghraham,  2  Bibb.  143;  Johnson  v.  Pannel's 
Heirs,  2  Wheat.  206.  Nor  is  there  any  thing  arbitrary  in*  the  rule, 
nor  leading  to  a  result  so  indefinite  as  the  supposed  distinction 
between  great  and  small  watercourses.  Their  navigable  character 
furnishes  the  rule  by  identifying  them  with  highways,  and  thus  the 
popular  acceptation  of  terms  still  furnishes  the  distinction.     This  is 

4ft* 
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very  obvious  from  the  case  of  Hite  v.  Graham,  2  Bibb.  143,  in  which 
the  court  say :  '^  As  the  Ohio  is  the  usual  way  of  passing  from  one 
point  on  it  to  another,  and  was,  at  an  eariy  day,  the  great  highway 
of  coming  to  that  part  of  this  country,"  &c.  And,  in  the 
[  *  221  ]  same  case,  speaking  of  the  Ldttle  *  Sandy,  the  court 
observes :  ^^  This  call,  like  that  for  distance  on  the  Ohio,  is 
not  explicit  as  to  computing  it.  But  this  stream,  though  like  the 
Ohio,  navigable,  is  not  like  it  impaB8able,-except  occasionally ;  and  a 
person,  in  passing  from  one  point  of  it  to  another,  is  not  necessazily 
confined  to  the  winding  of  the  stream.  A  direct  line,  however,  would 
be  impracticable  to  travel  and  use,  put  it  out  of  the  question  as  being 
a  way  in  which  a  caU  of  this  kind  would  ever  be  understood  by  any 
one."  And  thus,  in  the  case  of  Bowman  v.  Melton,  2  Bibb.  153, 
where  the  call  was  for  thirteen  or  fourteen  miles  up  a  small  stream, 
the  court  observed :  '^  It,  indeed,  is  not  probable,  that  the  distance 
along  the  meanders  of  the  watercourse  was  intended,  because,  it  is 
believed  that  it  never  was  usual  to  travel  with  the  meanders  of  a 
small  stream  to  ascertain  the  distance  of  one  object  from  another ; 
nor  is  it  probable  that  the  distance  by  a  direct  line  was  intended, 
because  it  would  extend  beyond  the  head  of  the  watercourse.  But, 
it  is  rather  to  be  presumed  that  reputed  distance  was  meant." 

Since,  then,  all  the  testimony  goes  to  establish  that  Lacking, 
above  the  Upper  Blue  Lick,  is  not  a  navigable  stream,  at  least  not  so 
as  to  be  resorted  to  as  a  highway,  especially  for  ascending  naviga- 
tion, it  follows  that  the  inquiries  of  a  subsequent  locator,  who 
wished  to  appropriate  the  residuum  adjacent  to  this  entry,  or  of  the 
surveyor  who  had  a  warrant  to  survey  it,  would  be  for  a 
[  *  222  ]  creek  entering  into  Licking  on  the  *  north  side,  at  a  dis- 
tance from  the  lick  of  about  thirty-five  miles,  by  some 
practicable  route.  The  answer  to  this  inquiry,  as  appears  from  the 
evidence,  would  direct  him  immediately  to  the  fork  of  Licking.  Fot 
Morrow,  one  of  the  witnesses,  swears  that  he  could  reach  that  point 
by  travelling  in  a  practicable  route  about  thirty-five  or  forty  miles, 
(p.  486,  of  the  record,)  and  in  a  direct  line  it  is  ascertained  to  be 
about  thirty  miles.  Nor  would  the  call  for  the  cedar  cliflfs  be  wanting 
here,  for  it  is  worthy  of  remark  that  the  call  is  not  for  a  cliflf  adjoin- 
ing, or  near  to  or  in  sight  of,  the  mouth  of  the  creek,  but  merely  for 
a  cliff  at  an  indefinite  distance  above  the  mouth  of  the  creek. 
Whereas  all  the  witnesses  who  are  examined  to  identify  the  mouth 
of  Foxe's  Creek,  where  this  entry  is  claimed  to  lie,  answer  under  the 
impression  that  the  cliff  is  to  be  immediately  above  or  adjoining  the 
mouth  of  the  creek.  In  this  particular,  there  is  much  reason  to 
believe,  that  Foxe's  Creek  stands  alone  on  the  north  side  of  Licking; 
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bat  the  call  is  vague  and  indefinite  on  this  point,  since  it  is  answered, 
if  the  creek  is  below  the  cliffs  at  any  reasonable  distance. 

We  will  now  suppose  the  locator  dissatisfied,  or  in  doubt,  with 
regard  to  the  object  thus  found,  and  returning  to  the  lick,  resolved  to 
renew  his  researches.  The  idea  of  finding  the  mouth  of  Foxe's 
Creek,  by  following  a  direct  line,  is  out  of  the  case,  since  no  course 
iff  furnished  him  by  the  entry  on  which  to  pursue  his  researches 
for  this  object     He  must,  then,  either  renew  his  inquiries 

*  for   some  other  creek  of  the  description  called  for ;  or,  [  *  223  ] 
ad<^ting  the  meanders  of  the  river  as  his  guide,  pursue  his 

way  up  its  margin. 

In  answer  to  his  inquiries  it  is  obvious  that  any  creek  lying  be* 
tween  the  north  fork  of  Licking  and  Foxe's  Creek,  would  be  recom- 
mended to  his  examination  in  preference  to  Foxe's;  because  the 
latter  must  be  further  removed  from  the  distance  of  thirty-five  miles 
than  any  one  lying  above  it.  If,  then,  the  enterer  intended  to  appro- 
priate his  land  at  the  mouth  of  Foxe's  Creek,  it  is  obvious  that  his 
call  for  distance  is  calculated  to  mislead,  not  to  direct,  a  subsequent 
locator. 

But  as  there  is  no  evidence  in  the  cause  of  any  road,  trace,  or 
explored  route,  leading  from  the  Uck  to  the  mouth  of  any  of  these 
creeks,  let  us  suppose  the  explorer  at  liberty  to  take  the  course  con- 
tended for  in  behalf  of  the  appellant,  and  to  thread  his  way  up  the 
meanders  of  the  river.  When  he  reaches  the  mouth  of  Foxe's  Oeek, 
he  finds  himself  short  of  the  distance  called  for  by  more  than  one 
third  of  the  whole,  that  is  to  say,  by  eleven  miles.  Does  the  cause 
afford  any  ground,  or  the  cases  any  principle,  which  will  authorize 
his  stopping  there  ? 

The  call  is  for  a  creek  "  about  thirty-five  miles  "  above  the  lick. 
We  are  not  disposed  to  restrict  the  appellant  to  the  rigid  rule  for- 
merly laid  down  by  the  courts,  by  which  the  word  "  about "  was  re- 
jected, and  the  entry  limited  to  the  number  called  for.  In  surveying 
entries  there  is  little  doubt  that  this  is  the  rule ;  but,  in 

*  measuring  distances,  a  more  liberal  rule  is  laid  down  in  [  *  224  ] 
the  more  modern  case  of  Jones  v.  Plummer,  of  which  we 

are  disposed  to  allow  the  party  the  full  benefit,  2  Idttel.  162.  It  is 
in  these  words :  '<  According  to  repeated  decisions  of  this  court  under 
the  word  *  about,'  the  subsequent  adventurer  might  be  required  to 
stop  a  little  short  of,  or  extend  the  search  a  little  beyond,  the  distanoe 
called  for." 

But,  according  to  the  principle  of  this  rule,  if  he  might  stop  eleven 
miles  short,  he  may  advance  eleven  miles  beyond,  the  distance  called 
for ;  and  two  and  twenty  miles  search,  or  even  the  half  of  it,  on  the 
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margin  of  such  a  stream,  or  any  stream,  would  be  too  much  to  re- 
quire of  a  subsequent  locator. 

Had  the  object  called  for  had  any  claim  to  the  attribute  of  notoriety, 
it  might  have  had  some  greater  claim  to  indulgence,  on  the  principle  of 
Taylor  v.  Kincaid,  Hardin.  82 ;  or  had  there  been  proved  a  known  and 
received  computation  of  distance  attributed  to  the  object,  it  might 
have  been  considered  with  reference  to  the  principle  in  Bowman  v* 
Melton,  2  Bibb.  153. 

But  there  is  no  evidence  of  any  received  estimation  of  distance 
firom  the  lick  to  the  mouth  of  this  creek ;  nor  is  there  the  least  evi- 
dence that  it  took  the  name  of  Foxe's  prior  to  the  entry.  On  the 
contrary,  and  this  furnishes  another  legal  objection  to  this  entry, 
there  is  evidence  that  at  that  time  and  a  year  before  it 
[  *  225  ]  bore  the  name  *of  Indian  Creek,  and  there  is  on  the  record 
a  copy  of  an  entry  made  upon  it  by  that  name,  in  the  same 
year,  and  only  seven  months  junior  to  the  entry  of  the  appellants. 
Indeed,  the  time  and  incident  that  gave  it  the  name  it  now  bears,  are 
positively  proven  to  be  contemporaneous  with  the  survey. 

And,  finally,  if  resort  be  had  to  the  means  of  testing  the  identity 
of  the  call  admitted  in  M'Eee  v.  Bodley,  2  Bibb.  481,  to  v^t,  course 
and  distance  in  a  right  line,  we  find  the  test  entirely  fatal  to  the  call 
in  this  instance.  The  course  is  not  given,  and  the  distance  is  not 
one  third  of  that  called  for.  And  we  further  find  that  there  are  at 
least  two  streams  on  the  same  river  which  answer  the  call,  when 
subjected  to  this  test,  infinitely  better ;  to  wit,  that  now  called  the 
north  fork,  but  which  was  formerly  known  as  an  undistinguished 
creek,  and  Warwick's  Creek,  or- run,  the  former  near  thirty-five  miles, 
and  the  latter  twenty-seven  and  a  half,  on  a  direct  line  firom  the  lick. 

On  no  principle,  therefore,  can  this  entry  be  supported,  and  the 
decree  below  must  be  affirmed,  with  costs.       Decree^  accordingly/. 


Taylor's  Deviseb  t;.  Owing  and  others. 

11  W.  226. 

An  entry  must  describe  the  place  with  sufficient  accoracy  to  be  found  and  known  by  othen, 
and  in  terms  which  will  not  fit  other  places  equally  well  with  that  intended  to  be  appro- 
priated. 

This  cause  was  argued  by  TaJbot^  for  the  appellant,  and  by  Trin^ 
blCy  for  the  respondents. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court. 
The  appellant  filed  a  bill  in  the  circuit  court  of  the  United  States 
for  the  district  of  Kentucky,  praying  a  conveyance  of  a  tract  of  land 
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for  which  the  defendants  had  obtained  elder  patents,  and  which  the 
plaintiff  claimed  in  virtue  of  a  prior  entry,  which  was  made  on  the 
6th  of  January,  1783,  and  is  in  these  words :  "  James  Taylor  enters' 
12,000  acres  of  land,  on  ten  treasury  warrants.  No,,  &c. ;  to  be  laid 
off  in  one  or  more  surveys,  lying  on  the  east  side  of  Slate 
•  Creek,  of  southwest  branch  of  the  main  fork  of  Licking ;  [  *  227  ] 
beginning  where  a  buffalo  road  crosseth  said  creek  at  the 
mouth  of  a  branch  emptying  into  said  creek  on  the  northeast  side, 
it  being  the  place  of  beginning  for  Samuel  Meredith's  entry  of 
20,000  acres ;  running  from  thence  with  said  Meredith's  line  down 
Slate  Creek,  binding  with  the  same  the  distance  of  three  miles, 
when  reduced  to  a  straight  line  from  the  beginning  to  his  lower  cor- 
ner ;  thence  continuing  down  the  east  side  of  Slate  Creek,  binding 
with  the  same  as  far  as  will  amount  to  three  miles  when  reduced  to 
a  straight  line  from  Meredith's  lower  comer ;  thence  extending  from 
each  end  of  this  reduced  line  of  six  miles  a  northeast  course,  and 
continuing  said  course  until  a  line  at  right  angles  to  the  same  shall 
include  the  quantity  of  vacant  land,  exclusive  of  all  legal  prior  claims." 

The  entry  of  Meredith  was  made  on  the  30th  of  November,  1822, 
and  is  in  these  words :  *'  Samuel  Meredith  enters  20,000  acres,  lying 
on  the  west  side  of  Slate  Creek,  southwest  branch  of  the  main  fork 
of  Licking  Creek ;  beginning  where  the  buffalo  road  crosses  Slate 
Creek,  at  the  mouth  of  a  branch  emptying  in  on  the  east  side  thereof; 
there  is  several  cabins  on  said  ,  running  from  the  beginning 

down  Slate  Creek,  and  binding  thereon  as  far  as  will  amount  to  three 
miles  when  reduced  to  a  straight  line ;  then  from  the  beginning  run- 
ning up  Slate  Creek,  and  binding  thereon  as  far  as  will  amount  to 
three  mileii  when  reduced  to  a  straight  line  froft  the  begin- 
ning, to  include  a  large  quantity  of  fallen  *  timber;  and  then  [  *  228  ] 
to  extend  from  the  upper  and  lower  end  of  these  lines  on 
the  bank  of  Slate  Creek,  a  west  course,  until  a  line  running  due 
south  and  north  shall  include  the  quantity  of  vacant  land  required  to 
be  laid  off  in  one  or  more  surveys." 

The  defendant  contends  that  this  entry  is  invalid,  because  it  does 
not  describe  the  land  it  seeks  to  appropriate  with  such  certainty  as  to 
enable  a  subsequent  purchaser  to  avoid  it,  and  to  locate  the  adjacent 
residuum. 

The  land  is  to  lie  on  the  east  side  of  Slate  Creek,  a  southwest 
branch  of  the  main  fork  of  Licking.  Slate  Creek  was  well  known 
by  this  name,  but  it  is  a  stream  of  considerable  extent,  and  the  law 
requires  that  the  particular  part  of  it  on  which  Taylor's  land  is 
placed,  should  be  designated  so  specially  and  precisely  that  a  subse- 
quent locator,  using  due  diligence  and  possessing  ordinary  mtelli* 
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gence,  might  appropriate  the  adjoining  vacant  lands.  The  plaintiff 
contends,  that  this  certainty  is  to  be  found  in  the  description  of  Tay- 
lor's place  of  beginning.  It  is  in  these  words :  "  Beginning  where 
a  buffalo  road  crosseth  said  creek,  at  the  mouth  of  a  branch  empty- 
ing into  said  creek  on  the  northeast  side,  it  being  the  place  of  begin- 
ning for  Samuel  Meredith's  entry  of  20,000  acres." 

It  is  the  plain  dictate  of  good  sense,  which  is  supported  by  the 
whole  current  of  decisions  in  Kentucky,  that  an  entry,  to  satisfy  the 
law,  must  describe  the  place  with  sufficient  accuracy  to  be 
[  *  229  ]  found  and  known  by  others,  and  in  terms  which  *  will  not 
fit  other  places  equally  weD  with  that  intended  to  be  appro- 
priated. 

The  particular  descriptive  words,  or,  in  the  technical  language  of 
the  country,  the  locative  calls  of  the  entry,  are  a  buffalo  road  crossing 
Slate  Creek  at  the  mouth  of  a  branch  emptying  into  the  creek  on  the 
northeast  side,  and  Meredith's  beginning.  The  plaintiff  contends 
that  these  words  describe  the  mouth  of  Little  Slate  Creek. 

Little  Slate  is  a  creek  which  empties  into  Slate  on  its  northeast 
side,  some  say  thirty  or  forty,  others  fifty  or  sixty  miles,  by  the  mean- 
ders of  that  stream  above  its  mouth.  The  whole  length  of  Slate  is 
not  mentioned  by  the  witnesses,  but  it  is  sufficiently  apparent  that 
its  source  is  a  considerable  distance  above  its  mouth.  Two  creeks, 
Little  Slate,  and  Mile  Creek,  Roe's  Run,  and  several  branches,  empty 
into  it  on  the  northeast  side,  and  it  is  crossed  by  numerous  buffalo 
traces,  some  of  which  are  not  far  firom  the  mouths  of  four  streams, 
though  no  one  is  so  near  as  that  just  below  the  mouth  of  Little  Slate. 
The  crossing-place  near  that  creek  is  stated  to  be  ten  or  twelve  yards 
below  its  mouth,  by  tome  of  the  witnesses,  and  by  others  to  be  rather 
more. 

The  objections  made  to  this  entry,  are  not  only  that  it  is  vague, 
but  that  it  is  calculated  to  mislead  It  calls  for  a  buffalo  road  cross* 
ing  the  creek  at  the  mouth  of  a  branch  emptying  into  it  on  the  east 
side.  This  trace  is  said  to  be  so  small  as  not  to  be  generally  denomi- 
nated a  road.  The  traces  made  by  buffaloes  are  stated  to 
[  •  230  ]  be  *  of  various  dimensions,  firom  three  to  ten  or  twelve  feet 
wide,  and  sometimes  wider.  This,  near  the  mouth  of  Little 
Slate,  is  about  a  foot  wide,  and  is  nearly  lost  in  the  bottom.  It  is 
represented  by  some  of  the  witnesses  rather  as  a  deer  path  than  a 
bu^o  road.  These  traces  have  been  called,  by  the  inhabitants, 
roads,  traces,  and  paths.  Some  of  the  witnesses  say,  that  these 
names  are  used  indiscriminately ;  others,  that  they  designate  larger 
or  smaller  routes ;  the  word  ^<  road "  being  applied  to  a  large  trace, 
and  <'path"  to  a  small  one;  that  the  trace  at  the  mouth  of  l4ittle 
Slate  would  never  have  been  spoken  of  as  a  road 
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Although  the  distinction  between  a  road  and  a  path  is  conunon 
throughout  our  country,  yet,  the  court  must  have  supposed  that  it 
was  not  taken  in  Kentucky  in  reference  to  the  traces  of  buffaloes, 
had  the  witnesses  concurred  in  making  this  declaration.  But  they 
have  not  concurred  in  it.  Many  of  them  aver  that  the  distinction  is 
as  applicable  to  tracts  of  this  description  as  to  others,  and  is  in  as 
common  use.  The  court,  therefore,  cannot  avoid  supposing  that  a 
subsequent  locator,  finding  this  small  path  near  the  mouth  of  Little 
Slate,  and  understanding  that  there  were  considerable  roads  near  the 
mouths  of  other  streams,  would  think  that  this  could  not  be  the  road 
required  by  Taylor's  entry. 

There  is  a  still  more  important  variance  in  the  character  of  the 
stream  itself.  The  entry  calls  for  a  branch,  and  Little  Slate  is  a  con- 
siderable creek.  It  could  scarcely  be  mistaken  for  what 
*is  denominated  a  branch ;  and  a  subsequent  locator,  intend-  [  *  231  ] 
ing  to  lay  his  warrant  at  this  place,  could  not  reasonably 
suppose  that  it  was  already  appropriated  by  an  entry  professing  to 
begin  at  the  mouth  of  a  branch.  In  argument,  the  counsel  for  the 
plaintiff  has  sought  to  get  over  this  difficulty  by  varying  the  language 
of  his  entry.  He  treats  the  question  as  if  the  enti^  had  called  for  a 
branch  of  Slate  Creek,  and  shows  that  Little  Slate  fits  this  call.  The 
argument  would  have  been  strong  had  the  language  of  the  entry  sus- 
tained it ;  but  the  words  are,  ^'  the  mouth  of  a  branch  emptying  into 
Slate."  The  difference  between  "  a  branch  of  Slate,"  and  "  a  branch 
emptying  into  Slate,"  is  obvious. 

There  is  still  a  further  difficulty  which  the  pledntiff  must  encounter 
in  this  part  of  his  case.  It  is  alleged  that  Little  Slate  was  the  noto- 
rious name  of  the  stream  when  Taylor's  entry  Was  made.  It  is  well 
settled  in  Kentucky,  that  if  objects  called  for  in  an  entry  are  distin- 
guished by  a  known  name,  it  is  a  serious  defect  to  call  for  them  by 
a  name  which  they  possess  in  conunon  with  other  similar  objects, 
instead  of  their  appropriate  name.  If,  then,  the  fact  ,be  that  when 
Taylor's  entry  was  made.  Little  Slate  had  its  appropriate  name,  the 
locator  ought  to  have  used  that  name,  and  his  substituting  in  its 
place  the  general  call  for  ^<a  branch  emptying  into  Slate  on  the 
northeast  side,  constitutes  a  serious  objection  to  the  entry,  which 
would  require  the  aid  of  other  words  describing  the  place  with 
greater  certainty. 

*  The  testimony  on  thia  point  is  not  perfectly  clear.    Elias  [  *  232  ] 
Folin  says,  that,  so  early  as  1775,  he  was  one  of  a  company 
that  made  improvements  on  that  stream,  and  they  called  it  Slate. 

George  Balla  was  also  one  of  a  company  of  improvers  who  en^* 
camped  on  Little  Slate,  in  1776,  and  knew  it  then  by  that  name* 
He  knew  it  by  the  same  name  in  1783. 
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Isaac  Clinkerhead  knew  Little  Slate  by  that  name  in  1784,  and 
thinks  he  heard  it  so  called  in  1782. 

Ralph  Morgan  says  that  Little  Slate  was  well  known  by  that 
name  in  1782. 

William  Williams  has  frequently  heard  hunters  speak  of  Little 
Slate  as  a  place  of  notoriety,. previous  to  November,  1782,  when 
Meredifli's  entry  was  made. 

John  Lix  wus  with  a  compajay  of  hunters  on  Little  Slate  in  1776, 
when  John  Clarke  gave  the  stream  the  name  of  Little  Slate,  and  he 
has  never  known  it  by  any  other. 

George  Balla  knew  Slate,  and  Little  Slate,  by  those  names,  in 
1776. 

Joseph  IVFIntire  knew  those  streams  by  their  present  names  in  1782. 

These  witnesses  certainly  prove  that  Little  Slate  was  known  by 
that  name  very  extensively  in  1782  and  1783,  when  the  entries  of 
Meredith  and  Taylor  were  made.  It  had,  undoubtedly,  acquired  that 
name  completely  in  1786.  A  shade  of  doubt  is  cast  on  liie  general 
notoriety  of  this  name,  by  the  circumstance  that  several  wit- 
[  *  233  ]  nesses  who  speak  of  the  stream  as  known  to  them  at  *  this 
early  period,  and  who  distinguish  it  by  its  proper  name,  do 
not  say  that  they  then  knew  it  by  that  name. 

James  M'Milian  became  acquainted  with  Little  Slate,  in  1781, 
Joseph  Young  in  the  fall  of  1783,  or  1784,  and  Roger  Clements  in 
1783.  Neither  of  these  witnesses  say  they  knew  it  then  by  that  name. 
They  do  not,  indeed,  say  the  contrary ;  but  the  probability  is  that, 
had  they  then  known  the  stream  by  its  present  name,  they  would 
have  been  interrogated  to  the  point  There  is,  then,  much  reason  to 
believe  that  Little  Slate  had  then  acquired  its  appropriate  name, 
and  ought  to  have  been  so  designated  by  the  locator,  though  the 
proof  is  not  conclusive. 

Upon  the  whole,  we  think  it  very  dear  that  Taylor's  land  is  not 
described  with  sufficient  certainty  by  the  call,  ^  to  begin  where  a 
buffalo  road  crosses  Slate  at  the  moufch  of  a  branch  emptying  into 
said  creek  on  the  northeast  side."  Is  this  defect  remedied  by  the 
call  for  Meredith's  beginning  ? 

This  reference  to  Meredith's  entry  makes  it  part  of  Taylor's,  and  will 
give  the  latter  the  advantage  of  any  certainty  of  description  which 
may  be  found  in  the  former.  Samuel  Meredith  calls  to  begin  '^  where 
the  buffalo  road  crosses  Slate  Creek  at  the  mouth  of  a  branch  empty- 
ing in  on  the  east  side  thereof;  there  are  several  cabins  on  said J^ 

The  entry  is  to  include  a  large  quantity  of  fallen  timber. 
[  *234  ]       It  will  be  perceived  that  the  descriptive,  or  *  locative  calls 
of  this  entry,  vary  firom  those  in  Taylor's  in  these  respects 
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only.  In  describing  the  buffalo  road,  Meredith  uses  the  article  "  the ;" 
and  he  likewise  adds  to  His  description  that  there  are  several  cabins, 
either  on  the  creek  or  on  the  branch,  (for  the  word  is  not  in  the  record,) 
we  suppose  on  the  branch,  and  that  his  location  will  include  a  large 
quantity  of  fallen  timber. 

The  objection  made  to  Taylor's  entry,  in  consequence  of  the  small- 
ness  of  the  trace  crossing  Slate  near  the  mouth  of  Little  Slate,  applies 
with  increased  force  to  this  part  of  Meredith's.  The  words,  "the 
buffalo  road,"  if  they  do  not  indicate  a  single  road,  would,  unques- 
tionably, lead  a  person  in  search  of  this  entry,  to  expect  a  remarkable 
and  conspicuous  road ;  such  a  road  as  crossed  Slate  near  the  mouth 
of  Long  Branch,  or  Roe's  Run,  not  such  a  narrow  path  as  crossed 
near  the  mouth  of  Little  Slate. 

The  cabins  alluded  to  in  Meredith's  entry,  were  not  found  on  Long 
Branch.  They  were  found  on  Roe's  Run,  and  Mile  Creek.  The  weight 
of  testimony  is  that  no  unusual  quantity  of  fallen  timber  would  be 
included  in  Meredith's  survey  if  the  beginning  is  at  Little  Slate,  but 
would  be  included  in  it  if  the  mouth  of  Roe's  Run  be  taken  as  the 
beginning.  The  two  additional  circumstances,  then,  the  cabins  and 
the  fallen  timber,  are  found,  one  of  them  on  Little  Slate,  and  not  on 
Long  Branch,  which,  but  for  that  defect,  would  fit  the  description  in 
the  entry  better  than  any  other,  and  the  other  opposite  Roe's 
Run,  and  *  not  opposite  Little  Slate.  The  objection  to  Roe's  [  *  235  ] 
Run,  and  Mile  Creek,  is,  that  the  buffalo  road  cannot  be  con- 
sidered as  crossing  at  the  mouths  of  either  of  them. 

Since,  then,  no  place  is  shown  which  fits  precisely  the  description 
of  the  entry,  we  must  inquire  whether  that  description  is  so  nearly 
satisfied  by  appearances  at  the  mouth  of  Littie  Slate,  as  to  induce 
the  court  to  establish  the  titie  of  the  plaintiff. 

The  objections  which  have  been  stated  to  Taylor's  entry  are  cer- 
tainly liot  removed  by  calling  in  the  aid  of  Meredith's.  Passing  by  the 
increased  strength  they  derive  from  the  emphatic  words  "  the  buffalo 
road,"  and  from  the  absence  of  "  a  large  quantity  of  fallen  timber," 
we  will  inquire  whether  the  appearance  of  cabins  on  Littie  Slate  wiU 
cure  the  other  defects  of  description  in  the  entry.  This  circumstance 
was  too  common  in  that  country  to  be  itself  an  object  of  notoriety. 
Cabins  were  seen  on  Roe's  Run  and  Mile  Creek,  streams  which  empty 
into  Slate  on  the  northeast  side,  as  well  as  on  Little  Slate.  Their 
absence  may  exclude  Long  Branch  from  the  competition,  but  cannot 
decide  in  favor  of  Littie  Slate,  unless  other  circumstances  concur  in 
its  favor. 

To  the  objections  already  mentioned,  others  may  be  added  which 
appear  to  us  to  be  insurmountable. 
VOL.  vi.  49 
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The  entry  is  to  begin  on  Slate  Creek,  where  it  is  crossed  by  a 
buffalo  road  at  the  mouth  of  a  branch  emptying  into  the 
[•236]  creek  on  the  northeast  •side.  Twelve  or  fifteen  buffalo 
roads  cross  the  creek,  and  five,  or  six,  or  more  streams, 
empty  into  it  on  its  northeast  side.  The  creek  is  seventy  or  eighty 
miles  in  length.  In  what  part  of  it  is  the  subsequent  locator  to  look 
for  this  road  and  this  branch  ?  It  is  not  alleged  that  either  of  them 
possessed  any  notoriety  which  could  conduct  the  person  in  search  of 
them  to  any  particular  part  of  the  creek.  Can  he  be  required  to 
search  firom  its  mouth  to  its  source  ?  At  which  is  he  to  commence  ? 
If  at  neither,  but  at  the  mesne  point  between  them,  is  he  to  look  up 
or  down  the  creek  ?  K  he  should  accidentally  strike  the  creek  at  the 
mouth  of  Little  Slate,  he  finds  a  creek  instead  of  a  branch,  and  a 
path  instead  of  a  road.  The  place  does  not  suit  tiie  description  in 
the  entry.  Some  of  the  witnesses  say  that  no  other  place  suits  it  as 
well.  Were  this  admitted  to  be  true,  how  is  he  to  know  it  until  he 
examines  the  whole  extent  of  the  oreek  ?  This  would  be,  undoubt- 
edly, if  we  regard  the  decisions  in  Kentucky,  to  impose  an  unreason- 
able burden  on  subsequent  locators,  one  which  the  law  could  not 
intend  to  impose  on  them. . 

We  think  that  the  entry  under  which  the  plaintiff  claims  cannot 
be  sustained,  and  that  there  was  no  error  in  dismissing  his  bilL 

Decree  affirmed^  taith  costs. 


Perkins  v.  Hart,  Executor  of  Hart 

11  W.  237. 

If  a  special  agreement  coren  several  sabjccts,  each  of  which  is  capable  of  being  distinctlj 
dosed  and  executed,  and  one  of  them  has  been  so  closed,  indebitatut  aasun^ptU  maj  lie, 
though  the  residue  of  the  subjects  are  not  executed. 

A  settled  account  is  only  primA  facU  eridence,  at  law,  of  its  correctness ;  it  ooncludet 
nothing  as  to  items  not  stated  in  it. 

This  was  an  action  of  general  indebitcUus  assumpsit^  brought  in  the 
circuit  court  of  the  United  States  for  Ohio,  for  work  and  labor,  care 
and  diligence,  by  the  plaintiff  done  and  bestowed,  as  an  agent  and 
attorney,  in  exploring,  showing,  surveying,  and  seUing  the  lands  of 
the  defendant's  testator ;  also,  in  the  searching  of  records,  investigat- 
ing tities,  and  in  payment  of  the  taxes  of  the  testator.  The  declara- 
tion contains  the  other  general  money  counts.  The  plaintiff  also  filed 
what  is  styled  an  additional  '<biU  of  particulars,"  for  explor- 
.  *238  ]  ing,  *  giving  information  of  the  situation  and  value,  superin- 
tending lawsuit  with  Granger,  attending  to  division  with 
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Mather's  heirs,  and  for  general  superintendence  of  Hart's  landed  in* 
terest  in  Ohio,  (except  for  paying  taxes,)  $3,500. 

By  consent  of  the  parties  the  jury  found  a  verdict  for  the  plaintiff 
of  $4,308.70  damages,  if,  upon  the  points  reserved,  the  court  should 
be  of  opinion  that  the  law  is  for  the  plaintiff;  but  if,  upon  the  points 
reserved,  the  court  should  be  of  opinion  that  the  law  is  for  the  defend- 
ant, then  they  find  for  the  defendant. 

The  opinions  of  the  judges  below  being  opposed,  the  cause  was 
removed  to  this  court  upon  a  certificate  of  the  disagreement,  upon 
the  three  following  points:  — 

1.  That  the  whole  evidence,  and  Hart's  (the  testator's)  letter  of 
Jarmary  14, 1812 ;  Perkins's  (the  plaintiff's)  letter,  in  reply,  of  Feb- 
ruary 10, 1812,  and  Hart's  letter  of  March  9, 1812,  in  reply  to  Perkins, 
constitute  a  special  agreement,  investing  Perkins  with  the  agency  of 
Hart's  land  in  the  State  of  Ohio,  open  and  subsisting  at  the  time  the 
cause  of  action  is  claimed  to  have  arisen,  which  precludes  Perkins 
firom  recovering  in  this  action. 

2.  That  the  whole  evidence  and  the  letters  above  cited  constitute  a 
special  agreement,  defining  the  nature  and  extent  of  Perkins's  agency, 
and  settling  the  subjects  upon  which  he  was  to  receive  compensation, 
and  the  amount  of  that  compensation ;  the  legal  operation 

of  which  *  agreement  is  to  preclude  Perkins  from  claiming  [  *  239  ] 
compensation  for  any  thing  done  in  the  execution  of  his 
agency,  except  according  to  the  terms  of  that  agreement. 

3.  That  the  plaintiff  cannot  recover  for  the  two  items  in  the  bill 
of  particulars  claimed  and  charged  to  have  arisen  as  matters  of 
account  between  the  parties  in  1814  and  1815 ;  because,  the  plain- 
tiff, on  the  1st  of  February,  1815,  and  19th  March,  1819,  exhibited 
and  stated  his  general  account  against  William  Hart,  upon  each  of 
which  a  balance  was  due  from  and  pedd  by  the  said  William,  as  a 
settlement  upon  an  account  stated,  which  precludes  the  plaintiff  from 
recovering  in  this  action  for  said  two  items,  claimed  to  have  been 
due  before  the  said  accounts  were  rendered. 

In  the  letter  of  Hart  (the  defendant's  testator)  of  the  14th  of 
January,  1812,  he  requested  the  plaintiff  to  give  him  his  most  favor- 
able terms  of  agency,  to  appoint  sub-agents  to  transact  the  business 
where  he  (the  plaintiff)  might  deem  necessary,  with  such  compen- 
sation as  he  might  agree  upon  with  them.  The  letter  then  proceeded 
as  foUows ;  '^  State  the  amount  of  commissions  you  shall  expect  me 
to  pay  on  account  of  sales  that  shall  be  collected  and  remitted,  but 
no  commissions  to  be  paid  by  me  till  the  collections  are  made.  Pro- 
vided sales  are  made  by  me  in  exchange  for  lands,  and  if  I  should 
draw  on  you  for  the  amount  to  be  paid  in  lands  at  a  price  agreed  on. 
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or  otherwise,  if  necessary,  to  be  left  with  you  to  be  ascer* 
[  *  240  ]  tained ;  in  such  *case,  what  should  you  expect  to  charge  on 

sales  of  that  nature?  Please  be  particular  in  stating  your 
terms  of  agency,  and  make  them  as  favorable  as  possible.''  In  the 
plaintiff's  letter,  in  reply,  of  February  10,  1812,  he  says :  "  My  com- 
mission on  sales  made  by  me,  the  money  collected  and  remitted, 
is  eight  per  cent.  When  contracts  are  made,  (as  is  sometimes 
the  case,)  purchasers  make  a  payment,  and  then  give  up  the  land 
so  as  to  be  left,  without  incumbrance,  to  be  sold  again,  fifty  per 
cent,  on  such  receipt  On  these  two  items  the  commission  cash,  as 
it  has  been  cash  received.  In  case  the  agency  should  be  closed 
and  a  settlement  made,  and  contracts  remain  on  hand  unsettled, 
then,  in  all  those  contracts  that  should  be  carried  into  effect,  five  per 
cent,  commission,  received  in  contracts,  with  a  conveyance  of  the 
lands  covered  by  the  contract  or  contracts  received.  On  sales  made 
in  exchange  for  lands,  &c.,  three  per  cent,  commissions,  to  be 
received  either  in  contracts  here,  on  lands  here  at  retail  price.  Al- 
ways, as  far  as  is  practicable,  receive  conunissions  in  that  which 
shall  be  similar  to  that  in  which  it  is  charged."  The  letter  from  the 
defendant's  testator  dated  the  9th  of  March,  1812,  in  reply  to  the 
plaintiff,  acknowledges  the  receipt  of  the  above  letter,  and  then  adds : 
'^  Your  observations  in  regard  to  the  mode  of  selling  new  lands,  are, 
doubtless,  sanctioned  by  experience,  and  I  am  happy  to  commit  the 
agency  of  my  property  to  your  experience  and  good  judgment,  from 
whence  I  expect  to  derive  peculiar  advantage." 

Wright  and  WhiUlesey^  for  the  plaintifil 

Webster  and  Hammond^  for  the  defendant. 

[  *  245  ]  *  Washington,  J.,  delivered  the  opinion  of  the  court,  and, 
after  stating  the  case,  proceeded  as  follows :  — 

The  first  point  reserved  in  the  court  below,  and  on  which  the 
judges  of  that  court  were  divided  in  opinion,  consists  of  two  propo- 
sitions: 1.  That,  upon  the  whole  evidence,  the  three  letters  par- 
ticularly referred  to  constitute  a  special  agreement  investing  the 
plaintiff  with  the  agency  of  Hart's  lands  in  Ohio;  2.  That  this 
special  agreement  was  open  and  subsisting  at  the  time  the  cause  of 
action  is  claimed  to  have  arisen,  which  precludes  the  plaintiff  £rom 
recovering  in  this  action. 

It  is  not  easy  to  understand  what  the  defendant's  counsel  mean 
by  the  whole  evidence.  Upon  examining  the  voluminous  record 
sent  up  to  this  court,  we  find  that  an  active  correspondence  waa 
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carried  on  between  Perkins  and  Hart  from  the  year  1803  to 
1816,  upon  the  subject  of  Hart's  *  lands  in  Ohio,  the  pay-  [  *  246  | 
ment  of  the  accruing  taxes  on  them,  examining,  surveying, 
and  preparing  them  for  sale,  and  of  other  services  to  be  performed 
by  Perkins,  in  some  way  or  other  connected  with  those  lands.  If 
this  be  the  evidence  alluded  to,  there  was  no  objection  to  submitting 
it  to  the  court,  to  say  whether  the  whole  of  this  written  evidence,  or 
any  part  of  it,  created  a  special  contract,  investing  Perkins  with  the 
agency  of  Hart's  land. 

But  we  find  in  this  record  evidence  of  a  different  character,  such 
as  accounts,  receipts,  and  depositions,  in  relation  to  Perkins's  agency 
respecting  Hart's  lands  in  Ohio.  If  this  was  intended  to  constitute 
a  part  of  the  whole  evidence  upon  which  the  question  of  law 
was  to  arise,  we  should  be  of  opinion  that  it  was  fit  only  for  the 
decision  of  the  jury,  and  ought  not  to  have  been  submitted  to  the 
court. 

The  disinclination  which  this  court  has  always  evinced,  to  send 
parties  back  to  the  court  below,  if,  by  any  reasonable  construction, 
obscure  parts  of  the  record  can  be  explained,  disposes  us  in  the  pres- 
ent  instance  to  consider  the  verdict  as  referring  to  the  written  evi- 
dence, not  only  because  it  would  have  been  improper  to  call  upon 
the  court  to  decide  upon  the  efiect  of  parol  evidence,  but  because 
that  which  is  spread  upon  this  record  has  no  apparent  relevancy  to 
the  question  of  law  which  is  submitted. 

In  the  examination  of  the  question  whether  there  was  a  special 
agreement  or  not,  we  shall  confine  ourselves  entirely  to  th^ 
three  specified  *  letters;  because,  we  are  of  opinion,  after  an  [  *  247  ] 
attentive  perusal  of  all  the  others,  that  they  furnish  not  the 
^lightest  ground  for  saying  that  any  agreement  was  entered  into, 
wliich  invested  Perkins  with  the  agency  of  Hart's  lands.  The  letters, 
addressed  by  Hart  to  Perkins,  treat  him  as  an  agent  empowered  to 
perform  a  variety  of  acts  in  relation  to  the  lands  of  the  former.  But 
it  was  a  limited  agency,  created  for  particular  purposes,  and  as  occa- 
sions required,  but  founded  upon  no  special  agreement  which  bound 
Perkins  to  perform  any  specified  duties,  or  Hart  to  remunerate  the 
services  he  might  perform,  otherwise  than  the  law  bound  him  upon 
the  principle  of  a  qimntum  meruit.  The  particular  agency  which  the 
former  was  requested,  from  time  to  time,  to  assume,  was  to  pay 
taxes,  attend  to  lawsuits,  examine  the  lands  so  as  to  enable  Hart 
to  judge  of  their  value,  and  to  have  certain  lots  and  townships  sur- 
veyed, as  preparatory  to  a  sale  of  them  at  a  future  period.  The  taxes 
were  annually  paid,  and  other  advances  made  by  Perkins,  upon  which 
be  charged  both  a  commission  and  interest,  and  these,  it  would  seem« 

49* 
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were  punctually  reimbursed  when  drawn  for,  although  the  charge  of 
interest  was  sometimes  complained  of. 

The  preparatory  steps  for  bringing  these  lands,  or  certain  portions 
of  them,  into  the  market,  having  been  taken,  the  correspondence 
commenced,  which  is  particularly  referred  to  in  the  first  and  second 
reserved  points. 

In  Hart's  letter  of  the  14th  of  January,  1812,  he  requests 
(  •248  ]  Perkins  to  give  him  his  most  favorable  *  terms  of  agency, 
to  appoint  sub-agents  to  do  business  where  he,  Perkins, 
might  judge  necessary,  with  such  compensation  as  he  might  agree 
upon  with  them.  The  letter  then  proceeds  as  foUows :  '<  State  the 
amount  of  commissions  you  shall  expect  me  to  pay  on  amount  of 
sales  that  shall  be  collected  and  remitted,  but  no  commissions  to  be 
paid  by  me  till  the  collections  are  made.  Provided  sales  are  made 
by  me  in  exchange  for  lands,  and  if  I  should  draw  on  you  for  the 
amount  to  be  paid  in  lands  at  a  price  agreed  on,  or  otherwise,  if 
necessary,  to  be  left  with  you  to  be  ascertained,  in  such  case  what 
should  you  expect  to  charge  on  sales  of  that  nature  ?  Please  be 
particular  in  stating  your  terms  of  agency,  and  make  them  as  favor- 
able as  possible." 

In  answer  to  this  letter,  Perkins  writes,  on  the"  10th  of  February, 
1812,  as  follows :  '<  My  commission  on  sales  made  by  me,  the  money 
collected  and  remitted,  is  eight  per  cent.  When  contracts  are  made, 
(as  is  sometimes  the  case,)  purchasers  make  a  payment,  and  then 
give  up  the  land  so  as  to  be  left  without  incumbrance  to  be  sold 
again,  fifty  per  cent,  on  such  receipt.  On  these  two  items  the  com- 
mission cash,  as  it  has  been  cash  received.  In  case  the  agency 
should  be  closed,  and  a  settlement  made,  and  contracts  remain  on 
hand  unsettled,  then,  in  all  those  contracts  that  should  be  carried 
into  eiTect,  five  per  cent,  commission,  received  in  contracts,  with  a 
conveyance  of  the  lands  covered  by  the  contract  or  contracts 
[  *  249  ]  received.  On  sales  made  in  *  exchange  for  lands,  &c.,  three 
per  cent,  commission,  to  be  received,  either  in  contracts  here, 
or  lands  here,  at  retail  price.  Always,  as  far  as  practicable,  receive 
commissions  in  that  which  shall  be  similar  to  that  in  which  it  is 
charged." 

The  letter  from  Hart  to  Perkins,  dated  the  9th  of  March  in  the 
sahie  year,  acknowledges  the  receipt  of  the  above  letter,  and  then 
adds :  ^<  Your  observations  in  regard  to  the  mode  of  selling  new 
lands,  are,  doubtless,  sanctioned  by  experience,  and  I  am  happy  to 
commit  the  agency  of  my  property  to  your  experience  and  good 
judgment,  from  whence  I  expect  to  derive  peculiar  advantage." 

These  letters,  we  think  constitute  a  special  agreement  upon  the 
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subject  of  commissions  to  be  paid  by  Hart  to  Perkins,  by  way  of 
compensation  for  his  agency  in  the  sale  of  lands.  It  is  confined  to 
that  subject  only.  The  first  of  these  letters  invites  Perkins  to  state 
his  most  favorable  terms  of  agency  in  the  sale  of  Hart's  lands.  The 
answer  contains  those  terms  by  stating  the  commissions  which  he 
shoilld  expect  to  receive  upon  sales  made,  and  the  amount  collected 
and  remitted ;  upon  sales  made,  and  then  abandoned  by  the  pur- 
chaser after  a  partial  payment  of  the  purchase-money ;  upon  sales 
made,  but  the  amount  not  collected  before  the  agency  should  b6 
closed ;  and,  finally,  upon  sales  made  by  way  of  exchange  for  other 
property.  The  acceptance  of  these  terms  is  suflSciently  expressed  in 
Hart's  reply  to  this  letter,  by  which  he  commits  to  Perkins 
•the  agency  of  his  property,  the  nature  of  which  agency  is  [  *  260  ] 
too  clearly  explained  by  reference  to  the  two  preceding 
letters,  to  leave  the  slightest  doubt  as  to  the  meaning  and  extent  of 
the  contract  which  was  thus  entered  into. 

The  second  proposition  is :  "  That  this  special  agreement  was 
open  and  subsisting  at  the  time  the  cause  of  action  is  supposed  to 
have  arisen."  Now,  this  proposition  involves  a  mixed  question  of 
law  and  fact.  K  the  contract  was  open,  and  the  action  was  founded 
on  that  contract,  then  the  legal  consequence  insisted  upon,  '<  that 
Perkins  cannot  recover  in  this  action,"  undeniably  follows.  But 
whether,  in  point  of  fact,  it  was  open  when  the  cause  of  action  is 
claimed  to  have  arisen,  that  is,  in  the  lifetime  of  W.  Hart,  must 
depend  upon  the  evidence  in  the  cause,  of  which  the  jury  were  alone 
competent  to  judge.  If  the  agreement  was  wholly  performed  by  the 
plaintiff  during  the  lifetime  of  Hart ;  if  its  further  execution  was 
put  an  end  to,  before  its  completion,  by  the  act  of  Hart  or  by  the 
agreement  of  both  parties,  then  the  plaintiff  was  not  precluded  from 
recovering  in  this  action.  Nay,  further,  if  the  contract  was  fully 
performed  in  relation  to  any  one  subject  covered  by  it ;  as,  for  exam- 
ple, by  the  sale,  collection,  and  remittance  of  the  purchase-money 
for  any  one  township  or  parcel  of  land,  the  plaintijBf  might  well 
maintain  an  action  oif  indebitatus  assumpsit  for  his  stipulated  com- 
pensation, in  cash,  on  that  transaction,  and  was  not  bound  to  wait 
until  all  the  lands  to  which  his  agency  extended  were  dis- 
posed of.  Where  the  *  agreement  embraces  a  number  of  [  *  251  ] 
distinct  subjects  which  admit  of  being  separately  executed 
and  closed,  it  must  be  taken  distributively,  each  subject  being  con- 
sidered as  forming  the  matter  of  a  separate  agreement  after  it  is  so 
closed.  If,  for  instance,  the  agreement  between  a  merchant  and  his 
factor  be  that  the  latter  shall  sell  and  remit  the  proceeds  of  all  car- 
goes which  the  former  shall  consign  to  him  upon  a  stipulated  com* 
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mission,  it  can  hardly  be  contended  that  the  factor  cannot  recover  his 
commissions  in  this  form  of  action,  upon  the  proceeds  of  a  single 
cajrgo  which  have  been  remitted,  while  there  remain  other  cargoes 
yet  undisposed  of. 

But  whether  this  agreement  was  wholly  closed,  or  whether  any  one 
or  more  of  its  parts  were  closed,  in  either  of  the  ways  above  faien- 
tioned,  or  in  any  other  way,  was  a  fact  resting  altogether  upon  the 
evidence,  whether  written  or  parol,  which  was  or  might  be  laid 
before  the  jury.  It  belonged  exclusively  to  that  body  to  say  whether 
the  fact  existed  or  not;  and,  upon  the  fact  so  found,  the  question  of 
law  would  fairly  arise.  In  this  respect,  therefore,  we  are  of  opinion 
that  the  verdict  is  clearly  defective,  and  ought  to  have  been  set  aside 
by  the  court  below. 

It  may  not  be  amiss  to  add  that  if  the  question  reserved  were 
whether  the  agreement  was  open  and  subsisting  at  the  time  this 
action  was  brought,  we  should  be  of  opinion  that  the  agency  of 
Perkins  having  terminated  by  the  death  of  Mr.  Hart,  the  further 
execution  of  the  agreement  was  pttt  an  end  to  by  that 
[  ^262  ]  event,  and  that,  consequently,  'it  was  not  open  when  the 
action  was  brought.  But  the  proposition  is  so  stated  as  to 
refer  to  a  period  antecedent  to  the  death  of  Hart. 

The  second  point  reserved  is  thus  expressed :  ^'  That,  upon  the 
whole  evidence.  Hart's  letter  of  January  14, 1812,"  and  so  referring 
to  the  other  two  letters  as  in  the  first  point,  ^'  constitute  a  special 
agreement,  defining  the  nature  and  extent  of  Perkins's  agency,  and 
settling  the  subjects  upon  which  he  was  to  receive  compensation, 
and  the  amount  of  that  compensation ;  the  legal  operation  of  which 
agreement  is  to  preclude  Perkins  from  claiming  compensation  for 
any  thing  done  in  the  execution  of  his  agency,  except  according  to 
the  terms  of  that  agreement" 

It  has  been  already  stated  that  the  three  letters  particularly  referred 
to  in  this  point,  did  constitute  a  special  agreement  upon  the  subject 
of  commissions  to  be  paid  to  Perkins,  by  way  of  compensation  for 
his  agency  in  the  sale  of  Harf  s  lands.  And  it  may  be  added  that 
this  agreement  settles  the  subjects  upon  which  Perkins  was  to  receive 
compensation,  and  the  amount  of  that  compensation.  K  so,  there 
can  be  no  question  but  that  the  legal  operation  of  this  agreement,  as 
to  every  claim  founded  upon  it,  is  to  preclude  Perkins  from  recover- 
ing any  compensation  which  is  not  consistent  with  the  terms  of  that 
agreement.  For  although  in  the  cases  before  stated,  in  which  the 
special  agreement  has  been  executed  or  otherwise  closed,  a  general 
indebitatus  assumpsit  may  be  maintained,  it  is,  nevertheless, 
[  *  253  ]  true,  tliat  the  special  agreement  may  *  be  given  in  evidence 
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by  the  defendant  for  the  purpose  of  lessening  the  quahtum  of  dam- 
ages to  which  the  plaintiff  is  entitled. 

But  after  all  this  is  admitted,  the  inference  of  law  insisted  upon 
by  the  defendant,  tliat  Perkins  is  precluded  by  the  special  agreement 
from  claiming  compensation  for  any  thing  done  in  the  execution  of 
his  agency,  except  according  to  the  terms  of  that  agreement,  does  not 
follow.  The  agreement  is  clearly  prospective,  and  is  confined  to  the 
single  subject  of  commissions  on  the  sale  of  lands.  This  is  apparent 
from  Hart's  letter  of  the  14th  of  January,  1812,  which  he  prefaces 
by  stating  that  he  had  concluded  to  offer  certain  portions  of  his  lands 
for  sale  at  that  time,  and  his  other  lands,  when  tiiey  should  be  parti- 
tioned. He  desires  Perkins,  as  his  agent,  to  make  the  necessary 
previous  arrangements,  and  to  proceed  in  the  sale  of  the  portions 
before  mentioned,  and  of  No.  2,  in  the  13th  range,  as  soon  as  the 
partition  should  be  completed,  and  then  he  proceeds  to  inquire  hft " 
terms  of  agency  as  before  mentioned.  But  when  we  look  into  the 
whole  evidence,  to  which  we  are  referred  by  the  point  reserved,  it  is 
found  that  the  agency  of  Perkins  commenced  as  early  as  the  year 
1803,  and  extended  to  a  variety  of  duties  unconnected  with  that  of 
selling  land;  such  as  exploring  the  lands  of  his  principal,  having 
them  surveyed,  their  quality  and  value  ascertained,  investigating 
tities,  attending  to  lawsuits,  paying  taxes,  and  making  other  ad- 
vances. 

Now  it  is  impossible  to  contend,  with  any  *  probability  [  *254  ] 
of  success,  that  Perkins  was  precluded  by  the  special  agree- 
ment from  recovermg,  under  the  general  counts,  a  compensation  for 
those  services,  or,  indeed,  for  any  other  services  rendered  by  him  in 
his  character  of  agent,  which  are  not  strictly  within  the  scope  of  the 
special  agreement.  But  the  point  raised  here  is  that  he  is  precluded 
from  claiming  compensation  for  anything  done  in  the  execution  of  his 
agency,  except  according  to  the  terms  of  that  agreement,  although 
the  services  so  rendered  are  not  embraced  by  it. 

What  was  the  nature  of  the  particular  claim  submitted  to  the 
jury,  upon  which  the  parties  consented  that  a  verdict  should  \>e  given 
for  the  plaintiff^  the  record  does  not  enable  this  court  distinctiy  to 
decide.  So  far  as  any  information  is  to  be  derived  from  the  declara- 
tion, and  the  additional  bill  of  particulars,  it  would  rather  seem  as 
if  it  was  for  general  services  rendered  by  the  plaintiff  without  the 
scope  of  the  special' agreement,  that  being  confined,  as  before  ob- 
served, to  commissions  on  land  sales. 

If  the  paper  found  in  this  record,  headed  thus :  <<  Perkins's  account, 
on  which  the  action  is  brought,"  which  contains  three  items  for  com- 
missions on  as  many  sales  of  land,  and  three  others  for  interest  on 
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those  commissions,  is  to  be  considered  as  the  original  bill  of  particu- 
lars filed  in  the  cause,  it  would  seem  to  follow  that  the  action  was 
brought  to  recover,  as  well  those  commissions  as  a  compensation  for 

general  services  not  embraced  by  the  special  agreement. 
[  *  255  ]  *  Upon  this  state  of  the  case,  the  conclusion  of  law  insisted 

upon  in  this  point,  would,  nevertheless,  be  incorrect,  for  the 
reasons  already  stated. 

It  was  contended  by  the  counsel  for  the  defendant,  that  this  action 
would  not  lie  in  a  case,  where,  by  the  agreement,  the  plaintiff  was 
to  be  compensated  in  land.  This  is  not  controverted.  But  it  will 
be  sufficient  to  observe  that  it  is  not  stated  in  the  points  reserved, 
or  in  the  account  just  referred  to,  (if  it  be  admitted  to  be  the  original 
bill  of  particulars,)  that  the  commissions  there  charged  arose  upon 
an  exchange  of  lands,  or  were  to  be  discharged  by  land.  The  case 
h  too  imperfectly  stated  to  enable  this  court  to  say  that  it  gives  rise 
to  the  question  to  which  the  argument  is  directed. 

The'  third  and  last  point  reserved  is  thus  expressed:  ''That  the 
plaintiff  cannot  recover  for  the  two  items  in  the  bill  of  particulars 
claimed  and  charged  to  have  arisen  as  matters  of  account  between 
the  parties,  in  1814  and  1815,  because  the  plaintiff,  on  the  1st  of 
February,  1815,  and  on  the  19th  of  March,  1816,  exhibited  and 
stated  his  general  account  against  William  Hart,  upon  each  of 
which  a  balance  was  due  firom  and  paid  by  the  said  Williami  as  a 
settlement  upon  an  account  stated,  which  precludes  the  plaintiff 
from  recovering  in  this  action,  for  sedd  two  items  claimed  to  have 
been  due  before  the  said  accounts  were  rendered." 

The  difficulty  of  this  point  consists. in  the  imperfect  manner  in 

which  it  is  stated.     The  court  may  conjecture  that  the  bill 
[  *  256  ]  of  particulars  alluded  *  to  is  the  paper  just  referred  to ;  but 

whether  it  be  so  or  not,  is  by  no  means  certedn.     If  it  be 
'  the  bill  intended,  the  difficulty  still  remains,  as  the  general  account 
is  not  stated  or  referred  to,  so  as  to  enable  the  court  to  decide 
whether  it  does  or  does  not  include  the  two  items  which  it  is  sup- 
posed cAnnot  be  recovered  in  this  action. 

K  we  look  through  this  record  in  order  to  obtain  information 
respecting  this  matter,  we  meet  with  two  accounts  containing 
charges  for  advances  made  by  Perkins,  in  the  years  1814  and  1815, 
for  taxes  due  by  Hart,  and  in  discharge  of  other  expenses  connected 
with  his  agency,  both  which  accounts  were  discharged.  Bat  it 
surely  cannot  be  contended,  that  the  settlement  and  discharge  of  an 
account  for  money  lent  and  advanced  for  the  use  of  the  testator,  is 
a  bar  to  a  claim  for  commissions  or  of  any  other  demand  not 
included  in  the  settled  account     If ,  to  a  bill  for  an  account,  the 
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defendant  plead  or  in  his  answer  rely  upon  a  settled  account,  the 
plaintiff  may  surcharge  by  alleging  and  proving  omissions  in  the  ac- 
count, or  may  falsify  by  showing  errors  in  some  of  the  items  stated  in  it. 

The  rule  is  the  same  in  principle  at  law ;  a  settled  account  is  only 
primd  facie  evidence  of  its  correctness.  It  may  be  impeached  by 
proof  of  unfairness  or  mistake,  in  law  or  in  fact ;  and  if  it  be  con- 
fined to  particular  items  of  account,  it  concludes  nothing  in  relation 
to  other  items  not  stated  in  it 

•The  legal  conclusidn,  therefore,  insisted  upon  by  the  [•267] 
defendant,  that  the  plaintiff  is  precluded  from  recovering  in 
this  action  for  the  two  items  claimed  to  have  been  due  before  the 
two  accounts  spoken  of  were  rendered,  is  not  correctly  drawn,  unless 
it  appeared,  from  the  point  reserved,  that  those  two  items  were 
included  in  what  is  styled  the  account  stated. 

It  may  further  be  remarked  that  even  if  it  appeared  that  tfle 
plaintiff  was  precluded  by  the  settlement  and  discharge  from  recov- 
ering  the  amount  of  the  two  items  referred  to,  it  would  not  follow 
that  the  law  is  for  the  defendant  upon  the  whole  verdict,  although  it 
might  be  sufficient  to  induce  the  court  below  to  grant  a  new  trial,  if  it 
had  been  applied  for,  upon  the  ground  that  the  verdict  was  for  too  much. 

Were  this  cause  before  the  court  upon  a  writ  of  error,  the  imper- 
fections in  the  points  reserved,  which  have  been  noticed,  would 
render  it  proper  to  reverse  the  judgment,  and  to  direct  a  venire  de 
novo  to  be  awarded.  Being  an  adjourned  case,  it  would  be  im- 
proper for  this  court  to  give  any  such  direction  to  the  court  below. 

Certificate.  This  cause  came  on  to  be  argued  on  the  certificate 
of  division  in  opinion  of  the  judges  of  the  circuit  court  for  the 
district  of  Ohio.  On  consideration  whereof  this  court  is  of  opinion 
that  the  points  reserved,  upon  which  the  opinions  of  the  judges  of 
that  court  were  opposed,  are  too  imperfectly  stated  to  enable  this 
court  to  pronounce  any  opinion  upon  them. 

IB,  80;  2B.  480. 


Abmstrong,  Plaintiff  in  Error,  v.  Toler,  Defendant  in  Error. 

11  W.  258. 

No  action  lies  on  any  contract,  the  consideration  of  which  is  either  wicked  in  itself,  or  pro- 
hibited by  law. 

Bat  if  the  illegal  act  is  not  the  consideration  of  the  contract,  and  is  entirely  disconnected 
from  it.  the  contract  is  valid,  though  the  occasion  for  making  the  contract  arose  out  of  the 
existence  of  the  illegal  act. 

Thus,  where  A.  during  a  war,  contrived  a  plan  for  importing  goods,  on  his  own  account, 
from  the  enemy's  country,  and  goods  were  sent  to  B  by  the  same  vessel:  A,  at  the  re- 
quest of  B,  became  surety  for  the  payment  of  the  duties  on  B's  goods,  and  became 
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responsible  for  the  expenses  on  a  prosecution  for  the  illegal  importation  of  the  goods,  and 
was  oompelled  to  pay  them:  Held,  that  A  might  maintain  an  action  on  the  promise  of 
B  to  refund  the  money. 
Bat  if  the  importation  is  the  result  of  a  scheme  between  the  plaintiff  and  defendant,  or  if 
the  plaintiff  has  any  interest  in  the  goods,  or  if  they  are  consigned  to  him  with  his  privity, 
in  order  that  he  may  protect  them  for  the  owner,  a  promise  to  repay  any  adranoes  made 
under  such  understanding  or  agreement,  is  uttcily  void. 

Error  to  the  circuit  court  of  the  United  States  for  Pennsylvania* 
This  was  an  action  of  assumpsit  brought  by  the  defendant  in 
eiTor,  Toler,  against  the  plaintiff  in  error,  Armstrong,  to 
[  •  259  ]  recover  a  sum  of  *  money  paid  by  Toler,  on  account  of 
goods,  the  property  of  Armstrong  and  others,  consigned  to 
Toler,  which  had  been  seized  and  libelled  in  the  district  court  of 
Maine,  in  the  year  1814,  as  having  been  imported  contrary  to  law. 
The  goods  were  shipped  during  the  late  war  with  Great  Britain,  at 
St  Johns,  in  the  province  of  New  Brunswick,  for  Armstrong  and 
other  citizens  and  residents  of  the  United  States,  and  consigned  to 
Toler,  also  a  domiciled  citizen  of  the  United  States.  The  goods 
were  delivered  to  the  agent  of  the  claimants,  on  stipulation  to  abide 
the  event  of  the  suit,  Toler  becoming  liable  for  the  appraised  value ; 
and  Armstrong's  part  of  the  goods  were  afterwards  delivered  to  him, 
on  his  promise  to  pay  Toler  his  proportion  of  any  sum  for  which 
Toler  might  be  liable,  should  the  goods  be  condemned.  The  goods 
having  been  condemned,  Toler  paid  their  appraised  value,  and 
brought  this  action  to  recover  back  from  Armstrong  his  proportion 
of  the  amount.  At  the  trial  of  the  cause,  the  defendant  below 
resisted  the  demand,  on  the  principle  that  the  contract  was  void,  as 
having  been  made  on  an  illegal  consideration.  When  the  testimony 
on  the  part  of  the  plaintiff  below  was  concluded,  the  counsel  for  the 
defendant  insisted,  on  his  behalf,  to  the  court,  that  the  several  mat- 
ters propounded  and  given  in  evidence  on  the  part  of  the  plaintifl^ 
were  not  sufficient,  and  ought  not  to  be  allowed  as  decisive  evi- 
dence, to  entitle  the  plaintiff  to  maintain  the  issue  and  to 
[*260]  recover  against  the  defendant.  The  judge  *  thereupon 
delivered  a  charge  to  the  jury,  which  is  spread  at  large 
upon  the  record. 

This  charge  was  excepted  to  by  the  defendant,  and  a 
[•264]  *  verdict  having  been  found  for  the  plaintiff,  on  which  a 
judgment  was  rendered  in  his  favor,  the  cause  was  brought, 
Dy  writ  of  error,  to  this  court 

Webster  and  W%eaton^  for  the  plaintiff  in  error. 

Inffersollj  contra. 


PEBHUARY  term,  1826.  589 


Arrostiiong  v.  Toler.    1 1  W. 


•  Marshall,  C.  J.,  delivered  the  opinion  of  the  court|  [  *  267  ] 
and,  after  stating  the  case,  proceeded  as  follows :  — 

The  only  point  moved  by  the  defendant's  counsel  to  the  court, 
was,  that  the  evidence  was  not  decisive  in  favor  of  the  plaintiff. 
The  court  gave  this  opinion.  The  charge  does  not  intimate  that  the 
testimony  was  conclusive,  but  leaves  the  case  to  the  jury  to  be 
decided  by  them  under  the  control  of  certain  legal  principles  which 
are  stated  in  the  charge.  To  entitle  the  plaintiff  in  error  to  a  judg* 
ment  of  reversal,  he  must  show  that  some  one  of  ihese  principles  is 
erroneous,  to  his  prejudice. 

The  main  object  of  the  charge  is  to  state  to  *the  jury  the  [  *  268  ] 
law  of  contracts  on  an  illegal  consideration,  so  far  as  it 
was  supposed  to  bear  on  the  case  before  them.  To  enable  them  to 
apply  the  law  to  the  facts,  the  court  supposed  many  cases  in  which 
the  contract  would  be  void,  the  consideration  being  illegaL  It  is 
unnecessary  to  review  this  part  of  the  charge,  because  it  is  entirely 
favorable  to  the  plaintiflf  in  error. 

After  having  stated  the  law  to  be,  that  where  the  contract  groMia 
immediately  out  of  an  illegal  act,  a  court  of  justice  will  not  enforce 
it,  the  court  proceeds  to  say :  <^  But  if  the  promise  be  unconnected 
with  the  illegal  act,  and  is  founded  oh  a  new  consideration,  it  is  not 
tainted  by  the  act,  although  it  was  known  to  the  party  to  whom  the 
promise  was  made,  and  although  he  was  the  contriver  and  conductor 
of  the  illegal  act.  Thus,  if  A  should,  during  war,  contrive  a  plan 
for  importing  goods  from  the  country  of  the  enemy,  on  his  own 
account,  by  means  of  smuggling,  or  of  a  collusive  -  capture,  and 
goods  should  be  sent  in  the  same  vessel  for  B ;  and  A  should,  upon 
the  request  of  B,  become  surety  for  the  payment  of  the  duties,  or 
should  imdertake  to  become  answerable  {or  the  expenses  on  accotmt 
of  a  prosecution  for  illegal  importation,  or  should  advance  money  to 
B  to  enable  him  to  pay  those  expenses ;  these  acts  constituting  no 
part  of  the  original  scheme,  here  would  be  a  new  contract  upon  a 
valid  and  legal  consideration,  <  unconnected  with  the  original  act, 
although  remotely  caused  by  it,  and  such  contract  would  not  be  so 
contaminated  by  the  turpitude  of  the  offensive  act,  as  to 
*  turn  A  out  of  court  when  seeking  to  enforce  it ;  although  [  *  269  ] 
the  illegal  introduction  of  the  goods  into  the  country  was 
the  consequence  of  the  scheme  projected  by  A  in  relation  to  his  own 
goods." 

If  this  opinion  be  contrary  to  law,  the  judgment  ought  to  bl^ 
reversed.  The  opinion  is,  that  a  new  contract,  fouonded  on  a  new 
consideration,  although  in  relation  to  property  respecting  which 
there  had  fao^n  unlawful  transactions  between  the  parties,  is  not 
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itself  unlawful.  This  general  proposition  is  Ulustrated  by  particular 
examples,  and  will  be  best  understood  by  considering  the  examples 
themselves.  The  case  supposed  is,  that  A,  during  a  war,  contrives 
a  plan  for  importing  goods  on  his  own  account  from  the  country 
of  the  enemy,  and  that  goods  are  sent  to  B  by  the  same  vesseL 
A,  at  the  request  of  B,  becomes  surety  for  the  payment  of  the 
duties  which  accrue  on  the  goods  of  B,  and  is  compelled  to  pay 
them;  can  he  maintain  an  action  on  the  promise  of  B  to  return 
this  money?  The  opinion  is,  that  such  an  action  may  be  sus- 
tained. The  case  does  not  suppose  A  to  be  concerned,  or  in  any 
manner  instrumental  in  promoting  the  illegal  importation  of  B,  but 
to  have  been  merely  engaged  himself  in  a  similar  illegal  trans- 
action, and  to  have  devised  the  plan  for  himself,  which  B  after- 
wards adopted.  This  illustration  explains  what  was  meant  by  the 
general  words  previously  used,  which,  unexplained,  would  have  been 

exceptionable. 
[  *  270  I  The  contract  made  with  the  government  for  *  the  pay- 
ment of  duties,  is  a  substantive  independent  contract  en- 
tirely distinct  from  the  unlawful  importation.  The  consideration  is 
not  infected  with  the  vice  of  the  importation.  If  the  amount  of 
duties  be  paid  by  A  for  B,  it  is  the  payment  of  a  debt  due  in  good 
faith  from  B  to  the  government ;  and  if  it  may  not  constitute  the 
consideration  of  a  promise  to  repay  it,  the  reason  must  be,  that  two 
persons  who  are  separately  engaged  in  an  unlawful  trade,  can  make 
no  contract  with  each  other ;  at  any  rate,  no  contract  which  in  any 
manner  respects  the  goods  unlawfully  imported  by  either  of  them. 
This  would  be,  to  connect  distinct  and  independent  transactions 
with  each  other,  and  to  infuse  into  one  which  was  perfectly  fair  and 
legal  in  itself,  the  contaminating  matter  which  infected  the  other. 
This  would  introduce  extensive  mischief  into  the  ordinary  affairs 
and  transactions  of  life,  not  compensated  by  any  one  accompanying 
advantage. 

The  same  principle,  diversified  in  form,  is  illustrated  by  anoiher 
example.  If  A  should  become  answerable  for  expenses  on  account 
of  a  prosecution  for  the  illegal  importation,  or  should  advance 
money  to  B  to  enable  him  to  pay  those  expensesi  these  acts,  the 
court  thought,  would  constitute  a  new  contract,  the  consideration  of 
which  would  be  sufficient  to  maintain  an  action. 

It  cannot  be   questioned  that,  however  strongly  the  laws  may 

denounce  the  crime  of  importing  goods  from  the  enemy  in  time  of 

war,  the  act  of  defending  a  prosecution  instituted  in  con- 

[  *  271  ]  sequence  *  of  such  illegal  importation  is  perfectly  lawfuL 

Money  advanced  then  by  a  friend  in  such  a  case,  ia  ad* 
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vanced  for  a  lawful  purpose,  and  a  promise  to  repay  it  is  made  on 
a  lawful  consideration.  The  criminal  importation  constitutes  no  part 
of  this  consideration. 

It  is  laid  down  with  great  deamess,  that  if  the  importation  was 
the  result  of  a  scheme  between  the  plaintiff  and  defendant,  or  if  the 
plaintiff  had  any  interest  in  the  goods,  or  if  they  were  consigned  to 
him  with  his  privity,  that  he  might  protect  and  defend  them  for  the 
owner,  a  bond  or  promise,  given  to  repay  any  advances  made  in 
pursuance  of  such  understanding  or  agreement,  would  be  utterly 
void. 

The  questions  whether  the  plaintiff  had  any  interest  in  the  goods 
of  the  defendant,  or  was  the  contriver  of,  or  concerned  in,  a  scheme 
to  introduce  them,  or  consented  to  become  the  consignee  of  the 
defendant's  goods,  with  a  view  to  their  introduction,  were  left  to  the 
jury.  The  point  of  law  decided  is,  that  a  subsequent  independent 
contract,  founded  on  a  new  consideration,  is  not  contaminated  by 
the  illegal  importation,  although  such  illegal  importation  was  known 
to  Toler,  when  the  contract  was  made,  provided  he  was  not  inter- 
ested in  the  goods,  and  had  no  previous  concern  in  their  importa- 
tion. 

Questions  upon  illegal  contracts  have  arisen  very  often,  both  in 
England  and  in  this  country ;  and  no  principle  is  better  settled  than 
that  no  action  can  be  maintained  on  a  contract,  the  consid- 
eration of  which  is  either  wicked  in  itself,  or  •prohibited  by  [  •272  ] 
law.  How  far  this  principle  is  to.affect  subsequent  or  collat- 
eral contracts,  the  direct  and  immediate  consideration  of  which  is  not 
immoral  or  illegal,  is  a  question  of  considerable  intricacy,  on  which 
many  controversies  have  arisen,  and  many  decisions  have  been  made. 
In  Faikney  v.  Beynous,  4  Burr.  2069,  the  plaintiff  and  one  Richard- 
son were  jointly  concerned  in  certain  contracts  prohibited  by  law,  on 
which  a  loss  was  sustained,  the  whole  of  which  was  paid  by  the 
plaintiffs;  and  a  bond  was  given  for  securing  the  repayment  of  Rich- 
ardson's proportion  of  the  loss.  To  a  suit  on  this  bond,  the  defend- 
ants pleaded  the  statute  prohibiting  the  original  transaction,  but  the 
court  held,  on  demurrer,  that  the  plaintiff  was  entitled  to  recover. 
Although  this  was  the  case  of  a  bond,  the  judgment  does  not  appear 
to  have  turned  on  that  circumstance.  Lord  Mansfield  gave  his 
opinion  on  the  general  ground  that  if  one  person  apply  to  another  to 
pay  his  debt,  (whether  contracted  on  the  score  of  usury  or  for  any 
other  purpose,)  he  is  entitled  to  recover  it  back  again.  This  is  a 
strong  case  to  show  that  a  subsequent  contract,  not  stipulating  a 
prohibited  act,  although  for  money  advanced  in  satisfaction  of  an 
unlawful  transaction,  may  be  sustained  in  a  court  of  justice.    In  a 
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subsequent  ease,  (6  Terin  Rep.  410,)  Ashhurst,  J.,  said  the  defend^ 
ants  were  held  liable  because  they  had  voluntarily  given  another 
security. 

In  the  case  of  Petrie  and  another,  Executors  of  Keeble,  v. 
[  *  273  ]  Hannay,  3  Term  Rep.  418,  the  *  testator  of  the  plaintiflfe 

was  engaged  with  the  defendant  and  others  in  stock  trans- 
actions, which  were  forbidden  by  law,  on  which  considerable  losses 
had  been  sustained,  which  were  paid  by  Portis,  their  broker.  Keeble 
repaid  the  broker  the  whole  sum  advanced  by  him,  except  eighty-four 
pounds,  which  was  in  part  the  defendant's  share  of  the  loss,  for 
which  Keeble  drew  a  bill  on  the  defendant,  which  was  accepted. 
The  bill  not  being  paid,  a  suit  was  brought  upon  it  by  Portis  against 
the  executors  of  Keeble,  and  judgment  obtained,  they  not  setting  up 
the  illegal  consideration.  The  executors  brought  this  action  to 
recover  the  money  they  had  paid,  and  it  was  held  by  three  judges 
against  one,  on  the  authority  of  Faikney  v.  Reynous,  that  the  plain- 
tiffs could  maintain  their  action.  A  distinction  was  taken  in  cases 
where  money  was  paid  by  one  person  for  another,  on  an  illegal 
transaction,  by  which  the  parties  were  not  bound;  between  a  volun- 
tary payment,  and  one  made  on  the  request  of  the  party ;  between 
an  assumpsit  raised  by  operation  of  law,  and  an  express  assumpsiL 
Although  the  former  would  not  support  the  action,  it  was  held  that 
the  latter  would. 

This,  also,  is  a  strong  case  to  show  that  a  new  contract,  by  which 
money  is  advanced  at  tiie  request  of  another,  or,  which  is  the  same 
thing,  where  there  is  an  express  promise  to  pay,  may  sustain  an 
action,  although  the  money  was  advanced  to  satisfy  an  illegal 

claim. 
[  *  274  ]       In  Farmer  v.  Bussell  et  oLj  1  Bos.  and  Pull.  *  296,  it  was 

held,  that  if  A  is  indebted  to  B  on  a  contract  forbidden  by 
law,  and  pays  the  money  to  C  for  the  use  of  B,  a  court  wiU  give 
judgment  in  favor  of  B  against  C  for  this  money.  In  this  case,  B 
could  not  have  recovered  against  A ;  but  when  the  money  came  into 
the  hands  of  C,  a  new  promise  was  raised  on  a  new  consideration, 
which  was  not  infected  by  the  vice  of  the  original  contract  In  this 
case.  Chief  Justice  Eyre  said  that  the  plaintiff's  demand  arose 
simply  from  the  circumstance  that  money  was  put  into  the  hands 
of  C  for  his  use;  and  Justice  BuUer  said,  that  the  action  did  not 
arise  upon  the  ground  of  the  illegal  contract.  Yet,  in  this  case,  A's 
original  titie  to  the  money  was  founded  on  an  unlawful  contract, 
and  he  could  not  have  maintained  an  action  against  B. 

The  general  proposition  stated  by  Lord  Mansfield,  in  Faikney 
V.  Reynous,  that  if  one  person  pay  the  debt  of  another  at  his  reqaesti 
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an  action  may  be  sustained  to  recover  the  money,  although  the 
original  contract  was  unlawful,  goes  far  in  deciding  the  question 
now  before  the  court.  That  the  person  who  paid  the  money  knew 
it  was  paid  in  discharge  of  a  debt  not  recoverable  at  law,  has  never 
been  held  to  alter  the  case.  A  subsequent  express  promise  is,  un- 
doubtedly, equivalent  to  a  previous  request. 

In  most  of  the  cases  cited  by  the  counsel  for  the  plaintiff  in  error, 
the  suit  has  been  brought  by  a  party  to  the  original  transaction,  or 
on  a  contract  so  connected  with  it,  as  to  be  inseparable 
from  it  As,  where  a  vendor  in  a  foreign  *  country  packs  [  •  275  ] 
up  goods  for  the  purpose  of  enabling  the  vendee  to  smuggle 
them ;  or  where  a  suit  is  brought  on  a  policy  of  insurance  on  an 
illegal  voyage ;  or  on  a  contract  which  amounts  to  maintenance ;  or 
on  one  for  the  sale  of  a  lottery  ticket,  where  such  sale  is  prohibited  ; 
or  on  a  bill  which  is  payable  in  notes  issued  contrary  to  law.  In 
these,  and  in  all  similar  cases,  the  consideration  of  the  very  contract 
on  which  the  suit  is  brought  is  vicious,  and  the  plaintiff  has  con- 
tributed to  the  illegal  transaction.  One  of  the  strongest  cases  in  the 
books  is  Steers  v.  Laishley,  6  Term  R.  61,  where  the  broker,  who  had 
been  concerned  in  stock-jobbing  transactions,  and  had  paid  the  losses, 
drew  a  bill  of  exchange  for  the  amount  on  the  defendant,  and,  after 
its  acceptance,  indorsed  it  to  a  person  who  knew  of  the  illegal  trans- 
action on  which  it  was  drawn,  the  court  held  that  such  indorsee 
could  not  recover  on  the  bill. 

In  this  case,  the  broker  himself  could  not  recover,  being  a  party  in 
the  original  offence  against  the  law,  and  his  bill  being  drawn  for  the 
very  money  which  was  due  on  the  original  transaction,  and  indorsed 
to  a  person  having  notice,  left  the  indorsee  in  the  same  situation 
with  the  drawer.  Yet,  Lord  Kenyon  said,  in  this  case,  that  if  the 
plaintiff  had  lent  the  money  to  the  defendant  to  pay  the  differences, 
and  had  afterwards  received  the  bill  for  the  money  so  lent,  he  might 
have  recovared  on  it.  The  difference  between  the  case  decided,  and 
that  put  by  the  judge,  is  not  very  discernible,  as  the  one  or 
the  other  may  affect  *  morals,  or  the  policy  of  the  law.  The  [  *  276  ] 
distinction  would  seem  to  be  founded  on  this  legal  ground, 
that  the  money  lent  would  constitute  a  new  consideration,  and  be 
the  foundation  of  a  new  contract,  which  could  not  be  vitiated  by  a 
knowledge  of  the  purpose  for  which  the  money  was  lent,  and  the 
bill  drawn.  So  Tolei^s  knowledge  of  the  illegal  transactions  of 
Armstrong,  and  that  his  money  was  advanced  to  procure  the  de- 
livery of  goods  which  had  been  illegally  imported,  could  not  vitiate 
a  contract  to  repay  that  money. 

In  the  case  of  Booth  v.  Hodgson,  6  Term  B.  405,  the  suit  wan 

50* 
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between  the  original  parties  to  the  illegal  transaction,  and  was  bet* 
tomed  on  it 

Supposing  the  opinions  actually  contained  in  the  charge  to  be 
correct,  it  is  still  contended  to  be  liable  to  exception,  because  there 
is  a  material  part  of  the  very  case  which  it  does  not  embrace.  The 
charge,  it  is  said,  does  not  state  what  the  law  would  be,  if  Toler 
knew,  previous  to  the  consignment,  that  Armstrong  was  engaged  in 
this  illicit  commerce. 

Without  entering  into  the  inquiry  whether  tiiis  criticism  on  the 
charge  be  well  or  ill  founded,  the  court  think  it  proper  to  declare,  in 
explicit  terms,  that  the  plaintiff  in  error  cannot  avail  himself  of  it  in 
this  stage  of  the  cause. 

To  bring  all  the  testimony  offered  at  the  trial  of  a  cause  at  com- 
mon law,  instead  of  facts,  into  this  court,  by  a  bill  of  exceptions,  or 
otherwise,  is  a  practice  which,  to  say  the  least,  is  extremely 
[  •  277  ]  •  inconvenient.  Its  tendency  is  to  convert  this  court  from 
a  tribunal  for  the  decision  of  points  of  law,  into  one  for  the 
investigation  of  facts,  and  for  weighing  evidence.  To  look  into  that 
testimony  for  the  purpose  of  inquiring  whether  the  judge  has  omit- 
ted any  thing  material  in  his  charge,  would  be  to  yield  to  this  prac* 
tice,  and  to  sanction  it  in  its  most  exceptionable  form.  K  the  defend- 
ant's counsel  wished  the  instruction  of  the  judge  to  the  jury,  on  any 
point  which  was  omitted  in  the  charge,  his  course  was  to  suggest 
the  point,  and  request  an  opinion  on  it.  If  counsel  may,  without 
pursuing  this  course,  spread  the  whole  testimony  on  the  record,  and 
then,  by  a  general  exception  to  the  charge,  enable  himself  to  take  ad- 
vantage, not  only  of  a  misdirection,  but  of  any  omission  to  notice  any 
question  which  may  be  supposed,  by  this  court,  to  have  arisen  in  the 
case,  such  a  course  would  obviously  transfer  to  the  supreme  court 
the  appropriate  duties  of  a  circuit  court,  and  cannot  be  coun- 
tenanced. 

It  is  also  contended  by  the  coimsel  for  the  plaintiff  in  error,  that 
the  judge  has  erred  in  not  answering  fully  the  inquiry  made  by  the 
jury.  That  was  in  these  words :  "  The  jury  beg  leave  to  ask  the 
judges  whether  Toler  must  have  an  interest  iji  Armstrong's  goods 
to  constitute  him  a  participator  in  the  voyage,  if  simply  having 
goods  on  board  will  constitute  him  such  ?  "  The  court  answered  as 
follows :  '<  The  plaintiff  simply  having  goods  on  board,  would  not 
constitute  him  a  participator,  or  affect  the  contract  with  the 
[  •  278  ]  •defendant.     Being  interested  in  the  goods  would." 

There  is  much  reason  to  believe  that  the  first  of  these 
questions  was  not  understood  by  the  jury,  or  by  the  judge,  according 
to  the  literal  import  of  the  words.     The  inquiry  would  seem  to  be, 
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whether,  under  any  possible  view  of  the  transaction,  Toler  could  be 
tainted  with  the  guilt  of  Armstrong,  so  as  to  affect  the  contract  in 
suit,  unless  he  had  an  interest  in  the  goods.  This  was  probably  not 
the  intention  of  the  jury,  because  an  answer  to  this  question  is  to 
be  found  in  the  charge.  The  judge  had  stated  that,  if  Toler  was 
the  contriver  of,  or  concerned  in,  a  scheme  to  introduce  these  goods 
into  the  United  States,  or  had  consented  to  become  the  consignee 
with  a  view  to  their  introduction,  these  circumstances  would  vitiate 
the  contract.  He  had  already  said,  therefore,  that  an  interest  in 
Armstrong's  goods  was  not  indispensably  necessary  to  make  Toler 
a  participatoi  in  the  voyage,  as  to  all  the  purposes  of  the  defence. 
He  had  stated  two  cases  specially,  either  of  which  the  jury  might 
consider  as  proved  by  the  evidence,  in  which  the  consideration  would 
be  unlawful ;  and  he  had  said  generaUy :  "  That  where  the  contract 
grows  immediately  out  of,  and  is  connected  with,  an  illegal  or  im- 
m<»ral  act,  a  court  of  justice  will  not  lend  its  aid  to  enforce  it  Ajid 
if  the  contract  be,  in  fact,  only  connected  with  the  illegal  transaction, 
and  growing  immediately  out  of  it,  though  it  be  in  fact  a  new  con- 
tract, it  is  equally  tainted  by  it."  There  is  much  reason  to 
believe  *  that  the  jury  could  not  have  intended  to  put  a  [  *  279  ] 
question  which  had  been  already  answered,  and  that  they 
might  design  to  ask,  whether,  having  goods  on  board  belonging  to 
himself,  would  place  him  in  the  same  situation  as  if  interested  with 
Armstrong.  The  answer  of  the  court  would  show  that  the  questions 
were  understood  in  this  sense,  and  that  answer  appears  to  have  been 
satisfactory  to  the  jury. 

However  this  may  be,  we  think  the  law  was  correctly  stated  by 
the  court ;  and  we  cannot  admit  that  a  judgment  is  to  be  reversed 
because  an  answer  does  not  go  to  the  full  extent  of  the  question. 
Had  the  jury  desired  further  information,  they  might,  and  probably 
would,  have  signified  their  desire  to  the  court  The  utmost  willing- 
ness was  manifested  to  gratify  them,  and  it  may  fairly  be  presumed 
that  they  had  nothing  further  to  ask. 

We  think  that  there  is  no  error  in  the  judgment  of  the  circuit 
court,  and  that  it  ought  to  be  affirmed,  with  costs  and  damages,  at 
the  rate  of  six  per  centum  per  annum. 

18  P.  167;  17  H.  282;  22  H.  266;  7  Wal.  642. 


*  Chirac  and  others  v.  Beinickeiu 

11    W.  280. 

kn  attorney  or  counsel  is  not  a  competent  mtnesB  to  prove  communications  made  to  him 
bj  his  client,  in  consequence  of  that  relation.    But  he  may  be  asked  if  the  relation  existed. 
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Trespass  for  mesne  profits  will  lie  against  one  who  was  in  fact  the  landlord,  in  possession 
by  his  tenants,  and  who  actually  defended  the  ejectment,  though  he  did  not  appear  on  the 
record  as  defendant,  and  another  person  was  admitted  to  defend  as  landlord  with  the  con- 
sent of  the  plaintiff. 

A  variance  between  the  writ  and  the  declaration  cannot  be  taken  advantage  of  nnder  the 
general  issue. 

The  facts  and  exceptions  sufficiently  appear  in  the  opinion  of  tiie 
court. 

Hoffman  and  Mayer^  for  the  plaintiffs  in  error. 

Ogden  and  Webster^  for  the  defendant  in  error. 

[  •  293  ]       •  Story,  J.,  delivered  the  opinion  of  the  court 

This  is  an  action  of  trespass  for  mesne  profits,  brought 
by  the  plaintiffs  in  error  against  the  defendant  in  error,  in  the  circuit 
court  for  the  district  of  Maryland.  The  cause  comes  before  this 
court  upon  exceptions  taken  by  the  plaintiffs  on  the  trial  of  the  cause 
in  the  court  below. 

The  plaintifis  had  recovered  judgment,  and  possession  of  the 
premises,  in  an  ejectment,  in  which  J.  C.  F.  Chirac  prayed  to  be  ad- 
mitted as  landlord  to  defend  the  premises,  and  was  admitted  accord- 
ingly under  the  common  consent  rule.  The  record  of  the  proceedings 
in  that  action  were  offered  by  the  plaintiffs  as  evidence  in  the  present 

suit ;  and  they  then  offered  to  prove,  by  the  testimony  of 
[  *  294  ]  B.  O.  Harper  and  W.  Dorsey,  *  Esqsi,  that  the  defendant 

had  retained  and  paid  them,  to  conduct  the  defence  of  the 
ejectment,  for  his  benefit,  and  also  propounded  to  these  witnesses  the 
following  question  :  Were  you  retained,  at  any  time,  as  attorney  or 
counsellor,  to  conduct  the  ejectment  suit  above  mentioned,  on  the 
part  of  the  defendant,  for  the  benefit  of  the  said  George  Reinicker, 
as  landlord  of  those  premises  ?  This  question  was  objected  to  as 
seeking  an  improper  disclosure  of  professional  confidence.  The 
court  sustained  the  objection ;  and  this  constitutes  the  first  groimd 
of  exception. 

The  general  rule  is  not  disputed,  that  confidential  communications 
between  client  and  attorney  are  not  to  be  revealed  at  any  time.  The 
privilege,  indeed,  is  not  that  of  the  attorney,  but  of  the  client ;  and  it 
is  indispensable  for  the  purposes  of  private  justice.  Whatever  facts, 
therefore,  are  communicated  by  a  client  to  counsel,  solely  on  account 
of  that  relation,  such  counsel  are  not  at  liberty,  even  if  they  wish,  to 
disclose ;  and  the  law  holds  their  testimony  incompetent.  The  real 
dispute  in  this  case  is,  whether  the  question  did  involve  the  disclosure 
of  professional  confidence.  If  the  question  had  stopped  at  the  in- 
quiry whether  the  witnesses  were  employed  by  Reinicker,  as  counsel, 
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to  conduct  the  ejectment  suit,  it  would  deserve  consideration,  whether 
it  could  be  universally  affirmed  that  it  involved  any  breach  of  pro- 
fessional confidence.  The  fact  is  preliminary  in  its  own  nature, 
and  establishes  only  the  existence  of  the  relation  of 
•  client  and  counsel,  and,  therefore,  might  not  necessarily  [  *  295  ] 
involve  the  disclosure  of  any  communication  arising  from 
that  relation  after  it  was  created.  But  the  question  goes  further. 
It  asks,  not  only  whether  the  witnesses  were  employed,  but  whether 
they  were  employed  by  Reinicker  to  conduct  the  ejectment  for  him, 
as  landlord  of  the  premises.  We  are  all  of  opinion  that  the  ques- 
tion, in  this  form,  does  involve  a  disclosure  of  confidential  communi- 
cations.  It  seeks  a  disclosure  of  the  title  and  claim  set  up  by  Rein- 
icker to  his  counsel,  for  the  purpose  of  conducting  the  defence  of  the 
suit.  It  cannot  be  pretended  that  counsel  could  be  asked  what  were 
the  communications  made  by  Reinicker  as  to  the  nature,  extent,  or 
grounds  of  his  title ;  and  yet,  in  efiect,  the  question,  in  the  form  in 
which  it  is  put,  necessarily  involves  such  a  disclosure.  The  circuit 
court  was,  therefore,  right  in  their  decision  on  this  point. 

The  plaintiffs  then  gave  in  evidence  certain  deeds  and  patents,  by 
which,  and  the  admissions  of  counsel  on  both  sides,  the  title  to  the 
premises  in  question  was  vested  in  John  B.  Chirac,  deceased ;  and 
also  gave  in  evidence  certain  depositions  to  prove  who  were  the 
heirs  of  J.  B.  Chirac,  and  also  offered  the  record  in  the  ejectment 
to  prove  Maria  Bonfils  to  be  one  of  the  heirs ;  and  then  offered  to 
prove,  by  parol  evidence,  that  the  defendant  was,  in  fact,  landlord  of 
the  premises  at  the  commencement  and  during  the  progress  of  the 
ejectment,  and  had  notice  of  the  same,  and  employed  coun- 
sel to  defend  *  the  same ;  and  received  the  rents  and  profits  [  *  296  ] 
thereof,  during  the  progress  of  the  ejectment ;  which  evi- 
dence the  court  refused  to  admit ;  and  this  constitutes  the  second  ex- 
ception of  the  plaintiffs.  The  plaintiffs  then  offered  to  prove  the 
same  facts,  (not  saying  by  parol  evidence,)  with  the  additional  fact 
that  counsel  did  defend  the  same  action  for  the  benefit  of  the  defend- 
ant. This  evidence  was  also  rejected  by  the  court,  and  constitutes 
the  third  exception  of  the  plaintiffs. 

The  question  of  law,  involved  in  each  of  these  exceptions,  is  sub- 
stantiayy  the  same.  It  is,  whether  a  person,  who  was  not  a  party  to 
the  ejectment,  and  did  not  take  upon  himself,  upon  the  record,  the 
defence  thereof,  but  another  did  as  landlord,  may  yet  be  liable  in  an 
action  for  the  mesne  profits,  upon  its  being  proved  that  he  was, 
in  fact,  the  landlord,  received  the  rents  and  profits,  and  resisted  the 
recovery. 

It  is  undoubtedly  true  that,  in  general,  a  recovery  in  ejectmenti 
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like  other  judgments,  binds  only  parties  and  privies.  It  is  condasive 
evidence  in  an  action  for  mesne  profits,  against  the  tenant  in  posses- 
sion, when  he  has  been  duly  served  with  a  notice  in  ejectment, 
whether  he  appears,  and  takes  upon  himself  the  defence,  or  suffers 
judgment  to  go  by  default  against  the  casual  ejector.  The  reason 
is,  that,  in  the  first  case,  he  is  the  real  party  on  the  record ;  in  the 
last,  he  is  considered  as  substantially  the  defendant,  and  the  judg- 
ment by  default,  as  a  confession  of  the  title  set  up  in  the 
[  *  297  ]  ejectment.  Such  was  the  decision  *  of  the  court  in  Aslin 
V.  Parkin,  in  2  Burr.  667.  But  in  relation  to  third  persons, 
the  judgment  in  ejectment  is  not  conclusive ;  and  if  they  are  sued  in 
an  action  for  mesne  profits,  which  is  substantially  an  action  against 
them  as  trespassers,  they  may  controvert  the  plaintiff's  title  at  large. 
In  such  a  suit,  the  record  of  the  ejectment  is  not  evidence  to  estab- 
lish the  plaintid'^s  title ;  but  it  seems  admissible  for  another  purpose, 
that  is  to  say,  to  show  the  possession  of  the  plaintiff.  The  plaintiff 
may  certainly  prove  his  possession  connected  with  his  title,  by  any 
sufficient  evidence  in  pais ;  and  if  his  possession  has  been  under  a 
judgment  of  law,  he  is  entitled  to  establish  it  by  introducing  the 
record  of  the  recovery,  and  an  executed  writ  of  possession  under 
it. 

The  question,  then  is,  generally,  whether  it  is  competent  for  the 
plaintiff  to  maintain  an  action  for  mesne  profits  against  any  person 
who  is  in  possession  of  the  land  by  means  of  his  tenants,  and  who, 
by  his  acts,  commands,  or  cooperation,  aids  in  the  expulsion  of  the 
plaintiff,  and  in  withholding  possession  firom  him.  All  persons  who 
aid  in,  or  command,  or  procure  a  trespass,  are  themselves  deemed  in 
law  to  be  trespassers,  whether  they  are  actually  present,  or  do  the 
act  through  the  instrumentality  of  their  agents  and  servants.  A  re- 
covery of  the  possession,  in  an  ejectment  against  one  of  such  agents, 
does  not  constitute  a  bar  to  an  action  foi  mesne  profits 
[  *  298  ]  against  another  agent,  for  the  same  reason  that  *the  former 
suit  is  no  bar  to  the  latter  against  the  defendant  in  ejectment, 
namely,  that  the  mesne  profits  were  not  a  matter  in  controversy  in 
the  ejectment.  If,  then,  it  is  competent  to  maintain  the  action  for 
mesne  profits  against  any  trespasser,  although  not  a  defendant  in 
ejectment,  it  is  competent  to  prove  that  the  defendant  is  in  tljat  pre- 
dicament.  The  evidence  offered,  in  this  case,  was  strong  to  prove 
the  fact  that  the  defendant  was  a  party  to  the  trespass,  supposing  the 
plaintiffs  to  have  established  their  title  and  possession.  K  he  was 
landlord  of  the  premises,  and  the  other  parties  were  in  possession 
under  him ;  if  he  was  in  the  perception  of  the  rents  and  profits,  if  he 
resisted  the  plaintiff's  title  and  possession,  and  cooperated  in  the  acts 
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of  the  tenants  for  this  purpose,  the  evidence  was  proper  for  the  jury 
as  proof  of  his  being  a  co-trespasser. 

This  doctrine  is  supported  by  the  case  of  Hunter  v,  Britfcs,  3 
Camp.  N.  P.  Rep.  465,  which  was  cited  at  the  bar.  There,  the  judg- 
ment was  against  the  casual  ejector  in  the  ejectment  suit,  and  the 
action  for  the  mesne  profits  was  brought  against  Britts  as  landlord ; 
and  he  was  proved  to  be  in  the  receipt  of  the  rents  and  profits  from 
the  time  of  the  demise  till  the  writ  of  possession  was  executed.  The 
ejectment  was  served  upon  the  tenant ;  there  was  no  evidence  thaj 
Britts  had  any  notice  of  this  till  after  judgment;  but,  subsequently, 
he  promised  to  pay  the  rent,  and  the  costs,  to  the  plaintiff.  It  was 
objected  that  the  judgment  in  ejectment  was  not,  under 
these  circumstances,  evidence  of  *  title  against  Britts ;  and  [  *  299  ] 
Lord  EUenborough  held  that  it  was  not,  without  notice  of 
the  ejectment  But  he  thought  that  his  subsequent  promise  amount- 
ed to  an  admission  that  the  plaintiff  was  entitled  to  the  possession 
of  the  premises,  and  that  he  himself  was  a  trespasser.  The  language 
of  the  learned  judge  seems,  indeed,  to  import,  that  if  the  landlord 
had  had  notice  of  the  ejectment,  he  would  have  been  concluded  by 
the  recovery  in  the  ejectment.  It  might  be  so,  if  the  common  notice 
had  been  formally  given  to  him  as  tenant  in  possession,  and  he  had 
neglected  to  take  upon  himself  the  defence  of  the  suit.  If,  however, 
the  notice  was  in  pais^  and  conduced  merely  to  prove  his  actual 
knowledge  of  the  suit,  without  calling  upon  him  to  defend  it,  we 
are  not  prepared  to  admit,  that,  on  general  principles,  it  ought  to  have 
such  an  effect.  Adams  on  Ejectment,  p.  336,  2d  ed.  But  the 
point  actually  decided  was,  that  a  party  might  be  charged  in  an 
action  for  mesne  profits,  who  was  not,  in  any  sense,  a  party  to  the 
ejectment,  by  establishing  the  title  against  him,  and  showing  his 
connection  as  landlord  with  the  tenant  in'  possession,  and  his  adop- 
tion of  the  acts  of  the  latter. 

But  it  is  said,  that  assuming  the  law  to  be  so  in  general,  yet,  in 
the  present  case,  the  plaintiffs  are  estopped  firom  setting  up  the  fact 
that  the  defendant  was  the  real  landlord,  because,  in  the  ejectment, 
one  J.  C.  F.  Chirac  prayed  leave  of  the  court,  "  as  landlord  of  the 
premises,  to  be  made  defendant"  in  the  place  of  the  casual 
ejector,  which  was,  with  the  consent  of  the  lessee  of  *  the  [  *  300  ] 
plaintiffs,  allowed  by  the  court.  It  does  not  appear  to  us, 
that  any  such  estoppel  arises  from  this  allegation  in  the  record.  The 
record  itself  certainly  does  not  constitute  a  technical  estoppel,  for  it 
is  res  inter  alios  acta.  The  most  that  can  be  said  is,  that  it  is  proper 
evidence  to  prove  who  the  plaintiffs  at  that  time  deemed  to  be  land- 
lord, and,  therefore,  admissible  to  rebut  the  presumption  that  the 
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present  defendant  was  the  landlord.  But,  certainly,  the  evidence  was 
not  conclusive  upon  either  party.  It  was  open  to  the  plaintiffs  to 
show  tbaty  in  point  of  fact,  the  present  defendant  was  the  real  land- 
lord, that  the  admission  in  the  record  was  founded  in  mistake  of  the 
facts,  or  that  J.  C.  F.  Chirac  was  a  sub-landlord  under  Reinicker,  or 
his  superior  landlord.  What  would  have  been  the  effect  of  such 
proof  is  not  for  thb  court  to  determine.  We  think,  then,  that  the 
evidence  offered  by  the  plaintiffs  was  admissible  upon  general  princi- 
pies;  and  we  see  no  estoppel  which  excludes  it  in  this  particular 
case.  The  directions  of  the  circuit  court  were,  on  this  point,  erro- 
neous. 

If  it  had  appeared  upon  the  record  that  the  evidence  offered  by 
the  plaintifis  was  solely  to  connect  the  defendant  with  the  ejectment, 
so  that  the  recovery  would  be  conclusive  upon  him  in  the  same  man- 
ner as  if  he  had  been  a  party  on  the  record,  and,  as  such,  admitted  to 
defend,  and  actually  defending  the  suit,  the  case  might  have  required 
a  very  different  consideration.  We  have  already  intimated  an  opin- 
ion, that  notice  of  an  ejectment  suit,  or  defence  of  the  suit, 
[  *  301  ]  by  a  *  person  not  tenant  in  possession,  or  defendant  on  rec- 
ord, does  not  make  him  a  party  to  the  suit  in  contemplation 
of  law,  so  as  to  conclude  his  rights. 

In  considering  the  fourth  and  fifth  exceptions,  it  is  necessary  to 
advert  to  the  fact  that  the  plaintiffs  in  this  action  originally  were 
Anthony  Taurin  Chirac,  Mathew  Chapus,  and  Anna  Maria  his  wife, 
Mathew  Thevenon,  and  Maria  his  wife,  and  Maria  Bonfils,  the  same 
persons  having  been  plaintiffs  in  the  ejectment  During  the  pendency 
of  the  suit,  the  plaintiffs  obtained  leave  to  amend  their  declaration, 
and  did  amend  it,  by  introducing  the  name  of  John  B.  E.  Bitarde 
Desportes,  as  husband  of  the  said  Maria,  called,  at  the  commence- 
ment of  this  suit^  Maria  Bonfils.  To  this  amendment  no  objection 
was  taken,  and  the  defendant  pleaded  to  the  declaration,  so  amended, 
the  general  issue.  The  evidence  of  title  of  John  B.  Chirac,  deceased, 
being  introduced,  and,  also,  evidence  to  prove  that  Anthony  T.  Chirac 
and  the  female  plaintiffs  were  heirs  at  law  of  John  B.  Chirac^  the  de- 
fendant then  prayed  the  court  to  direct  the  jury,  "  that  they  ought  to 
find  a  verdict  for  tho^  defendant,  unless  they  are  satisfied  that  all  the 
plaintiffs  are  the  proper  heirs  at  law  of  the  aforesaid  John  B.  Chirac," 
which  direction  the  court  accordingly  gave.  The  probable  intention 
of  the  defendant  was  to  pray  an  instruction  to  the  jury,  that,  unless 
all  those  of  the  plaintiffs  who  claimed  to  be  heirs  of  John  B.  Chirac, 
should  establish  their  title,  the  suit  could  not  be  maintained. 
[  •  302  j  In  this  view,  the  opinion  of  *  the  court  would  be  correct,  for 
it  is  a  general  rule  that  no  recovery  can  be  had  unless  all 
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the  plaintif&  are  competent  to  maintain  the  suit.  If,  therefore,  the 
title  fails  as  to  one,  it  is  not  maintainable  in  favor  of  the  others.  The 
proof  does  not,  under  such  circumstances,  meet  the  case  set  up  in  the 
declaration.  But,  framed  as  this  exception  actually  is,  the  direction 
given  by  the  court  is,  in  its  terms,  erroneous.  It  was  not  necessary 
to  prove  that  all  the  plaintiffs  are  the  proper  heirs  at  law  of  J.  B. 
Chirac  The  action  was  maintainable  if  the  husbands  were  not  the 
proper  heirs  of  J.  B.  Chirac ;  for,  in  right  of  their  wives,  they  were 
proper  parties  to  the  suit  The  fourth  exception  is,  therefore,  well 
taken. 

The  fifth  exception  is  founded  on  the  supposed  variance  between 
the  writ  and  declaration,  by  the  amendment,  introducing  the  hus- 
band of  Maria  Bonfils  upon  the  record.  The  court  held  this  variance 
fatal  under  the  general  issue.  It  is  observable  that  this  amendment 
was  made  under  an  order  of  the  court,  and  was  not  objected  to,  on 
the  record,  by  the  defendant ;  and  that  the  general  issue  was  subse- 
quently pleaded.  It  has  been  decided,  in  this  court,  that  the  allow- 
ance or  disallowance  of  amendments  is  not  matter  for  which  a  writ 
of  error  lies  here.  Variances  between  the  writ  and  declaration  are,  in 
general,  matters  proper  for  pleas  in  abatement ;  and  if,  in  any  case,  a 
variance  between  the  writ  and  declaration  can  be  taken  advantage  of 
by  the  defendant  in  the  court  below,  it  seems  to  be  an  estab- 
lished rule,  that  it  cannot  be  done  except  *  upon  oyer  of  the  [  *  303  ] 
original  writ,  granted  in  some  proper  stage  of  the  cause. 
The  existence  of  such  variance  forms  no  matter  of  controversy  upon 
the  general  issue,  by  which  the  jury  are  to  be  governed  in  forming 
their  verdict.  In  the  present  case,  as  no  objection  was  taken  to  the 
amendment  upon  the  record,  it  must  be  deemed  to  have  been  waived 
by  the  defendant,  and,  therefore,  not  proper  to  be  insisted  upon  at 
the  trial.  It  does  not  appear,  on  the  record,  whether  Maria  Bon- 
fils was  married  before  or  pending  the  suit;  and  the  fact  might  have 
a  material  bearing  upon  the  propriety  of  granting  the  amendment, 
since,  at  all  events,  if  pending  the  suit,  it  would  not  of  itself  abate 
the  suit ;  and  the  objection  could  only  be  made  available  by  a  plea 
in  abatement. 

Upon  the  whole,  it  is  the  opinion  of  the  court  that  there  is  error  in 
the  directions  of  the  circuit  court  in  the  last  four  exceptions,  and 
contained  in  the  record,  and  for  this  cause  the  judgment  must  be 
reversed,  and  a  venire  facias  de  novo  awarded. 

2  P.  613;  16  H.  671. 
VOL.  VI,  61 
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FiNLEY,  Appellant,  v.  The  President,  Directors,  and  Company  op 
THE  Bank  of  the  United  States,  Respondents. 

11  W.  304. 

To  a  suit  to  foreclose  a  mortgage  by  a  sale,  a  prior  incumbrancer  shonld  be  made  a  party ; 
bat  if  not  joined,  and  the  decree  for  a  sale  has  been  executed  before  the  existence  of  the 
prior  incumbrance  became  known  to  the  court,  it  is  not  erroneous  to  refuse  to  vacate  the 
decree.    The  prior  incumbrance  is  not  affected  by  such  a  sale. 

This  cause  was  argued  by  Bibb^  for  the  appellant,  and  by  Webster^ 
for  the  respondents. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court. 
^  •  305  ]       •  This  is  a  bill  in  chancery,  brought  by  the  Bank  of  the 

United  States  against  James  Finley,  to  obtain  a  decree  for 
the  sale  of  property  mortgaged  for  the  security  of  a  debt  due  to  the 
bank. 

The  mortgage  deed  was  executed  on  the  28th  of  September,  1823, 
and  contains  a  recital  of  debts  due  to  the  bank,  to  the  amount  of 
$6,240,  on  account  of  which  a  note  was  executed  on  that  day  to 
the  bank  for  that  sum,  payable  sixty  days  after  date.  At  the  No- 
vember term  of  the  circmt  court  of  the  United  States  for  the  district 
of  Kentucky,  the  bill  was  filed,  stating  the  consent  of  the  mort- 
gagor to  an  immediate  sale  of  the  mortgaged  property,  although  the 
day  of  payment  was  not  arrived ;  and  on  the  same  day  an  answer 
was  filed,  consenting  to  a  decree  for  the  sale.  A  decree  was  itnme- 
diately  entered,  by  consent  of  parties,  directing  the  marshal  to  sell 
the  property.  The  court  then  proceeds  to  direct  the  marshal,  after 
deducting  the  expenses  of  sale,  his  commission,  and  the  costs,  to 
pay  to  the  bank  the  sum  of  $6,240,  with  interest  from  the  date  of 
the  note.  The  sale  was  made  in  pursuance  of  the  decree,  and  the 
report  thereof  was  returned  to  the  court  by  the  marshal 

At  the  succeeding  term,  William  Coleman  filed  his  petition,  stat- 
ing, among  other  things,  that  he  held  a  prior  mortgage  on  the  same 
lands,  and  praying  that  he  might  be  made  a  party  defendant  to  the 

suit.  His  petition  was  rejected,  and  he  prayed  an  appeal 
[  *  306  ]  to   this  court,  which  *  has  been  dismissed,  as  irregularly 

granted.  After  dismissing  this  petition,  the  circuit  court 
pronounced  a'  decree  afiirming  the  sale  made  by  the  marshal,  and 
directing  the  credit  to  which  Finley  should  be  entitied  for  the  money 
paid  out  of  its  proceeds  to  the  bank.  This  decree  also  considers  the 
debt  due  to  the  bank  as  amounting  to  $6,240,  with  interest  from  the 
date  of  the  note. 

The  mortgage  to  Coleman  is  filed,  and  appears  to  be  dated  three 
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days  anterior  to  that  made  to  the  bank.  A  suit  to  obtain  a  sale  of 
the  premises  was  instituted  in  the  state  court,  in  March,  1823,  and 
was  depending  when  the  final  decree  was  pronounced  at  the  suit  of 
the  bank.  After  the  final  decree  had  been  pronounced,  Finley  filed 
a  petition,  praying  that  the  sale  and  decree  might  be  set  aside; 
alleging,  among  other  reasons  therefor,  that  Coleman,  the  prior  mort- 
gagee, had  not  been  made  a  party,  although  the  existence  of  his  mort- 
gage was  known  to  the  bank. 

The  prayer  of  the  petition  was  rejected,  and  Finley  has  appealed 
to  this  court.  The  counsel  for  the  plaintiff  in  error  insists  that  this 
decree  ought  to  be  reversed,  because  it  was  pronounced  in  a  case 
in  which  proper  parties  were  not  before  the  court. 

It  cannot  be  doubted  that  Coleman  ought  regularly  to  have  been 
a  party  defendant,  and  that,  had  the  existence  of  his  mortgage  been 
known  to  the  court,  no  decree  ought  to  have  been  pronounced  in  the 
cause  until  he  was  introduced  into  it  But  this  fact  was 
kept  out  of  view  until  *  the  decree  was  pronounced,  the  [  *  307  ] 
sale  made,  the  money  paid  to  the  creditor,  and  the  report 
of  his  proceedings  returned  by  the  marshal.  If  the  manner  in  which 
the  sale  was  made  and  the  money  directed  to  be  paid  be  unusual 
and  exceptionable,  it  was  done  by  consent,  and  the  error  is  not 
imputable  to  the  court.  The  only  question  presented  to  the  judges 
by  this  petition  was,  whether  a  decree,  completely  executed  by  a 
sale  of  the  property  and  payment  of  the  purchase-money,  should  be 
set  aside  and  the  suit  reinstated,  for  the  purpose  of  introducing  a 
party  who  ought  regularly  to  have  been  an  original  defendant,  but 
who  was  not  shown,  by  any  proceedings  in  the  cause,  to  be  con- 
cerned in  interest  until  the  decree  was  made  and  executed.  There 
would,  certainly,  be  great  inconvenience  in  such  a  practice ;  and,  if 
it  be  admissible  in  any  case,  on  which  the  court  gives  no  opinion,  it 
must  be  where  the  mischief  resulting  from  a  rejection  of  the  peti- 
tion would  be  irremediable.  This  is  not  shown  to  be  a  case  of  that 
description.  Coleman's  mortgage  cannot  be  affected  by  this  decree. 
His  rights  cannot  be  extinguished  by  it.  His  suit  in  the  state  court 
will  proceed  as  if  this  decree  had  never  been  pronounced.  The  pur- 
chasers under  the  decree  of  the  circuit  court  take  the  land  subject  to 
prior  incumbrances,  and  have,  probably,  taken  this  incumbrance  into 
consideration  in  the  price  given,  for  the  land.  But,  be  this  as  it 
may,  they  do  not  complain  or  object  to  their  purchase,  in  conse- 
quence of  the  cloud  hanging  over  the  title.  Coleman's 
rights  cannot  *  be  affected ;  and  if  Finley  has  suffered  by  [  *  308  ] 
selling  his  land  subject  to  a  lien,  it  is  an  injury  which  he 
has  knowingly  brought  upon  himself.     This  is  not,  then,  a  case  for 
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such  an  extraordinary  measure  as  opening  a  decree  made  by  con- 
sent, after  it  has  been  carried  into  execution  on  the  petition  of  the 
party  who  has  given  that  cxjusent  We  do  not  think  the  decree  is 
erroneous,  because  the  prior  mortgagee  was  not  made  a  defendant ; 
that  fact  not  having  appeared  to  the  court  until  the  decree  was  com- 
pletely executed. 

But,  in  the  disposition  of  the  money  produced  by  the  sale,  a  small 
mistake  appears  to  have  been  made.  There  were  some  previous 
debts  due  from  Finley  to  the  bank,  amounting  to  $6,240,  which 
appear  to  have  been  absorbed  in  the  note  given  for  that  sum,  on  the 
28th  of  September,  1822,  payable  sixty  days  after  date,  to  secure 
the  payment  of  which  the  mortgage  deed  was  executed.  K  this 
note  carried  interest  from  its  date,  that  fact  does  not  appear,  and 
cannot  be  presumed.  The  mortgage  deed  does  not  purport  to  secure 
the  payment  of  such  interest  Yet  the  decree  of  the  circuit  court 
subjects  the  mortgaged  property  to  its  payment.  This  error  ought 
to  be  corrected,  and  may  yet  be  corrected  in  the  circuit  court  It  does 
not  affect  the  sale.    In  all  other  respects,  the  decree  is  to  be  affirmed. 

UH.  29;  17  H.  239. 


Wetzell  v.  Bussard. 

11  W.  309. 

To  take  a  promise  out  of  the  statute  of  limitations,  the  acknowledgment  must  be  anquali- 
fied  and  unconditional,  and  show  positively  that  the  debt  is  due,  in  part  or  in  whole. 

But,  if  it  be  conditional,  it  may  create  a  new  cause  of  action,  for  which  the  original  debt 
forms  the  consideration ;  and,  in  such  case,  the  plaintiff  must  prove  performance  of  the 
condition. 

[  •  310  ]       •  This  cause  was  argued  by  Swann^  for  the  plaintiff,  and 
by  Jones  and  Key^  for  the  defendant. 

Marshall,  .C.  J.,  delivered  the  opinion  of  the  court 
This  was  an  action  of  assumpsitj  brought  by  the  plaintiff  in  the 
circuit  court  of  the  United  States  for  the  District  of  Columbia  and 
county  of  Washington,  on  a  promise,  in  writing,  to  deliver  a  quan- 
tity of  powder.     The  defendant  pleaded  the  general  issue  and  the 
statute  bf  limitations.     The  original  assumpsit  having  been  satisfac- 
torily proved,  the  plaintiff,  to  support  the  second  issue,  introduced  a 
witness,  who  swore  that  the  defendant,  in  a  conversation  with  him 
soon  after  the  commencement  of  the  suit,  said  that  the  plaintiff  need 
not  have  sued  him,  for  if  he  had  come  forward  and  settled  certain 
claims  which  the  defendant  had  against  him,  the  defend- 
[  •  311  ]  ant  would  have  given  him  *  his  powder.     To  another  wit- 
ness, who  spoke  to  him  before  the  commencement  of  the 
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Buit,  at  the  instance  of  the  plaintiff,  he  said  that  he  should  be  ready 
to  deliver  the  powder  whenever  the  plaintiff  settled  a  suit  which  Dr. 
Ewell  had  brought  against  him  in  the  district  court  at  Alexandria. 
Other  witnesses  proved  declarations  of  the  same  import. 

The  defendant  demurred  to  this  testimony,  and  the  plaintiff 
joined  in  demurrer.  The  court  gave  judgment  in  favor  of  the 
defendant,  and  the  plaintiff  has  brought  his  cause,  by  a  writ  of  error, 
into  this  court 

It  is  contended,  on  the  part  of  the  plaintiff,  that  he  has  proved  an 
acknowledgment  of  the  debt,  and  that  such  acknowledgment,  accord- 
ing to  a  long  series  of  decisions,  revives  the  original  promise,  or  lays 
a  foundation  on  which  the  law  raises  a  new  promise. 

The  English,  as  well  as  American  books,  are  filled  with  decisions 
which  support  this  general  proposition.  An  unqualified  admission, 
that  the  debt  is  due  at  the  time,  has  always  been  held  to  remove  the 
bar  created  by  the  statute.  But  where  the  terms  of  the  acknowledg- 
ment are  in  any  degree  equivocal,  or  where  some  qualification  has 
been  annexed  to  the  admission,  the  question,  whether  the  declara- 
tions of  the  party  amount  to  an  acknowledgment  of  an  existing 
debt,  on  which  the  law  will  raise  an  assumpsit^  has  been  differently 
determined. 

Leaper  v.  Tatton,  16  East,  420,  was  a  suit  against  the 
acceptor  of  a  bill  of  exchange,  *who  pleaded  the  statute  of  [  *  312  ] 
limitations.  At  the  trial,  the  plaintiff  offered  a  witness, 
who  swore  that  the  defendant,  when  applied  to  for  payment,  said 
that  he  had  been  liable,  but  was  not  liable  then,  because  the  biU  was 
out  of  date.  He  acknowledged  his  acceptance,  but  said  he  would 
not  pay  it,  that  it  was  not  in  his  power  to  pay  it.  A  verdict  was 
taken  for  the  plaintiff;  and,  on  a  motion  for  a  new  trial.  Lord  Ellen- 
borough  said :  "  As  to  the  sufficiency  of  the  evidence  of  the  promise, 
it  was  an  acknowledgment  by  the  defendant  that  he  had  not  paid 
the  bill,  and  that  he  could  not  pay  it ;  and,  as  the  limitation  of  the 
statute  is  only  a  presumptive  payment,  if  his  own  acknowledgment 
that  he  has  not  paid  be  shown,  it  does  away  the  statute.''  Bayley, 
J.,  said,  the  acknowledgment  was  evidence  of  a  debt;  acknowl- 
edging his  acceptance,  and  that  he  has  not  paid  it,  creates  a  debt. 
The  rule  was  discharged. 

Although,  in  this  case,  the  defendant  did  not  expressly  admit  the 
existence  of  the  debt,  the  implication  is  irresistible.  The  reason  he 
assigns  for  not  being  liable  is,  that  the  bill  is  out  of  date ;  and  his 
reason  for  not  paying  it  is,  his  inability.  The  court  so  understood 
the  testimony;  and  Lord  Ellenborough  speaks  of  his  acknowledge 
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ment  as  amounting  to  an  admission  that  he  had  not  paid  the  bill, 
and  could  not  pay  it. 

In  the  case  of  Swann  v.  SoweU,  2  Bamw.  and  Aid.  759,  Bayley, 
J.,  says,  that  if  a  party  admits  the  debt,  and  does  not  say  that  it  ia 

satisfied,  or  refuses  to  pay  it,  alleging  at  the  time  an  insuffi- 
[  •  313  ]  cient  excuse  for  not  paying  it,  the  law  will,  in  *  these  cases, 

raise  an  implied  promise  to  pay  the  debt  then  acknowledged 
to  be  due. 

The  language  of  Mr.  Justice  Bayley  is  not  entirely  free  from  doubt. 
If,  by  <' insufficient  excuse,"  he  means  an  excuse  which  in  itself 
implies  an  admission  that  the  debt  remains  due  except  for  the  bar 
created  by  the  act  of  limitations,  the  proposition  is  undoubtedly  sup- 
ported by  the  general  course  of  the  cases*  But  if  his  declaration 
extends  to  an  excuse,  which  if  true,  furnishes  a  real  objection  to  the 
payment  of  the  claim,  in  whole  or  in  part,  we  think  it  is  laid  down 
too  broadly. 

Both  the  English  and  American  cases  are  very  well  summed  up 
in  a  note  in  4  Johns.  469,  note  b.  The  current  of  the  English  decis- 
ions seems  to  be  in  favor  of  the  principle,  that  any  expressions 
which  amount  to  an  admission  that  the  debt  was  originally  due,  and 
has  not  been  paid,  will  remove  the  bar  created  by  the  act,  and  revive 
the  original  assumpsit  The  decisions,  however,  as  to  this  point, 
have  not  been  entirely  uniform.  In  Coltman  v.  Marsh,  3  Taunt. 
380,  on  a  motion  to  set  aside  a  nonsuit  in  a  case  in  which  the  statute 
of  limitations  had  been  pleaded,  it  appeared  that  the  defendant  had 
said  to  the  plaintiff:  "  I  owe  you  not  a  farthing,  for  it  is  more  than 
six  years  since."  It  was  contended,  that  these  words  ought  to  have 
been  left  to  the  jury  ;  but  the  court  refused  the  motion.     So,  in  the 

case  of  Leaper  v.  Tatton,  16  East,  420,  the  defendant  said, 
[  *  314  ]  ^  that  he  had  been  liable,  *  but  was  not  liable  then,  because 

the  bill  was  out  of  dat£."  Lord  EUenborough  held,  at  Nisi 
Rrius,  that  this  might  be  considered  as  no  more  <<  than  pleading  the 
statute  of  limitations  in  his  own  person ; "  and  the  verdict  was  taken 
on  other  words  spoken  at  the  same  time.  Yet  these  words  imply 
very  strongly  that  the  debt  was  originally  due,  and  remains  unpaid. 
Some  of  the  American  cases  proceed  on  the  idea  of  a  new  promise, 
for  which  the  ancient  debt  is  a  sufficient  consideration ;  and  this  is  a 
distinction  of  great  importance,  where  the  acknowledgment  is  con- 
nected with  any  thing  required  by  the  defendant 

In  the  case  of  Clementson  v.  Williams,  8  C.  72,  this  court  expressed 
the  opinion,  that  the  doctrine  of  reviving  debts  barred  by  the  act  of 
limitations,  had  been  carried  full  as  far  as  it  ought  to  be  carried,  and 
that  the  statutes  on  that  subject  ought  to  be  construed  like  other 
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statutes,  so  as  to  effect  the  intention  of  the  legislature.  In  that  case, 
a  declaration  by  one  partner  that  the  account  was  originally  due,  and 
that  he  had  never  paid  it,  and  did  not  know  that  it  had  ever  been  paid, 
but  supposed  his  partner  had  discharged  it,  was  declared  to  be 
insufficient  to  take  the  case  out  of  the  statute.  It  is  true,  that  the 
partnership  was  dissolved  when  this  declaration  was  made,  but  the 
court  did  not  put  the  case  on  that  point.  It  was  determined  on  the 
insufficiency  of  the  acknowledgment.  We  think,  upon  the  princi- 
ples expressed  by  the  court  in  the  case  in  8  C,  that  an 

•  acknowledgment  which  will  revive  the  original  cause  of  [  *  315  ] 
action,  must  be  unqualified  and  unconditional.      It  must 

show  positively  that  the  debt  is  due  in  whole  or  in  part.  If  it  be 
connected  with  circumstances  which  in  any  manner  affect  the  claim, 
or  if  it  be  conditional,  it  may  amount  to  a  new  assumpsit  foe  which 
the  old  debt  is  a  sufficient  consideration ;  or  if  it  be  construed  to 
revive  the  original  debt,  that  revival  is  conditional,  and  the  perfor- 
mance of  the  condition,  or  a  readiness  to  perform  it,  must  be  shown. 

In  the  case  at  bar,  the  defendant  said  to  one  witness,  that  if  the 
plaintiff  had  come  forward  and  settled  certain  claims  the  defendant 
had  against  him,  he  would  have  given  him  his  powder;  and  to 
another  he  said,  "  he  should  be  ready  to  deliver  the  powder  whenever 
the  plaintiff  settled  a  suit  which  Doctor  Ewell  had  brought  against 
.  defendant  in  the  court  of  Alexandria,  on  account  of  a  patent  right 
and  machine  sold  to  him  by  the  plaintiff." 

These  declarations  do  not  amount  to  an  unqualified  and  uncon- 
ditional acknowledgment  that  the  original  debt  was  justly  demand- 
able.  They  assert  a  counter  claim  on  the  part  of  the  defendant, 
which  he  was  determined  to  oppose  to  that  of  the  plaintiff.  He  did 
not  mean  to  give  validity  to  the  plaintiff's  claim,  but  on  condition 
that  his  own  should  be  satisfied.  These  declarations,  therefore, 
cannot  be  construed  into  a  revival' of  the  original  cause  of  action, 
unless  that  be  done  on  which  the  revival  was  made  to  depend.  It 
may  be  considered  as  a  new  promise,  for  which  the  old  debt 

*  is   a   sufficient  consideration,  and  {he  plaintiff  ought  to  ['^  316  ] 
prove  a  performance,  or  a  readiness  to  perform,  the  con- 
dition on  which  the  promise  was  made. 

A  distinction  seems  to  have  been  taken  in  England,  between  a 
promise  to  pay  a  sum  of  money,  and  a  contract  for  the  performance 
of  a  particular  act.  In  Boydell  v.  Drummond,  2  Campb.  N.  P.  157, 
Lord  EUenborough  said :  ^  If  a  man  acknowledges  the  existence  of  a 
debt  barred  by  the  statute,  the  law  has  been  supposed  to  raise  a  new 
promise  to  pay  it,  and  thus  the  remedy  is  revived ;  but  no  such  effect 
can  be  given  to  an  acknowledgment  where  the  cause  of  action  arises 
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from  the  doing,  or  omitting  to  do,  some  act,  at  a  particular  moment 
in  breach  of  a  contract." 

But,  without  placing  the  cause  on  this  distinction,  the  court  is  of 
opinion  that  the  original  cause  of  action  is  not  revived,  and  that 
there  is  no  error  in  the  judgment 

JudgmeiU  affirmed,  with  costs. 

I  P.  sail ;  6  P.  86. 


Fowls  v.  The  Common  Council  of  Alexandria. 

11  W.  820. 

A  demavrer  to  evidence  must  be  joined,  otherwise  no  judgment  can  be  rendered  on  it. 
Snch  a  demurrer  is  not  proper  to  bring  before  the  court  evidence  on  both  sides,  tending  to 
prove  and  disprove  certain  facts ;  and  a  judgment  thereon  is  erroneous. 

Tnis  cause  was  argued  by  Webster  and  Swann,  iot  the  plaintiff^ 
and  by  Jaties  and  Taylor,  for  the  defendant 

Story,  J.,  delivered  the  opinion  of  the  court. 
[•321  ]  •  This  is  a  writ  of  error  from  the  circuit  court,  sitting  at 
Alexandria,  for  the  District  of  Columbia.  The  original 
action  was  brought  against  the  defendants  to  recover  damages 
asserted  to  have  been  sustained  by  the  plaintiff,  in  consequence  of 
the  neglect  of  the  defendants  to  take  due  bonds  and  security  from  one 
Philip  G.  Marsteller,  licensed  by  them  as  an  auctioneer  for  the  years 
1815,  1816, 1817,  and  1818,  according  to  the  express  provisions  of 
the  statute  in  this  behalf  enacted. 

At  the  trial  below,  upon  the  general  issue,  one  of  the  principal 
points  in  controversy  was,  whether  the  said  Marsteller  was,  in  fact, 
licensed  by  the  defendants  as  an  auctioneer  during  the  years  above 
stated ;  and  both  parties  introduced  a  good  deal  of  evidence,  for  the 
purpose  of  supporting  or  repelling  the  presumption  of  the  fact.  The 
defendants  demurred  to  the  evidence  as  insufficient  to  maintain  the 
plaintiif 's  action,  and  the  record  itself  contains  the  whole  evidence 
introduced  at  the  trial,  as  well  that  arising  from  the  testimony  of 
witnesses  as  that  arising  from  written  documents. 

There  is  no  joinder  in  demurrer  on  the  record,  which  is  probably 
a  mere  defect  in  the  transcript,  as  the  court  proceeded  to  give  judg- 
ment upon  the  demurrer  in  favor  of  the  defendants.  Without  a 
joinder  in  demurrer,  no  such  judgment  could  be  properly  entered ; 
and  such  joinder  ought  not  to  have  been  required  or  permitted  while 
there  was  any  matter  of  fact  in  controversy  between  the  parties. 
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•  Indeed,  the  nature  of  the  proceedings  upon  a  demurrer  [•322] 
to  evidence,  seems  to  have  been  totally  misunderstood  in 
the  present  case.     It  is  no  part  of  the  object  of  such  proceedings,  to 
bring  before  the  court  an  investigation  of  the  facts  in  dispute,  or  to 
weigh  the  force  of  testimony  or  the  presumptions  arising  from  the 
evidence.     That  is  the  proper  province  of  the  jury.     The  true  and 
proper  object  of  such  a  demurrer  is  to  refer  to  the  court  the  law  arising 
from  facts.     It  supposes,  therefore,  the  facts  to  be  already  admitted 
and  ascertained,  and  that  nothing  remains  but  for  the  court  to  apply 
the  law  to  those  facts.     This  doctrine  is  clearly  established  by  the 
authorities,  and  is  expounded  in  a  very  able  manner  by  Lord  Chief 
Justice  Eyre,  in  delivering  the  opinion  of  all  the  judges  in  the  case 
of  Gibson  v.  Hunter,  before  the  house  of  lords.    2  H.  Bl.  187.     It  was 
there  held,  that  no  party  could  insist  upon  the  other  party 's-joining 
in  demurrer,  without  distinctly  admitting   upon  the  record    ever} 
fact  and  every  conclusion  which  the  evidence  given  for  his  adversary 
conduced  to  prove.     If,  therefore,  there  is  parol  evidence  in  the  case 
which  is  loose  and  indeterminate,  and  may  be  applied  with  more  or 
less  effect  to  the  jury,  or  evidence  of  circumstances,  which  is  meant 
to  operate  beyond  the  proof  of  the  existence  of  those  circumstances, 
and  to  conduce  to  the  proof  of  other  facts,  the  party  demurring  must 
admit  the  facts  of  which  the  evidence  is  so  loose,  indeterminate,  and 
circumstantial,  before  the  court  can  compel  the  other  side  to 
join  •  therein.     And  if  there  should  be  such  a  joinder  [  *  323  ] 
without  such  admission,  leaving  the  facts  unsettled  and 
indeterminate,  it  is  a  sufficient  reason  for  refusing  judgment  upon  the 
demurrer;   and  the  judgment,  if  any  is  rendered,  is  liable  to  be 
reversed  for  error.     Indeed,  the  case  made  for  a  demurrer  to  evidence, 
is,  in  many  respects,  like  a  special  verdict.    It  is  to  state  facts,  and 
not  merely  testimony  which  may  conduce  to  prove  them.     It  is  to 
admit  whatever  the  jury  may  reasonably  infer  from  the  evidence,  and 
not  merely  the  circumstances  which  form  a  ground  of  presumption. 
The  principal  difference  between  them  is,  that  upon  a  demurrer  to 
evidence,  a  court  may  infer,  in  favor  of  the  party  joining  in  demurrer, 
every  fact  of  which  the  evidence  might  justify  an  inference ;  whereas, 
upon  a  special  verdict,  nothing  is  intended  beyond  the  facts  found. 

Upon  examination  of  the  case  at  bar,  it  will  be  at  once  perceived 
that  the  demurrer  to  evidence,  tried  by  the  principles  ahready  stated, 
is  fatally  defective.  The  defendants  have  demurred,  not  to  facts,  but 
to  evidence  of  facts ;  not  to  positive  admissions,  but  to  mere  circum* 
stances  of  presumption  introduced  on  the  other  side.  The  plaintiff 
endeavored  to  prove,  by  circumstantial  evidence,  that  the  defendants 
granted  a  license  to  Marsteller  as  an  auctioneer.     The  defendants 
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not  only  did  not  admit  the  existence  of  such  a  license,  but  they  in* 
troduced  testimony  to  disprove  the  fact  Even  if  the  de- 
[  •  324  ]  murrer  could  be  considered  as  being  exclusively  taken  *to 
the  plaintiff's  evidence,  it  ought  not  to  have  been  allowed 
without  a  distinct  admission  of  the  facts  which  that  evidence  con- 
duced to  prove.  But  when  the  demurrer  was  so  framed  as  to  let  in 
the  defendants'  evidence,  and  thus  to  rebut  what  the  other  side  aimed 
to  establish,  and  to  overthrow  the  presumptions  arising  therefrom,  by 
counter  presumptions,  it  was  the  duty  of  the  circuit  court  to  overrule 
the  demurrer,  as  incorrect^  and  untenable  in  principle.  The  question 
referred  by  it  to  the  court  was  not  a  question  of  law,  but  of  fact. 

This  being,  then,  the  posture  of  the  case,  the  next  consideration  is, 
what  is  the  proper  duty  of  this  court,  sitting  in  error  ?  It  is,  undoubt- 
edly, to  reverse  the  judgment,  and  award  a  venire  facias  de  novo. 
We  may  say,  as  was  said  by  the  judges  in  Gibson  v.  Hunter,  2  H.  BL 
187,  that  this  demurrer  has  been  so  incautiously  framed,  that  there 
is  no  manner  of  certainty  in  the  state  of  facts,  upon  which  any  judg- 
ment can  be  founded.  Under  such  a  predicament,  the  settied  practice 
is  to  award  a  new  trial,  upon  the  ground  that  the  issue  between  the 
parties,  in  effect,  has  not  been  tried. 

Judgment  reversed,  and  a  venire  fa^das  de  novo  awarded. 

12W.  888;  20H.427. 


Piles  and  others.  Plaintiffs  in  Error,  v.  Bouldin  and  others,  Defend- 
ants in  Error. 

11  W.  825. 

Under  the  statnte  of  limitations  of  Tennessee,  of  1797,  c.  43,  s.  4,  peaceable  and  oninter- 
mpted  possession,  claiming  to  hold  the  land  adverse  to  the  claims  of  all  other  persons,  for 
seven  years,  under  a  grant,  or  deed  of  conveyance  founded  npon  a  grant,  gives  a  complete 
title  to  the  person  who  has  the  possession. 

This  cause  was  argued  by  IsaacSj  for  the  plaintiffs  in  error,  no 
counsel  appearing  for  the  defendants  in  error. 

DuvALL,  J.,  delivered  the  opinion  of  the  court. 

This  cause  is  brought  up,  by  writ  of  error,  from  the  judgment  of 
the  circuit  court  for  the  district  of  West  Tennessee. 

The  lessee  of  Bouldin  and  others,  who  were  plaintiffs  in  the  court 
below,  brought  an  ejectment  against  Conrad  Piles  and  others,  for  a 
tract  of  land  containing  2,500  acres,  lying  in  Overton  County,  on 
Wolf  Biver,  granted  by  the  State  of  North  Carolina,  by  patent,  dated 
July  10, 1788,  to  Thomas  and  Robert  King,  who,  by  deed,  bearing 
date  25th  of  March,  1793,  for  a  valuable  consideration,  conveyed  the 
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Mune  to  David  Ross,  of  Virginia.     Ross,  by  his  last  will  and 
testament^  *  duly  proved  and  recorded,  devised  the  same  to  [  *  326  ] 
his  four  children,  namely,  Eliza  Myers,  wife  of  Jacob  Myers, 
Amanda  A.  Duffield,  wife  of  John  Duffield,  Frederick  A.  Ross,  and  Da- 
vid Ross,  jun.,  the  lessors  of  the  plaintiff,  as  tenants  in  common  in  fee. 

The  defendant,  Piles,  rested  his  defence  on  the  location  of  several 
grants  which  were  offered  in  evidence  on  the  trial :  1.  A  grant  dated 
24th  of  December,  1798,  founded  on  a  warrant  dated  10th  of  March, 
1780,  by  the  State  of  North  Carolina,  to  Henry  Rowan,  for  a  tract 
containing  320  acres,  called  Walnut  Grove,  lying  in  Hawkins  coun- 
ty, on  Spring  Creek.  2.  A  grant  bearing  the  same  date,  and  founded 
on  the  same  warrant,  by  the  State  of  North  Carolina,  to  Henry 
Rowan,  for  another  tract  containing  320  acres,  adjoining  Walnut 
Ghrove,  and  having  the  same  beginning.  This  tract  was  conveyed  by 
deed,  dated  22d  of  September,  1800,  for  a  valuable  consideration,  to 
Conrad  Piles,  and  is  described  to  include  a  cabin  known  by  the 
name  of  Livingston's  Cabin.  3.  A  grant  bearing  date  on  the  15th 
of  August,  1808,  to  Conrad  Piles,  by  the  State  of  Tennessee,  for  a 
tract  lying  in  Overton  county,  on  Rotton's  Fork  of  Wolf  River,  con- 
taining 200  acres ;  and,  4.  Another  tract  adjoining  the  former,  con- 
taining the  like  quantity,  granted  by  patent  of  the  same  date  to 
Conrad  Piles.  Piles  possessed  both  the  tracts  granted  to  Rowan ; 
one  by  purchase,  the  other  by  a  parol  lease  for  years.  All  these 
tracts  are  located  on  the  plat  exhibited  on  the  trial,  and  none 
of  the  locations  were  contested.  The  title  *  of  the  plaintiffs  [  '327  ] 
is  admitted  to  be  regularly  deduced  from  the  first  patentee. 

The  defendants  read  in  evidence  the  two  grants  before  mentioned 
firom  the  State  of  North  Carolina,  to  Henry  Rowan,  for  320  acres 
each ;  the  first  is  described  as  lying  in  Hawkins  county,  <<  beginning 
on  two  hickories,  an  ash,  and  a  Spanish  oak,  on  the  north  side  of 
Spring  Creek ;  running  north  fifty  poles,  to  a  stake ;  west  335  poles, 
to  a  stake ;  south  167  poles  to  a  stake  crossing  Spring  Creek ;  east 
835  poles  to  a  stake ;  and  thence  to  the  beginning."  The  second 
tract  has  the  same  beginning,  ccdls  '^  to  adjoin  the  first,  running  east 
335  poles,  to  a  stake ;  north  167  poles,  to  a  stake ;  west  335  poles,  to 
a  stake ;  then  to  the  beginning."  Also,  two  grants  firom  the  State 
of  Tennessee  to  himself,  for  200  acres  each,  dated  15th  of  August, 
1808.  These  grants  interfere  with  the  plaintiff's  grant  of  2,500  acres, 
and  cover  all  the  land  of  which  the  defendant  was  in  possession 
within  the  bounds  of  the  plaintiff's  grant  at  the  commencement  of 
the  suit,  namely,  the  17th  of  October,  1817.  Nearly  one  half  of 
Rowan's  tract,  called  Walnut  Grove,  is  included  withii  the  tract  foi 
which  the  ejectment  is  brought ;  the  settlement  called  Livingston's 
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Cabin  lies  principally  in  that  part  of  Walnut  Grove,  thus  running 
foul  of  the  tract  owned  by  the  lessors  of  the  plaintiff.  Helm's  im- 
provement is  contained  partly  in  Walnut  Grove,  and  within  one  of 
the  tracts  of  200  ac^es  granted  to  Piles,  which  is  included  almost 

wholly  in  the  tract  of  the  lessors  of  the  plaintiff,  and  in- 
[  •  328  ]  eludes  both  Livingston's  Cabin  and  Helm's  *  Settlement. 

Pile^*  has  made  another  settlement  included  in  the  tract 
callec  Walnut  Grove,  a  part  of  which  is  contained  within  the  lines 
of  the  tract  for  which  the  ejectment  is  brought 

The  defendant.  Piles,  proved  that  the  grants  before  mentioned,  to 
Rowan  and  to  himself,  covered  all  the  lands  of  which  he  was  pos- 
sessed within  the  grant  of  the  plaintiffs ;  he  also  proved  that  the  grant 
of  Walnut  Grove  to  Rowan  included  Livingston's  Cabin  as  repre- 
sented on  the  plat,  and  that  he  had  been  in  the  peaceable  possession 
thereof  for  more  than  eight  years  before  the  commencement  of  this 
rait ;  and  that  he  had  also  been  in  possession  of  a  piece  of  ground 
within  one  of  the  grants  to  himself,  and  which  is  also  within  the  plain- 
tiff's grant,  and  which  he  had  held  and  cultivated  more  than  eight 
years  before  the  commencement  of  this  suit ;  and  relied  on  the  statute 
of  limitations.  It  was  also  proved  that  Rowan,  in  1806,  had  made  a 
parol  lease  of  the  tract  called  Walnut  Grove  to  one  Helm,  for  six 
years,  in  consideration  of  certain  improvements;  that  Helm  took 
possession,  built  a  cabin,  and  cleared  a  few  acres  of  land ;  that  in  the 
fall  of  1807,  Piles  bought  his  lease,  and  agreed  to  make  the  further 
improvements  stipulated,  and  return  the  possession  to  Rowan ;  that 
he  took  possession  immediately,  and  continued  in  possession,  claim- 
ing for  himself,  and  not  as  tenant  for  Rowan,  though  he  did  not 
mention  his  claim  until  after  he  had  bought  Helm's  lease. 

Under  these  circumstances  the  defendant.  Piles,  by  his 
[  •  329  ]  counsel,  moved  the  court  to  instruct  *  the  jury,  that  if  the 

deed  from  Rowan  to  Piles  contained,  in  its  first  part,  a  suf- 
ficiently certain  description,  according  to  the  evidence,  of  the  land 
included  in  Rowan's  first  grant,  that  then  they  should  disregard  any 
subsequent  description  therein  which  should  be  repugnant  to  said 
first  description.  And,  also,  to  charge  the  jury  that  if  the  deed  from 
Rowan  to  the  defendant  did  not  cover  the  said  land,  yet,  that  if  they 
believed  the  defendant  went  into  possession  of  the  land  contained  in 
the  said  first  grant  to  Rowan,  under  the  lease  from  Rowan  to  Helm, 
as  stated  in  the  evidence,  the  defendant  could  defend  himself  in  this 
action  of  ejectment,  as  tenant  of  Rowan,  without  making  his  land- 
lord a  defendant ;  that,  as  between  Rowan  and  the  defendant,  he,  the 
defendant,  could  not  change  the  nature  of  his  possession,  but  that  the 
same  would  operate  for  Rowan's  benefit  to  perfect  his  title  under  the 
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statute  of  limitations,  as  against  the  plaintiff^  and  persons  claiming 
under  adversary  grants ;  and  that,  if  the  defendant's  possession  had 
perfected  Rowan's  title,  and  made  it  a  better  title  than  the  plaintiff's, 
then,  the  defendant  having  shown  a  better  outstanding  title,  the 
plaintiff  would  not  be  entitled  to  recover.  Which  instructions  the 
court  refused  to  give,  but  instructed  the  jury  that  Piles  coul(f  not 
avail  himself  of  the  statute,  and  that  his  deed  from  Rowan,  by  legal 
construction,  did  not  cover  the  land  included  in  Rowan's  first  grant. 
From  this  opinion  of  the  court  an  exception  was  taken,  and  the 
cause  is  now  before  this  court  for  revision. 

•  The  counsel  for  the  plaintiffs  in  error  insists  that  the  [  *  330  J 
circuit  court  erred  on  both  points. 

The  two  grants  to  Rowan  begin  at  the  same  place,  have  the  same 
form  and  dimensions,  and  contain  the  same  quantity  of  land.  The 
deed  from  Rowan  to  Piles  adopts  the  courses  and  distances  of  the 
second  grant  precisely,  and  proceeds  to  describe  it  as  including  the 
cabin  commonly  called  Livingston's  Cabin;  but  Livingston's  Cabin  is 
included  in  the  first  grant,  called  Walnut  Grove.  The  counsel  for 
the  plaintiffs  in  error  contends,  that  if  the  first  grant  is  not  conveyed 
by  the  deed,  it  is,  at  least,  doubtful  which  of  the  two  tracts  was 
intended  to  be  conveyed ;  and  that,  therefore,  it  was  a  question  of 
location  to  be  settled  by  the  jury,  not  a  question  of  law  to  be  decided 
by  the  court  But  this  court  is  of  a  different  opinion.  Admitting 
the  universality  of  the  maxim,  de  jure  respondent  judices,  de  facto 
juratores^  it  will  not  be  denied  that  it  is  the  province  of  the  court  to 
decide  upon  the  force  and  legal  effect  of  a  sealed  instrument.  The 
deed  conveys,  by  metes  and  bounds,  the  land  contained  in  the  second 
grant  to  Rowan,  conresponding  precisely,  in  courses  and  distances, 
from  the  beginning  to  the  given  line  inclusive ;  and  will  not  admit 
of  the  construction,  that  the  first  tract,  called  Walnut  Grove,  was 
conveyed,  merely  because  it  includes  Livingston's  Cabin.  The  de- 
scription in  the  deed  was  full  and  complete  without  reference  to 
Livingston's  Cabin ;  the  mention  of  which  appears  evidently  to  be  a 
mistake,  from  inattention  in  the  writer  of  the  deed,  and 
•conveyed  no  right  or  interest  whatever  in  the  first  grant.  [•331] 
And  it  is  conclusive  in  the  construction  of  this  deed,  that  it 
could  not  have  been  the  intention  of  either  party  that  the  tract 
called  Walnut  Grove  was  intended  to  be  conveyed,  that  it  calls  to 
begin  "on  the  comer  of  the  Walnut  Grove  tract"  There  is  no  error 
in  the  judgment  of  the  circuit  court  in  refusing  to  instruct  the  jury 
according  to  the  first  prayer  of  the  counsel  for  the  defendant 

The  second  question  arises  upon  the  plea  of  the  statute  of  limita* 
tions. 

VOL.  VI.  52 
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By  the  4th  section  of  the  act  of  the  State  of  Tennessee,  passed  in 
the  year  1797,  c.  43,  peaceable  possession,  for  seven  years,  by  any 
person,  under  a  grant,  or  deed  of  conveyance  founded  upon  a  grant, 
gives  a  complete  title  to  the  person  who  has  the  possession ;  and  all 
persons  who  neglect,  for  that  period,  to  prosecute  their  claims,  are 
declared  to  be  forever  barred.  There  is  the  usual  saving  to  infants, 
&C.  In  this  case,  the  record  affords  abundant  proof,  which  is  uncon- 
tradicted, that  Piles  had  peaceable  and  uninterrupted  possession  of 
all  the  settlements  made  by  him,  comprehended  within  the  lines  of 
the  plaintiff's  grant,  and  claimed  to  hold  the  same  as  his  own, 
adverse  to  the  claims  of  all  persons  whatever.  The  settlement  called 
Livingston's  Cabin,  and  that  made  by  Helm,  and  transferred  by 
Helm  to  Piles,  are  included  in  his  own  grant  for  two  hundred  acres, 

dated  August  15, 1808,  and  also  within  the  plaintifTs  grant, 
[*332]  and  principally  within  that  part  of  Rowan's  first  *  grant, 

which  interferes  with  that  of  the  plaintiffs.  His  third  pos- 
session is  contained  within  Rowan's  first  grant,  which  interferes  with 
the  plaintifTs  grant  as  has  already  been  stated.  All  these  possessions, 
being  founded  on  grants,  are  protected  by  the  act  of  limitations,  the 
provisions  of  which  are  too  plain  to  be  misunderstood. 

On  this  point,  the  opinion  of  the  circuit  court  is  reversed,  and  a 
venire  facias  de  novo  awarded. 


Doe,  ex  dem.  Governeur's  Heirs,  v.  Robertson  and  others. 

11  W.  332. 

An  alien  who  becomes  naturalized  may  hold  land  acquired  before  his  naturalisation. 

^  grant  by  a  State  to  an  alien  is  not  void ;  he  may  take  though  he  cannot  hold  against  th* 

State. 
The  laws  of  Virginia  did  not  prohibit  the  issue  of  a  patent  to  an  alien. 
An  act  of  the  legislature,  confirming  the  title  of  the  heirs  of  an  alien,  is  valid  as  against  i» 

junior  patentee ;  he  did  not  acquire  a  good  title  when  the  senior  title  escheated  to  the  State. 

This  case  is  stated  in  the  opinion  of  the  court. 
Sampson^  for  the  plaintiff. 

Bibb^  for  the  defendant. 

I  •  348  ]       •Johnson,  J.,  delivered  the  opinion  of  the  court 

This  cause  comes  up  from  the  circuit  court  of  Kentucky, 
upon  a  difference  of  opinion  certified  from  that  court. 

The  case  was  this :  Robertus  S.  Brantz,  through  whom  the  plain- 
tiffs make  title,  obtained,  on  the  11th  of  October,  1784,  two  grants 
from  the  commonwealth  of  Virginia,  comprising,  together,  10,000 
acres  of  land  lying  in  Kentucky. 
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One  Duncan  Rose,  through  whom  the  defendants  msike  title 
obtained  a  similar  grant,  of  the  date  of  December  2, 1785,  covering 
a  part  of  the  same  land. 

Robertus  Brantz,  at  the  date  of  his  patent,  •was  an  alien,  [  *  349  ] 
but  became  naturalized  in  Maryland  on  the  8th  of  Novem- 
ber, 1784,  less  than  one  month  after  the  date  of  his  patent,  and  near 
a  year  before  that  of  the  defendant  was  obtained. 

Some  doubts  appear  to  have  been  raised  on  the  validity  of  Brantz's 
patent  at  an  early  period,  and,  in  the  year  1796,  the  legislature  of 
Kentucky  passed  an  act,  reciting  that  Brantz  was  an  alien  when  the 
patent  issued,  and  affirming  his  estate  as  against  the  rights  of  the 
commonwealth,  leaving  it  to  operate  as  to  all  other  persons  as  if  that 
act  had  not  passed. 

Brantz  died  in  1797,  leaving  a  son,  J.  Brantz,  an  alien,  incapable 
of  inheriting,  and  owing  debts  to  a  considerable  amount  to  the 
Governeurs.  The  son,  unaware  of  his  disability,  executed  a  letter 
of  attorney,  under  which  the  land  was  sold ;  and  the  purchasers,  the 
Governeurs,  subsequently  dbcovering  this  defect,  obtained  another 
act  from  that  State  affirming  their  estate. 

And  this  makes  out  the  plaintiff's  title. 

The  defendant's  title  is  regularly  deduced  through  the  patent  to 
Duncan  Rose. 

The  record  presents,  first,  a  general  instruction  prayed  for  in  behalf 
of  the  plaintiffs  on  their  right  to  recover.  And  of  this  there  can  be  no 
question  independently  of  the  points  made  in  the  instructions  moved 
for  by  the  defendant,  having  regard  to  the  effects,  1.  Of  his  alien 
character;  2.  That  of  his  son;  and,  3.  Of  the  compact  between 
Virginia  and  Kentucky  on  the  rights  of  the  parties. 

•  These  will  be  considered  in  their  own  language,  and  in  [  *  360  ] 
their  order.     The  first  is :  — 

'^  That  if  the  jury  find  that  R.  S.  Brantz  was  an  alien  at  the  time 
when  the  patents  given  in  evidence  were  procured  by  him,  nothing 
passed  to  him  by  the  said  patent,  but  that  it  was  void." 

Although  this,  as  well  as  the  subsequent  prayers  of  the  defendant, 
purport  to  present  distinct  propositions,  it  will  be  unavoidable  that 
they  should  be  considered  in  connection  with  each  other,  and  with 
reference  to  the  general  prayer  of  the  plaintiff  for  a  charge  in  his 
favor.  The  defendant's  object  in  propounding  them,  is  to  repel  the 
prayer  of  the  plaintiff,  and  to  obtain  a  charge  that  the  jury  should 
find  in  his  favor.  They  are  introduced,  in  fact,  as  grounds  upon 
which  the  prayer  of  the  plaintiff  should  be  rejected. 

And,  in  this  view  of  the  subject,  the  proposition  stated  draws  after 
it  the  consideration  of  another,  to  wit :  Whether,  although  the  patent 
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to  Braqtz  should  be  pronounced  void,  in  consideration  of  his  inca« 
pacity  to  take  at  the  time  of  its  emanation,  his  subsequent  naturali- 
zation did  not  relate  back  so  as  to  obviate  every  consequence  of  this 
alien  disability. 

On  this  subject  of  relation,  the  authorities  are  so  ancient,  so  uni* 
form  and  universal,  that  nothing  can  raise  a  doubt  that  it  has  a 
material  bearing  on  this  cause,  but  the  question  whether  natural- 
ization in  Maryland  was  equivalent  to  naturalization  in  Kentucky. 
To  this  the  articles  of  confederation  furnish  an  affirmative 
[  •  351  ]  answer,  and  the  •defendant  has  not  made  it  a  question. 
Nor,  indeed,  has  he  made  a  question  on  the  subject  of  rela- 
tion back ;  yet  it  is  not  easy  to  see  how  he  could  claim  the  benefit 
of  an  affirmative  answer  on  the  question  he  has  raised,  without  first 
extricating  his  cause  from  the  efiects  of  the  subsequent  naturalization, 
upon  the  rights  derived  to  Brantz  through  his  patent. 

The  question  argued,  and  intended  to  be  exclusively  presented  here, 
is,  whether  a  patent  for  land  to  an  alien  be  not  an  absolute  nullity  ? 

The  argument  is  that  it  was  so  at  common  law,  and  that  the  Vir- 
ginia land  laws,  in  some  of  their  provisions,  affirm  the  common  law 
on  this  subject. 

We  think  the  doctrine  of  the  defendant  is  not  to  be  sustained  on 
either  ground. 

It  is  true,  Sir  William  Blackstone  has  expressed  himself  on  this 
subject  with  less  than  his  usual  precision  and  circumspection ;  but, 
whether  the  context  be  considered,  or  his  authorities  examined,  we 
shaU  find  that  this  doctrine  cannot  be  maintained.  The  passage 
relied  on  is  found  in  his  second  volume,  (pp.  347,  348,  of  Christian,) 
in  these  words:  "  K  the  king  grants  lands  to  an  alien,  it  operates  noth- 
ing.'' But  it  would  be  doing  injustice  to  the  writer  not  to  weigh  his 
meaning  by  the  words  preceding  and  foUowing  this  sentence.  His 
language  is  this :  '<  But  the  king's  grant  shall  not  enure  to  any  other 
intent  than  that  which  is  precisely  expressed  in  the  grant  As,  if  he 
grants  lands  to  an  alien,  it  operates  nothing ;  for  such  grant 
[  *  352  ]  shall  not  also  *  enure  to  make  him  a  denizen,  that  so  he  may 
be  capable  of  taking  by  grant."  And  the  authority  referred 
to  is  Brooke's  Abr.  Patent,  62 ;  and  Finch's  Law,  110.  (It  ought 
to  be  111.) 

If  we  could  admit  that  this  learned  writer  could  have  committed 
BO  egregious  a  blunder  as  to  suppose  that  an  alien  must  be  made  deni- 
zen before  he  could  take  by  grant,  as  a  general  proposition,  he  might 
stand  charged  with  having  greatly  transcended  his  authorities.  But 
when  it  is  considered  that  the  effect  of  an  alien's  being  made  deni- 
zen is  not  to  enable  him  to  take  lands,  but  to  .enable  him  to  hold 
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them  against  the  king,  we  at  once  see,  that  his  language  is  to  be 
limited  to  the  proposition  laid  down  in  the  previous  sentence,  to  wit : 
that  the  king's  grants  shall  not  enure  to  the  double  intent,  when 
made  to  an  alien,  of  vesting  in  him  the  thing  granted,  and  then,  by 
implication,  constituting  him  a  denizen,  so  as  to  enable  him  to  hold 
an  indefeasible  estate. 

In  the  case  referred  to,  as  abridged  by  Brooke,  the  latter  proposition 
alone  is  laid  down ;  and  the  case  in  the  Year  Books,  which  the 
author  cites,  affirms  nothing  more.  This  was  Bagot's  case,  7  Ed- 
ward IV.  p.  29,  which  appears  to  have  occasioned  a  vast  deal  of 
discussion  for  several  terms  in  the  British  courts,  and  in  which  Bagot, 
and  another  grantee  of  an  office  by  the  crown,  brought  assize,  and 
the  defendant  pleaded,  as  to  Bagot,  aUen  nee.  In  that  cause  there 
was  no  office  found,  and  the  question  on  this  part  of- the  case  dis- 
tinctly was,  whether  the  grant  did  not  both  vest  the  right 
to  the  office,  and  create  a  *  capacity  to  maintain  assize  to  [  *  353  ] 
recover  it.  So,  in  a  case  in  4  Leon.  82,  the  same  question 
was  raised,  where  there  had  been  an  inquest  of  office ;  and  in  both 
the  decision  distinctly  was,  that  the  king's  grant  did  not  enure  to  an 
intent  not  expressed  distinctly  as  its  object ;  or,  in  other  words,  to  a 
double  intent,  one  direct,  the  other  incidental.  In  the  latter  case,  the 
alien's  right  had  been  affirmed  by  a  patent  from  the  queen,  and  the 
point  eirgued  was,  that  the  right  of  the  party  was  protected  by  the 
act  of  the  queen  against  the  efiect  of  the  office  found.  But,  in  both 
thes^  cases,  the  decision  was  no  more  than  this,  that  the  act  of  the 
crown  did  not  incidentally  make  the  party  a  denizen ;  and  while  an 
alien,  he  could  not  be  enabled,  by  any  act  of  the  crown,  to  exercise 
rights  which  appertained  only  to  denizens,  or  to  persons  naturalized, 
or  natural-bom  subjects. 

The  other  authority,  to  which  Blackstone  refers,  to  wit.  Finch, 
imports  no  more  than  that  an  alien'  shall  not  maintain  an  action, 
real  or  mixed,  but  has  no  direct  bearing  upon  the  doctrine  for  which 
it  seems  to  have  been  cited  by  the  author. 

The  words,  in  the  passage  in  Blackstone,  more  immediately  relied 
on  by  the  defendant,  to  wit,  "  if  he  grants  to  an  alien,  it  operates 
nothing,"  are  obviously  taken  from  another  passage  in  Brooke's  Abr. 
Patent,  44,  which  article  gives  those  words  as  a  dictum  of  Eeble, 
one  of  the  judges.  And  by  referring  to  the  authority  in 
•  the  Year  Book,  on  which  the  author  relies,  to  wit,  2  Hen.  [  *  354  ] 
VII.  13,  the  dictum  is  there  found  attributed  to  Keble. 
But  in  that  case,  as  in  Bagot's  case,  there  is  nothing  more  argued 
than  that  the  king's  grant  shall  not  enure  to  the  double  purpose. 
And  the  observation  of  Keble  is  only  made  by  way  of  illustration, 
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acoompanied  by  several  others  of  a  similar  character,  such  as  that  a 
grant  of  land  to  a  felon  shall  not  operate  as  a  pardon  ;  or  a  grant  to 
a  company  not  corporate,  carry  with  it  a  grant  of  incorporation. 

It  is  clear,  therefore,  that  this  doctrine  has  no  sufficient  sanction 
in  authority ;  and  it  will  be  found  equally  unsupported  by  principle 
or  analogy. 

The  general  rule  is  positively  against  it,  for  the  books,  old  and 
new,  uniforml}i^represent  the  king  as  a  competent  grantor  in  all 
cases  in  which  an  individual  may  grant,  and  any  person  in  esse^  and 
not  civiltier  mortuus,  as  a  competent  grantee.  Femes  covert,  infants, 
aliens,  persons  attainted  of  treason  or  felony,  clerks,  convicts,  and 
many  others,  are  expressly  enumerated  as  competent  grantees.  Per- 
kins, Grant,  47, 48, 51,  &c. ;  Comyns's  Dig.  Grant,  B.  1.  It  behooves 
those,  therefore,  who  would  except  aliens,  when  the  immediate  ob- 
ject of  the  king's  grant,  to  maintain  the  exception. 

It  is  argued  that  there  is  an  analogy  between  this  case  and  that 
of  the  heir,  or  the  widow,  or  the  husband,  alien ;  no  one  of  whom 

can  take,  but  the  king  shall  enter  upon  them  without  office 
[  *  355  ]  found.      Whereas,  an  alien  may  take  by  purchase  *  and 

hold  until  devested  by  office  found.  It  is  argued  that  the 
reason  usually  assigned  for  this  distinction,  to  wit :  '<  Nil  firustra  agit 
lex,''  may,  with  the  same  correctness,  be  applied  to  the  case  of  a 
grant  by  the  king  to  an  alien,  as  to  one  taking  by  descent,  dower, 
or  curtesy ;  that  the  alien  only  takes  from  the  king  to  return  the 
subject  of  the  grant  back  again  to  the  king  by  escheat.  But  this 
reasoning  obviously  assumes  as  law  the  very  principle  it  is  introduced 
to  support ;  since,  unless  the  grant  be  void,  it  cannot  be  predicated 
of  it  that  it  was  executed  in  vain.  It  is  also  inconsistent  with  a 
known  and  familiar  principle  in  law,  and  one  lying  at  the  very  root 
of  the  distinction  between  taking  by  purchase  and  taking  by  descent. 
It  implies,  in  fact,  a  repugnancy  in  language.  Since  the  very  reason 
of  the  distinction  between  aliens  taking  by  purchase  and  by  descent 
is,  that  one  takes  by  deed  the  other  by  act  of  law;  whereas,  a  grantee 
ex  vi  termini  takes  by  deed  and  not  by  act  of  law.  If  there  is  any 
view  of  the  subject  in  which  an  alien,  taking  under  grant,  may  be 
considered  as  taking  by  operation  of  law,  it  is  because  the  grant 
issues  and  takes  effect  under  a  law  of  the  State.  But  this  is  by  no 
means  the  sense  of  the  rule,  since  attaching  to  it  this  idea  would  be 
to  declare  the  legislative  power  of  the  State  incompetent  to  vest  in 
an  aUen  even  a  defeasible  estate. 

That  an  alien  can  take  by  deed,  and  can  hold  until  office  found, 

must  now  be  regarded  as  a  positive  rule  of  law,  so  well 
[  •  356  ]  established  that  the  *  reason  of  the  rule  is  little   more 
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than  a  subject  for  the  antiquary.  It  no  doubt  owes  its  present 
authority,  if  not  its  origin,  to  a  regard  to  the  peace  of  society,  and  a 
desire  to  protect  the  individual  from  arbitrary  aggression.  Hence,  it 
is  usually  said  that  it  has  regard  to  the  solemnity  of  the  livery  of 
seisin,  which  ought  not  to  be  devested  without  some  corresponding 
solemnity.  But  there  is  one  reason  assigned  by  a  very  judicious 
compiler,  which,  from  its  good  sense  and  applicability  to  the  nature 
of  our  government,  makes  it  proper  to  introduce  it  here,  I  copy  it 
from  Bacon,  not  having  had  leisure  to  examine  the  authority  which 
he  cites  for  it.  "  Every  person,"  says  he,  "  is  supposed  a  natural- 
born  subject  that  is  resident  in  the  kingdom,  and  that  owes  a  local 
allegiance  to  the  king,  till  the  contrary  be  found  by  oflBice."  This 
reason,  it  will  be  perceived,  applies  with  double  force  to  the  resident 
who  has  acquired  of  the  sovereign  himself,  whether  by  purchase  or 
by  favor,  a  grant  of  freehold. 

It  remains  to  examine  the  effect  of  the  Virginia  laws  upon  grants 
made  to  aliens.  Those  laws  provide  that  aliens  may  purchase  war- 
rants for  land,  and  pass  them  through  all  the  stages  necessary  to 
obtain  a  patent,  and  may  exercise  every  power  over  the  inchoate 
interest  thus  acquired,  in  the  same  manner  with  citizens,  and  after 
returning  the  plat  and  survey  to  the  register's  office,  shall  be  allowed 
eighteen  months  to  become  a  citizen  or  transfer  their  interests  to 
those  who  are  citizens. 

*  These  provisions,  it  is  contended,  import  a  prohibition  [  *  357  ] 
to  issue  a  grant  to  an  alien. 

But  we  think  the  inference  by  no  means  unavoidable ;  and,  in 
addition  to  the  general  and  strong  objections  to  raising  an  enactment 
by  inference,  consider  it  as  unsupported  either  by  the  policy  or  the 
provision  of  the  act 

It  is  well  known  that  the  purchaser  of  a  warrant,  under  the  laws 
of  Virginia,  acquired  a  beneiSicial  interest  in  the  soil^  that  the 
survey  located  that  interest  upon  a  particular  portion  of  soil,  by 
metes  and  bounds,  and  the  interest  thus  acquired  was  devisable, 
assignable,  descendible,  and  wanted,  in  fact,  nothing  but  a  mere  for- 
mality to  give  it  all  the  attributes  of  a  freehold.  Hence  a  doubt 
arose,  not  whether  an  alien  could  acquire  an  interest  under  a  war- 
rant and  survey,  b^t  whether  that  interest  might  not  be  subject  to 
escheat.  The  object  of  the  law  was  to  encourage  aliens  to  purchase 
and  to  settle  the  country;  and  aU  its  provisions  on  this  subject  were 
intended  to  enlarge  his  rights,  not  to  restrict  them.  Aliens  arriving 
in  the  country  could  not  immediately  be  naturalized,  but  they  might 
immediately  enter  upon  those  arrangements  for  establishing  them- 
selves when  naturalized,  which  were  necessary  to  precede  a  grant. 
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Hence,  the  only  trae  construction  of  the  Virginia  law  is  that,  as  to 
all  the  interest  acquired  in  land  previous  to  grant,  it  was  intended  to 
enlarge  their  rights  and  secure  them  from  escheat ;  while,  as  to  the 
rights  which  they  might  acquire  by  patent,  they  were  to  be 
[  •  368  ]  left  under  the  ordinary  *  alien  disabilities,  whatever  those 
were  which  the  law  imposed. 

The  Virginia  act,  therefore,  has  no  influence  upon  the  rights  of 
the  parties  in  this  cause. 

The  object  of  the  next  four  prayers  for  instruction  in  behalf  of 
the  defendant  is,  to  maintain  the  proposition  that  the  act  of  Ken- 
tucky of  1799,  which  confirmed  the  interest  of  the  purchasers  un- 
der the  letter  of  attorney  of  the  son  of  Brantz,  was  iii  derogation 
of  the  rights  of  Duncan  Rose,  the  subsequent  grantee. 

The  argument  is,  that  on  the  decease  of  the  father,  without  an 
heir  that  could  take,  the  land  in  controversy  reverted  to  the  State, 
and  the  junior  patent  then  fastened  upon  it  in  the  ordinary  manner 
in  which  it  attaches  to  the  soil  when  a  prior  grant  is  removed  from 
before  it.  That  the  act  of  1799  was  nothing  more  than  a  junior 
grant  for  the  same  land,  and  a  grant  which  the  State  was  estopped 
from  making  to  the  prejudice  of  the  prior  patentee,  as  well  upon 
general  principles  as  under  the  provisions  of  the  compact  between 
the  two  States. 

It  is  obvious  that,  in  considering  this  argument,  the  court  cannot 
place  the  defendant  on  more  favorable  ground  than  by  substituting 
Virginia  for  Kentucky,  and  allowing  him  all  the  rights  that  he  might 
have  set  up  against  the  former  State.  And  it  is  equally  obvious  that, 
to  admit  of  the  right  set  up  in  favor  of  the  junior  patent's  attaching 
as  a  patent  upon  the  escheat,  it  must  be  affirmed  that  escheated  land 
was  liable  to  be  taken  up  by  patent ;  whereas,  the  act  author- 
[  *  359  ]  izes  *  patents  to  issue  upon  waste  and  unappropriated  lands 
exclusively,  and  not  upon  escheated  property.  And  so  it 
has  been  settled  by  adjudications  both  in  Kentucky  and  Virginia. 
Elmondorff  v.  Carmichael,  3  Littel.  484. 

It  is  further  obvious  that,  as  to  the  claim  set  up  by  the  defendant 
on  the  ground  of  moral  right  and  estoppel,  the  court  will  concede 
much  more  than  he  has  a  right  to  assume,  if  it  allows  him  the  benefit, 
of  his  argument  to  the  whole  extent  in  which  it  may  be  applied  to 
the  rights  and  obligations  of  individuals.  Assuming,  argumenti 
gratia^  that  the  State  could  not  supersede  the  right  of  the  defendant 
derived  under  his  patent,  in  any  case  in  which  an  individual  would 
be  estopped,  or  might  be  decreed  to  convey.  But  it  is  only  on  the 
ground  of  fraud  or  contract  that  the  law  acts  upon  individuals  in 
either  of  the  supposed  cases.     Fraud  is  not  imputable  to  a  govern- 
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ment ;  but  if  it  were,  where  is  there  scope  found  for  the  imputation 
of  it  in  the  relation  between  a  State  and  the  patentee  of  its  vacant 
lands?  In  selling  the  warrant,  the  State  enters  into  contract  no 
farther  than  that  the  purchaser  shall  have  that  quantity  of  vacant 
land  if  he  can  find  it.  And  when  the  patent  issues,  it  is  to  the 
patentee,  if  to  any  one,  that  the  fraud  is  imputable,  if  the  land  be  not 
vacant  The  State  never  intends  to  grant  the  lands  of  another ;  and 
where  the  grantee  is  ignorant  of  the  previous  patent,  the  maxim, 
caveat  emptor^  is  emphatically  applicable  to  this  species  of  con- 
tract. 

But  to  what  result  would  this  doctrine  lead  •us  ?  A  junior  [  *  360  ] 
grant  is  to  be  vested  with  the  attribute  of  hanging  over  a 
valid  and  indefeasible  appropriation  of  soil,  waiting  to  vest  upon  the 
occurrence  of  the  casualty  of  an  escheat,  or  an  indefinite  failure  of 
heirs.  This  may  not  happen  in  a  hundred  years ;  it  may  not  occur 
upon  one  life  as  in  this  case,  but  may  occur  after  the  lapse  of  one 
hundred  lives.  It  is  impossible  that  such  a  claim  can  be  counte- 
nanced. Neither  principle  nor  poUcy  sustains  it.  And,  in  fact,  the 
decision  upon  the  first  ground  is  fatal  to  the  cause  of  the  defendant 
upon  the  last ;  for,  upon  no  principle  but  the  assumed  nullity  of  the 
patent  to  Brantz,  could  any  contract  be  imputed  to  the  State  to  make 
good  the  junior  patent,  under  which  the  defendant  deduces  his  title. 
In  that  case  the  land  would  still  have  remained  vacant  land,  and,  as 
such,  the  junior  patent  would,  of  course,  have  taken  effect  upon  it  as 
a  patent,  and  by  the  immediate  operation  of  the  land  law,  without 
reference  to  the  supposed  incidental  rights  here  set  up. 

So  far  this  court  has  considered  the  cause  as  one  of  a  new  impres- 
sion ;  but,  on  examining  the  adjudications  quoted,  they  are  satisfied 
that,  in  every  point  material  to  the  plaintiffs,  the  case  has  been 
solemnly  adjudicated  in  the  courts  of  Kentucky. 

They  will,  therefore,  direct  an  opinion  to  be  certified  in  favor  of 
the  plainti£ 


Shelby  and  others.  Executors  of  Shelby,  PlaintiiSs  in  Error,  v.  Guy, 

Defendant  in  Em>r. 

U  W.  861. 

FIt6  years'  honA  fide  possession  of  a  slaye  constitutes  a  title,  by  the  laws  of  Virginia,  npon 
which  the  possessor  may  recover  in  detinue;  and  this  title  may  be  set  up  by  the  vendee 
of  such  possessor  in  the  courts  of  Tennessee,  as  a  defence  to  a  suit  brought  by  a  third 
partj  in  those  courts. 

This  cause  was  argued  by  Jones^  for  the  plaintifis  in  error,  and  by 
the  Attorney-  General  and  Whiten  for  the  defendant  in  error. 
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Johnson,  J.,  delivered  the  opinion  of  the  court 

The  plainti&  here  were  defendants  in  the  court  below,  in  an  action 
of  detinue  brought  by  Thomas  Guy,  to  recover  sundry  slaves. 

The  defendants  below  plead  non  detinetj  and  the  act  of  limitations 
of  the  State  of  Tennessee,  which  bars  the  action  of  detinue  in  three 
years. 

The  plaintiff  joins  issue  upon  the  plea  of  non  detinetj  and 
[  *  362  ]  files  a  special  replication  to  the  plea  *  of  the  statute,  the  ob- 
ject of  which  is  to  bring  himself  within  the  saving  in  favor 
of  absentees.  The  defendants  demuired  to  this  replication,  but  the 
demurrer  being  overruled,  the  parties  went  to  trial  on  the  general 
issue,  and  a  verdict  was  rendered  for  the  plaintiff,  in  the  form  now 
usual  in  the  action  of  detinue. 

To  revise  the  judgment  of  the  court  in  overruling  the  demuzrer, 
and  its  decisions  upon  various  points  of  law  raised  in  the  progress 
of  the  trial,  this  writ  of  error  is  brought. 

The  case  was  this.  One  Dickerson,  a  citizen  of  Virginia,  the 
father  of  the  plaintiff's  mother,  was  owner  of  a  female  slave,  named 
Amy,  from  whom  the  slave  claimed  had  descended.  Upon  the  mar- 
riage of  Thomas  Terry  Ghiy  with  the  plaintiff's  mother,  or  soon  after, 
and  prior  to  the  year  1778,  the  slave  Amy  passed  into  the  possession 
of  T.  T.  G.,  but  whether  by  loan  or  parol  gift,  is  a  point  litigated, 
and  upon  which  some  of  the  principal  questions  in  the  cause  arise. 

From  the  year  1778  to  1794,  the  slaves  remained  in  Virginia,  in 
the  possession  of  the  plaintiff's  father,  T.  T.  Q.,  when  he  sold  her 
and  her  increase  to  David  Shelby,  who  thereupon  removed  with  the 
slaves  to  Tennessee,  where  he  and  they  have  ever  since  resided. 

In  the  year  1788,  Dickerson  made  his  will  and  died ;  and  the  will 
was  proved  and  recorded  in  July,  1788.  In  this  will  he  says :  "  I 
lend  to  my  son-in-law,  T.  T.  G.,  the  negroes  which  he  now  has  in  bis 
possession,  that  I  lent  him  in  the  lifetime  of  his  wife,  during 
[  *363  ]  his  natural  life,  namely,  *Cuffee,  Gilbert,  and  Amy;  and  at 
his  death  I  give  the  aforesaid  slaves,  with  their  increase,  to 
my  grandsons,  John  and  Thomas  Ghiy,  and  their  heirs,  forever." 

Thomas  Guy,  here  named,  is  the  plaintiff  in  this  action ;  the  exeo* 
utory  devise  to  him  and  John  took  effect  by  the  death  of  their  father, 
in  1795.  John  died  unmarried,  under  age,  and  intestate,  after  his 
father,  but  before  the  action  brought,  and  neither  of  the  brothers  had 
been  in  the  State  of  Tennessee  until  within  three  years  prior  to  the 
institution  of  the  suit,  but  had  resided  in  the  State  of  Virginia. 

These  are  the  material  facts  in  the  cause.  The  points  argued  have 
been  very  numerous ;  but,  if  the  plaintiff  has  tripped  in  pleading,  by 
a  vicious  replication,  the  questions  on  the  merits  are  put  out  of  the 
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case.     The  points  arising  on  the  demurrer,  therefore,  must  first  be 
considered. 

The  replication  demurred  to,  states  in  substance  the  right  of  Dicker- 
son  to  the  negro  Amy,  and  the  continuance  of  that  right  up  to  his 
death ;  the  bequest  to  the  father  of  the  plaintijff  for  life,  and  to  the 
plaintiff  and  John  after  his  death ;  the  death  of  the  father,  and  of 
John ;  the  qualifying  of  the  executors  on  the  will,  and  their  assent  to 
the  legacy;  the  sale  by  the  father  to  Shelby,  in  1794;  Shelby's 
removal  with  the  slaves  to  Tennessee,  and  subsequent  residence 
there,  and  the  residence  of  John  up  to  his  death,  and  of  the  plaintiii^ 
to  within  three  years  of  the  bringing  of  this  suit,  in  the  State  of  Vir- 
ginia. 

*  The  demurrer  filed  to  this  replication  is  special,  and  as-  [  *  364  ] 
signs  for  cause  — 

1.  That  it  states  the  evidence  of  title,  and  does  not  allege  a  fact. 

3.  That  it  is  double,  in  relying  on  the  facts  both  of  title  and  of 
non-residence. 

But,  claiming  the  right  of  looking  back  to  the  first  fault,  and  other 
benefits  appertaining  to  a  general  demurrer,  to  which,  no  doubt,  he 
is  entitled,  the  counsel  for  the  defendant  have  raised  a  variety  of 
other  questions  in  the  cause,  of  more  interest  than  those  specified. 

As,  first,  that  the  counts  in  the  declaration  are  repugnant,  the  one 
being  essentially  a  count  in  trover,  the  other  in  detinue ;  and, 

Secondly,  that  the  replication  involves  a  departure,  inasmuch  as 
the  writ  claims  the  whole  property,  and  the  replication  shows  him  to 
be  entitled  to  no  more  than  a  moiety. 

That  the  replication  is  more  characterized  by  prolixity  than  by 
science,  the  court  will  readily  admit ;  but  that  it  is  essentially  vicious, 
cannot  be  maintained. 

The  general  object  of  the  plaintiff  is  to  fortify  his  title  or  demand; 
and  this  is  a  legitimate  object.  Nor  can  we  perceive  that,  in  doing 
this,  he  has  either  stated  evidence  where  he  ought  to  allege  facts,  or 
tendered  to  the  defendant  a  double  answer  to  his  plea,  or,  rather* 
<^  distinct  matters  to  one  and  the  same  thing,  whereunto  several 
answers  are  required."  That  it  is  redundant,  and  abounds  in  sur- 
plusage, with  reference  to  the  issue  tendered,  is  obvious ; 
but  it  prefers  only  one  *  answer  that  will  fit  the  plea,  which  [  *  365  ] 
is  absence  firom  the  State  of  Tennessee  during  the  term 
when  the  statute  would  bar  him. 

Yet,  as  he  has  thought  proper  to  amplify  upon  the  nature  of  his 
demand,  if  he  had  prostrated  his  own  action,  the  law  would  visit  him 
with  the  consequences. 

The  argument  on  this  point  is,  that,  having  set  out  a  joint  devise 
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to  himself  and  his  brother,  he  is  incapable  of  maintaining  alone  a 
suit  for  the  entirety  of  the  thing  devised.  But,  in  this,  we  are  of 
opinion  that  the  law  is  with  him. 

It  is  true,  that  tenants  in  common  must  ordinarily  join  in  an  action, 
and  that  the  laws  of  Virginia  produce  a  severance  upon  the  death  of 
a  joint-tenant,  so  that  the  right  of  survivorship  is  abolished.  But  it 
is  also  true,  that,  in  suits  for  an  indivisible  thing,  a  right  of  action 
survives  to  a  tenant  in  common ;  and  this,  from  the  necessity  of  the 
case,  as  we  conceive  the  authorities  sufficiently  maintain.  Co.  Litt 
198  a.  Bro.  Abr.  tit.  Tenant  in  Common,  pi.  18. 

The  exceptions  to  the  counts  clearly  cannot  be  sustained.  They 
are  consubstantial,  and  the  same  plea  and  judgment  proper  to  both. 
Averring  that  the  defendant  came  to  the  possession  of  the  chattel  by 
finding,  does  not  constitute  a  count  in  trover ;  an  alleged  conversion 
characterizes  that  form  of  action.  Nor  is  it  any  objection  to  the 
counts,  that  one  of  them  states  a  right  to  recovery  founded  in  a  pos- 
session merely,  without  the  durect  allegation  of  property,  since  a  tor- 
tious detention  may  well  be  of  that  which  another  has 
[  *  366  ]  *  no  interest  in,  but  to  the  temporary  use  or  custody.  Co. 
Litt  286 ;  Roll.  Abr.  675.  Thus,  a  bailee,  or  common  car- 
rier, or  sheriff,  may  maintain  this  action,  and  expressly  against  one 
who  has  them  by  delivery  or  finding.  2  Saund.  47 ;  Qro.  Jac.  73,  et 
vassim.  We  come,  then,  to  the  question  raised  by  the  demurrer 
upon  the  statute  of  limitations  of  Tennessee ;  and  here  we  are  met 
by  one  of  those  embarrasments  which  necessarily  grow  out  of  our 
pecuUar  system. 

North  Carolina,  in  common  with  most  of  the  old  States,  adopted 
the  language  of  the  statute  of  James  in  its  act  of  limitations.  This 
was  the  law  of  Tennessee  before  its  separation  firom  that  State,  and 
continues  so  to  this  day.  The  persons  excepted  from  its  operation, 
are  infants,  femes  covert,  &c.,  and  "  persons  beyond  seas." 

During  a  century  nearly  that  this  law  has  been  the  local  law  of 
that  country,  we  cannot  ascertain  that  the  courts  of  either  of  those 
States  have  been  called  on  to  decide  whether  it  shall  be  construed 
according  to  its  literal  meaning.  In  the  mean  time,  solemn  adjudica- 
tions have  taken  place  in  several  of  the  States,  to  the  purport,  that 
persons  without  the  jurisdiction  of  the  country,  though  not  actuaJly 
beyond  seas,  are  within  the  equity,  if  not  within  the  actual  meaning, 
of  the  statutes  containing  the  same  words,  and  borrowed  from  the 
same  source.  And  in  a  case  which  came  up  to  this  court  firom 
Greorgia,  in  the  year  1818,  it  was  solemnly  decided  that  it 
[  •  367  ]  was  impossible  to  give  a  sensible  and  reasonable  *  construc- 
tion to  those  words  according  to  their  literal  signification. 
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But  we  are  now  informed,  and,  as  it  is  admitted  by  the  opposite 
counsel,  we  cannot  question  it,  that  a  contrary  adjudication  has  taken 
place  in  the  courts  of  Tennessee  within  the  last  year,  for  the  first 
time.  It  is  obvious,  that  without  a  more  particular  report  of  that  ad- 
judication, this  court  could  not  now  act  finally  upon  its  authority. 
But  if  the  majority  of  the  court  were  of  opinion  that  an  insulated 
decbion  on  a  point  thus  circumstanced  ought  to  control  the  previous 
decision  of  this  court,  the  course  would  undoubtedly  be  to  hold  up 
this  cause  for  advisement. 

That  the  statute  law  of  the  States  must  furnish  the  rule  of  decision 
to  this  court,  as  far  as  they  comport  with  the  constitution  of  the 
United  States,  in  all  cases  arising  within  the  respective  States,  is  a 
position  that  no  one  doubts.  Nor  is  it  questionable  that  a  fixed  and 
received  construction  of  their  respective  statute  laws  in  their  own 
courts,  makes,  in  fact,  a  part  of  the  statute  law  of  the  country,  how- 
ever we  may  doubt  the  propriety  of  that  construction.  It  is  obvious 
that  this  admission  may,  at  times,  involve  us  in  seeming  inconsisten- 
cies; as,  where  States  have  adopted  the  same  statutes,  and  their 
courts  differ  in  the  construction.  Yet  that  course  is  necessarily  indi- 
cated by  the  duty  imposed  on  us,  to  administer,  as  between  certain 
individuals,  the  laws  of  the  respective  States,  according  to  the  best 
lights  we  possess  of  what  those  laws  are.  This  court  has 
uniformly  manifested  its  respect  for  *  the  adjudications  of  [  *  368  J 
the  State  tribunals,  and  will  be  very  moderate  in  those 
claims  which  may  be  preferred  on  the  ground  of  comity.  Yet,  in  a 
case  like  the  one  now  occurring,  it  cannot  acknowledge  the  objection 
to  go  farther,  at  present,  than  to  examine  the  decision  formerly  ren- 
dered, on  the  construction  of  these  words. 

We  have  reflected,  and  heard  arguments  on  our  former  decision, 
and  not  a  doubt  has  been  entertained,  except  on  the  question*  how 
far  we  were  bound  to  surrender  an  opinion,  under  the  actual  state  of 
difference  existing  between  our  construction,  and  that  of  the  State 
from  which  this  cause  comes. 

It  is  true,  that  the  words  "  beyond  seas,"  considered  abstractedly, 
must,  in  every  State  in  this  Union,  mean  something  more  than 
**  without  the  limits  of  the  commonwealth ; "  which  words  the  State 
of  Virginia  has  very  properly  added  to  the  statute  of  James.  But 
it  is  also  true,  that,  if  the  words  '^  beyond  seas"  be  considered  with 
reference  to  the  insular  situation  of  the  country  from  which  we 
adopted  the  law,  they  mean  exactly  the  same  as  the  words  superadded 
in  the  Virginia  law.  And  it  was  this  consideration,  as  well  as  the 
obvious  absurdity  of  applying  the  terms  ^<  beyond  seas,"  in  their 
literal  signification,  that  induced  this  court,  and  has  induced  so 
VOL.  VI.  53 
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many  state  courts,  to  give  it  the  meaning  of  beyond  the  common* 
wealth. 

K  equity,  as  applied  to  the  construction  of  statutes  by  an  eminent 
writer,  means,  "  the  correction  of  that  wherein  the  law,  by 
[  *  369  ]  reason  of  *  its  universality,  is  deficient;"  or,  as  another  de- 
fines it,  <'  interpreting  statutes  by  the  reason  of  them,"  may 
be  applied  to  any  case,  we  think  it  may  to  one,  which,  while  it 
operates  in  restraint  of  common  right,  would,  by  a  literal  construction^ 
make  no  saving  in  favor  of  persons  residing  in  the  most  distant  and 
unfrequented  parts  of  this  extensive  continent. 

Nevertheless,  as  this  cause  must  go  back  upon  other  grounds,  we 
will,  for  the  present,  waive  a  positive  decision  on  this  point  as  applied 
to  the  State  of  Tennessee,  trusting  that  the  courts  of  the  State  from 
which  this  cause  comes  will,  in  due  time,  furnish  such  lights  upon 
the  iSixed  law  of  that  State  on  this  subject,  as  will  enable  the  courts 
of  the  United  States  to  come  to  a  satisfactory  conclusion  upon  thQ 
question. 

The  next  class  of  questions  in  the  cause  arise  under  bills  of  excep- 
tion. The  object  of  the  defendants,  in  the  several  prayers  for  instnio- 
tions  propounded  to  the  court,  was  to  be  let  into  proof  of  a  title, 
"mthout  will  or  deed,  in  the  father  of  T.  T.  G.,  from  whom  they 
purchased,  and  to  maintain  that,  although  that  title  was  only  derived 
to  him  by  implication  under  the  limitation  acts  of  Virginia,  it  was 
sufficient,  not  only  to  make  out  a  defence  by  pleading,  but  by  giving 
such  facts  in  evidence  as  would  be  a  good  defence  on  a  plea  of  the 
statute  of  limitations,  if  the  suit  were  instituted  in  the  State  of  Vir- 
ginia, or  to  maintain  detinue  in  a  suit  to  recover  in  right 
[  *  370  ]  of  a  possession  under  the  statute  in  that  State.  *  With  this 
view,  he  proposed  to  rely  on  the  foUovrtng  propositions:  — 

1.  That  the  proof  that  Dickerson,  on  the  marriage  of  Guy  with  his 
daughter,  had  sent  the  slave  in  question  with  them,  or  to  them,  upon 
their  going  to  house-keeping,  and  permitted  her  to  remain  there  ever 
after  as  their  property,  without  any  specific  declaration  of  the  interest 
vested  in  them,  other  than  the  will  of  1788,  with  a  variety  of  corrob- 
orating facts,  was  sufficient  to  sustain  an  inference  of  a  gift  or 
transfer  by  parol,  and  of  such  an  adverse  possession  as  might  con- 
stitute a  bar  under  the  act  of  limitations  of  Virginia  of  1705. 

This  the  court  refused,  on  the  ground  that  a  parol  gift  of  slaves  in 
Virginia  was,  at  the  date  of  that  transaction,  absolutely  void. 

In  this,  it  is  contended  the  court  erred,  both  as  to  the  law  and  as 
to  its  application  to  the  case. 

As  to  the  law,  we  are  of  opinion  that  the  question  is  not  now  to 
be  stirred.     We  do  not  mean  to  intimate  an  opinion  on  the  construe- 
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tion  of  the  acts  of  t7o7  and  1758,  on  this  subject;  but  only  to  treat 
it  as  a  decided  point  upon  the  construction  of  those  statutes,  that  a 
paro.  gift  of  slaves  made  in  Virginia,  even  where  the  possession 
passed,  between  the  years  1757  and  1787,  was  void,  or  voidable ;  for, 
as  to  all  the  purposes  of  this  case,  it  is  immaterial  which.  The  de- 
claratory act  of  December  31,  1787,  we  regard  as  a  new  enactment, 
taking  effect  from  its  date,  as  a  repeal  of  the  prior  acts  in 
those  *  cases  in  which  the  possession  passed  with  the  gift.  [  *  371  ] 
The  possession  here  relied  on  was  from  1775  to  1788,  at 
which  time  the  will  was  recorded.  And  here,  the  material  question 
arises,  whether,  if  void  or  voidable,  it  does  not  create  such  an  adverse 
interest  in  the  donee,  as  the  statute  of  1795  may  attach  upon,  so  as 
to  vest  a  complete  interest.  And,  on  this  point,  we  think  the  court 
erred  in  rejecting  the  proof.  For,  although  the  gift  may  have  been 
void  or  voidable,  the  fact  of  delivery  of  possession  attended  it,  and 
this  must  have  put  the  party  to  his  action  to  reinstate  himself  in  the 
enjoyment  of  the  property.  The  limitation  to  the  action  of  detinue 
in  Virginia,  is  five  years ;  and  here  the  supposed  donee  proves  a  pos- 
session of  ten  years. 

There  can,  then,  be  but  one  doubt  raised  on  the  right  of  the 
defendant  to  the  instruction  here  prayed,  and  to  the  admission  of 
the  evidence  offered  to  the  fact  of  a  parol  gift,  and  that  is,  whether 
he  could  avail  himself  of  this  defence  in  this  mode.  ^ 

In  the  case  of  Newby  v.  Blakey,  3  Hen.  and  Munf,  57,  a  case 
strikingly  resembling  this  in  its  circumstances,  it  was  adjudged  that 
a  plaintiff,  in  Virginia,  may  recover  in  detinue  upon  five  years' 
peaceable  possession  of  a  slave  acquired  without  force  or  fraud. 
And,  four  months  after  that  decision,  and  obviously  without  being 
apprised  of  it,  this  court,  in  the  case  of  Brent  v.  Chapman,  main- 
tained the  same  doctrine.    5  C.  358. 

It  follows,  we  think,  that,  on  the  same  principle,  *  such  a  [  *  372  ] 
possession  must  constitute  a  good  defence  in  Tennessee. 
To  preclude  the  defendant  from  availing  himself  of  the  benefit  of 
that  evidence  which  would  have  sustained  an  action  for  the  same 
property  by  the  person  from  whom  he  purchased  it,  would  be  to 
convert  a  good  and  valid  title  in  Virginia,  into  a  defeasible  title  in 
Tennessee ;  a  sufficient  title  in  a  vendor,  into  a  defeasible  title  in 
his  vendee ;  and,  by  an  indirect  operation,  to  make  the  seller  liable, 
where  a  direct  action  could  not  have  been  maintained  against  him 
to  recover  the  property  sold. 

The  second  prayer  is  calculd^ted  to  obtain  of  the  court  an  instruc- 
tion, that,  after  an  indefinite  loan  to  Guy,  the  father,  a  subsequent 
devise  to  his  children,  if  intended  to  save  the  slaves  from  his  credit* 
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ors,  was  inoperative  as  to  Guy,  and  purchasers  for  valuable  consid« 
eration  claiming  under  him,  unless  with  actual  notice  of  the  will. 

On  this,  it  is  sufficient  to  remark  that,  as  there  were  no  creditors 
before  the  court,  the  court  was  under  no  obligation  to  speculate 
upon  the  possible  effect  of  their  interests  upon  the  case.  And  this 
gets  rid  of  the  influence  of  the  decision  in  Fitzhugh  v.  Anderson, 
2  Hen.  and  Munf.  289,  on  the  cause,  as  will  be  more  particularly 
shown  in  a  subsequent  part  of  this  opinion.  The  defendant  here 
was  a  purchaser  from  T.  T.  G.  at  the  time  when  the  will  of  the 
grandfather  was  of  record.  How  far  purchasers  are  affected  with 
record  notice,  is  obviously  a  point  of  local  law.  And  we  understand 
that  much  importance  is  attached  to  it  in  the  jurisprudence 
[  •  373  ]  of  Virginia.  Certainly,  in  ordinary  *  cases,  where  such  a 
source  of  information  is  open  to  all,  those  who  do  not  avail 
themselves  of  it,  come  with  an  ill  grace  before  a  court  to  complain 
of  imposition. 

The  third  prayer  was  intended  to  maintain,  that,  on  the  circum- 
stances of  the  case,  the  jury  might  infer  both  a  deed  and  the  record- 
ing of  that  deed.  Broad  as  this  claim  was,  it  is  obvious  that  the 
court  was  not  bound  to  give  the  instruction,  since  it  would  have 
availed  the  party  nothing,  without  the  additional  fact  of  the  loss  or 
extinction  of  the  record  also. 

The  fourth  prayer  had  relation  to  the  question  whether  the  right 
of  action  survived  to  the  tenant  in  common,  which  has  been  already 
answered.  As  Thomas  Terry  Guy  died  before  his  son  John,  the 
executory  devise  to  John  and  the  plaintiff  became  vested  in  pos- 
session. Their  right  of  action  then  accrued,  and  that  right  survived 
to  this  plaintiff,  whatever  may  be  the  ultimate  distribution  of  the 
slaves  when  recovered.     This,  also,  was  rightfully  refused. 

And  the  same  remark  answers  many  of  the  exceptions  taken  to 
the  charge  which  the  court  below  did  give,  upon  the  sufficiency  of 
the  plaintiff's  cause  of  action,  and  the  form  of  laying  it* 

Other  exceptions  are  taken  to  the  legsil  doctrines  of  that  charge 
one  of  which  is,  that,  under  the  Virginia  statute  of  frauds  of  1785, 
the  loan,  with  five  years'  possession,  became  a  vested  title  in  T.  T. 
G. ;  another,  that  upon  the  general  doctrines  of  courts  of  law,  on  the 
subject  of  frauds  imputable  where  the  possession  remains 
[  •  374  ]  •  in  one  and  the  right  in  another,  this  will  should  be  ad- 
judged a  mere  cover  and  evasion,  or  a  new  devise  for  the 
perpetration  of  fraud. 

But  on  these  subjects  we  think  it  unnecessary  to  remark  at  any 
length ;  the  dates  and  facts  do  not  bring  the  case  within  the  opera- 
tion of  the  statute  of  frauds  of  1785 ;  and,  with  regard  to  the  general 
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doctrine,  it  never  has  been  supposed  to  extend  to  a  purchaser  with 
notice,  much  less  to  a  purchaser  whom  the  local  law  affects  with 
notice  of  the  highest  order.  Had  the  defendant,  in  this  instance, 
been  a  creditor  of  T.  T.  G.,  who  had  trusted  him  on  the  faith  of  this 
property,  and  now  sought  relief  under  the  principle  in  Twyne's  case, 
the  decision  in  Fitzhugh  v,  Anderson,  2  Hen.  and  Munf.  289,  might 
have  applied.  That  case  was  expressly  decided  upon  the  principle 
in  Twyne's  case,  3  Co.  80.  The  complainants  were  legatees  of 
their  grandfather,  under  a  wiU  that  was  not  recorded  until  three 
years  after  the  creditors  (who  were  defendants)  had  sold  the  son's 
slaves  under  execution ;  slaves  which,  he  had  held  in  possession  for 
fifteen  years,  under  a  loan,  which  was  never  avowed  until  the  slaves 
were  set  up  for  sale,  and  which  there  was  obviously  much  cause  for 
bringing  into  serious  suspicion. 
Judgment  reversed,  and  a  venire  foAAas  de  novo  awarded. 

6P.291;  4H.87;  9H.407;  14  H.488;  2B.699;  1  Wal.176;  4Wal.l96;  6  Wal.682. 


Walker   and  Wife,   Appellants,  v.  Ctrus   Qriffin's   Heirs,   Re- 
spondents. 

1 1  W.  375. 

Devise  of  the  testator's  estate:  '*  One  fourth  part  to  be  given  to  the  families  of  6.  Holloway, 
W.  B.  Blackbourn,  and  A.  Bartlett,  to  those  of  their  children  that  my  wife  shall  think 
proper,  bat  in  a  greater  proportion  to  F.  P.  HoUoway  than  to  any  other  of  6-  Holloway's 
children ;  to  E.  P.  Bartlett  in  a  greater  proportion  than  any  of  A.  Bartlett's  children. 
The  balance  to  be  given  to  the  families  of  C.  and  J.  T.  Griffin's  children,  in  equal  pro- 
portion." Held,  that  the  children  of  C.  and  J.  T.  Griffin  took  per  stirpes,  and  not  per  cap- 
ita,  and  that  the  property  devised  to  them  was  to  be  divided  into  two  equal  parts,  one 
moiety  to  be  assigned  to  each  family. 

This  cause  was  submitted  without  eirgument. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court. 

This  case  depends  entirely  on  the  will  of  Francis  Peart,  deceased. 
The  testator  tad  devised  his  estate  to  the  county  court  of  Woodford, 
in  trust  for  purposes  therein  mentioned;  after  which,  he  adds, 
"  Should  the  county  court  of  Woodford  not  have  a  right  to  take  into 
possession  this  donation  of  the  within  wiU,  I  do  request  one  fourth 
part  to  be  given  to  the  families  of  G.  HoUoway,  William  B.  Black- 
bourn,  and  A.  Bartlett,  to  those  of  their  children  that  my  wife 
may  think  proper,  but  in  a  greater  proportion  to  Francis  P. 
•  HoUoway,  than  any  other  of  G.  HoUoway's  children ;  to  [  *  376  ] 
Elizabeth  P.  Bartlett  in  a  greater  proportion  than  any  of  A. 
Bartlett's  children.  The  balance  to  be  given  to  the  families  of 
Cyrus  and  John  T.  Griffin's  children,  in  equal  proportion." 
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The  devise  to  the  county  court  of  Woodford  was  held  void ;  and 
thereupon  the  heirs  of  Cyrus  Griffin,  who  was  dead  at  the  time  the 
will  was  made,  brought  a  friendly  suit  against  the  heirs  of  John  T. 
Griffin,  who  was  also  dead,  in  the  circuit  court  for  the  district  of 
Kentucky,  for  a  division  of  the  property.  The  circuit  court  decided, 
that  the  children  were  entitled  to  it  in  exclusion  of  the  grandchildren, 
whose  parents  were  living,  and  that  all  the  children  should  take  in 
equal  proportion.  From  this  decree  the  heirs  of  John  Taylor  Griffin 
have  appealed  to  this  court 

It  is  apparent  that,  in  the  devise  of  one  fourth  to  the  families  of 
G.  HoUoway,  William  B.  Blackbourn,  and  A.  Bartlett,  the  testator 
intended  to  designate  the  children  in  exclusion  of  the  grandchildren, 
because,  he  adds,  "  to  those  of  their  children  that  my  wife  may  think 
proper ; "  obviously  having  the  children  only  in  his  mind,  and  not 
taking  grandchildren  into  view.     When,  in  the  same  paragraph,  and 
in  the  succeeding  sentence,  he  uses  the  same  word  in  the  devise  to 
the  families  of  Cyrus  and  John  T.  Griffin,  he  must  be  supposed  to 
have  used  it  in  the  same  sense,  unless  the  additional  words  ^  chil- 
dren to  take  in  equal  proportion,"  should  show  a  change  of 
[  •  377  ]  intention,  and  that  the  property  *  was  given  to  the  children 
of  the  families,  and  not  to  the  families  themselves. 
The  use  of  the  words,  families  of  Cyrus  and  John  T.  Griffin's 
children,  to  designate  the  grandchildren  of  Cyrus  and  John  T.  Griffin, 
would  certainly  be  an  unusual  as  well  as  awkward  mode  of  describ- 
ing them,  and  we  think  there  is  no  necessity  for  resorting  to  this 
construction.     The  introduction  of  these  words  is  to   be  readily 
accounted  for.     In  the  preceding  devise,  the  testator  had  directed 
the  children  of  two  of  the  families  to  take  unequally.     In  this,  he 
intended  them  to  take  equally ;  and,  therefore,  makes  that  provision. 
The   more   difficult  inquiry  is,  whether  the  property  is  to  be 
divided  into  two  equal  parts,  the  one  to  be  assigned  to  the  family  of 
Cyrus,  and  the  other  to  the  family  of  John  T.  Griffin ;  or  is  to  be 
divided  equally  among  all  the  children  of  the  two  stocks. 

In  solving  this  difficulty,  it  becomes  necessary  again  to  resort  to 
the  preceding  sentence. 

The  families  of  G.  HoUoway,  Wm.  P.  Blackbourn,  and  A.  Bartlett, 
take,  each  family,  as  a  single  devisee.  Whatever  may  be  the  num- 
ber of  persons  composing  the  family,  and  however  unequal  may  be 
their  number,  they  take,  collectively,  distinct  and  equal  shares  by 
families  ;  each  family  constituting  an  individual  devisee.  This  would 
be,  we  think,  the  natural  import  of  the  words,  if  unexplained  by 
others.  But,  we  think,  this  construction  is  strengthened 
[  *  378  ]  by  the  residue  of  the  *  sentence.     The  testator  adds,  "  to 
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those  of  their  children  that  my  wife  may  think  proper,  but  in  a 
greater  proportion  to  F.  P.  H.  than  to  any  other  of  G.  H.'s  chil- 
dren, to  E.  P.  B.  in  a  greater  proportion  than  to  any  of  A.  B.'a 
children." 

These  words  show  that  the  inequalities  intended  by  the  testator 
were  between  children  of  the  same  family,  not  between  the  families. 
Francis  P.  HoUoway  was  to  have  more,  not  than  any  of  those 
who  took  under  the  devise,  but  than  any  other  of  G.  HoUoway's 
children.  So  with  respect  to  Elizabeth  P.  Bartlett.  Li  each  case 
the  share  of  the  family  is  to  be  distributed  among  the  children  of  the 
family  at  the  discretion  of  the  wife;  that  discretion  being  limited  so 
far  only  that  F.  P.  H.  should  have  more  than  any  other  of  G.  IL's 
children,  and  E.  P.  B.  more  than  any  of  A.  Bartlett's  children. 

We  think  it  perfectly  clear  that  the  families  take  in  equal  pro- 
portions. 

It  is  reasonable  to  suppose  that  the  same  intention  was  preserved 
with  regard  to  the  families  of  Cyrus  and  John  T.  Griffin,  and  the 
words  must  receive  the  same  construction  if  not  controlled  by  those 
with  which  they  are  connected.  Had  the  devise  been  to  the  families 
of  Cyrus  and  John  T.  Griffin,  the  natural  and  obvious  construction 
would  have  been  that  the  families  took  equally.  We  are,  then,  to 
inquire,  what  is  the  effect  of  the  additional  words,  "  children  in  equal 
proportion  ?  "  Cyrus  Griffin,  and  John  T.  Griffin,  were  both  dead, 
Cyrus  leaving  four,  and  John  T.  Griffin  two  children,  who 
were  living  at  *  the  death  of  the  testator,  and  were  the  ob-  [  *  379  ] 
jects  of  this  devise.  Had  he  intended  them  to  take  equally, 
the  natural  mode  of  expressing  that  intention,  would  have  been  to 
devise  the  property  to  the  children  of  Cyrus  and  John  T,  Griffin. 
They  would  then  have  taken  individually  and  not  by  families ;  but 
the  testator  directs  them  to  take  by  families.  Why,  then,  are  the 
words,  "  children  in  equal  proportion,"  added?  The  testator  had,  in 
the  preceding  sentence,  devised  a  part  of  the  same  property  to  three 
families,  and  had  directed  that  the  children  of  each  should  take 
unequally.  Proceeding  immediately  to  the  two  families  of  the  Grif- 
fins, it  was  natural,  though  not  necessary,  to  express  his  wish  that 
the  children  should  take  equally.  But  neither  in  this,  nor  in  Ihe 
preceding  devise,  does  he  mingle  the  children  of  the  diflerent  families 
in  one  mass.  He  speaks  of  them  severally  by  families.  We  are 
therefore  of  opinion  that  the  children  of  Cyrus  and  John  T.  Griffin 
take  by  families,  and  that  the  property  devised  to  them  is  to  be 
divided  into  two  equal  parts,  one  moiety  to  be  assigned  to  each 
family. 
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In  general,  the  validity  of  a  patent  for  lands  can  only  be  impeached  for  causes  anterior  to 
its  being  issued,  in  a  court  of  equity.  But  where  the  grant  is  absolutely  void  upon  its 
face,  or  where  the  State  has  no  title,  or  the  officer  has  no  authority  to  issue  the  grant,  the 
validity  of  the  grant  may  be  contested  at  law. 

The  laws  of  Georgia,  in  the  year  1787,  did  not  prohibit  the  issuing  of  a  patent  to  any  one 
person  for  more  than  1,000  acres  of  land.  The  proviso  in  the  act  of  asssembly  of  the 
17th  of  February,  1783,  limiting  the  quantity  to  that  number,  is  exclusively  confined  to 
head-rights. 

This  cause  was  argued  by  Berrien  and  WUdCj  for  the  plaintifi^ 
and  by  White^  for  the  defendant. 

Thompson,  J.,  delivered  the  opinion  of  the  court. 
[  *  381  ]  This  case  comes  up  from  the  circuit  court  for  *  the  dis- 
trict of  Georgia.  And  the  question  presented  for  decision 
appears  by  a  certificate  of  division  of  opinion  in  that  court,  sis  to 
the  admissibility  of  the  grant  ofiered  in  evidence  on  the  part  of  the 
plaintiff. 

The  certificate  states  that  the  plaintifi*,  to  mcdntain  his  action, 
offered  in  evidence  a  patent  purporting  to  be  a  grant,  in  due  form  of 
law,  from  the  State  of  Greorgia,  to  one  Basil  Jones,  for  7,300  acres 
of  land,  including  the  premises  in  question.  And  also,  the  warrant 
of  survey  upon  which  the  said  tract  of  land  was  laid  off  and  sur- 
veyed, and  the  minutes  of  the  court  which  granted  the  warrant. 
The  defendant's  counsel  objected  to  the  grant's  going  to  the  jury, 
affirming  the  same  to  be  void  in  law,  inasmuch  as  no  grant  could 
issue  under  the  laws  of  the  State  for  so  great  a  number  of  acres  as 
are  comprised  in  the  said  grant.  On  which  question,  so  made,  the 
court  was  divided  in  opinion. 

The  broad  ground  assumed  in  the  objection  is,  that  the  patent  was 
absolutely  void,  and  not  even  primd  facie  evidence  of  title.    The  ques- 
tion, as  stated,  does  not  distinctly  present  to  the  court  the  point  that 
was  probably  intended  to  be  submitted.   The  objection  alleges  the  pa- 
tent to  be  void,  because,  by  the  laws  of  Georgia,  no  grant  could  issue 
for  so  great  a  number  of  acres  as  7,300,  without  stating  the  limitation 
as  to  the  number  of  acres.    But,  from  the  argument,  it  b  understood 
that  the  limitation  contended  for  on  the  part  of  the  defend- 
[  •382  ]  ant,  *is  to  1,000  acres,  and  that  all  grants  for  a  greater 
quantity  are  absolutely  void. 
How  far  it  is  within  the  province  of  a  court  of  law  to  entertam 
inquiries  tending  to  impeach  a  patent,  is  a  question  upon  which  con- 
flicting opinions  have  been  held ;  particularly  in  the  different  state 
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courts  in  this  country.  By  some,  the  patent  is  considered  only  primd 
fade  evidence  of  titie,  and  open  to  extrinsic  evidence  to  impeach  its 
validity.  By  others,  that  the  defect  must  appear  upon  the  face  of 
the  patent,  to  authorize  a  court  of  law  to  pronounce  it  invalid ;  and 
that  unless  the  defect  does  so  appear  the  patent  is  only  voidable,  and 
recourse  must  be  had  to  a  court  of  chancery  to  vacate  it.  By  others, 
it  has  been  considered  that  the  powers  of  a  court  of  law  were  not  so 
broad  as  laid  down  in  the  former  of  these  opinions,  nor  so  limited  as 
in  the  latter,  but  that  a  court  of  law  may  inquire  whether  the  patent 
was  issued  without  authority,  or  against  the  prohibition  of  a  statute, 
or  whether  the  State  had  title  to  the  land  granted.  It  is  unnecessary, 
if  not  improper,  at  this  time,  to  enter  into  an  examination  which  of 
these  opinions  is  best  founded  in  principle.  For  so  far  as  the  ques- 
tion applies  to  the  present  case,  it  has  been  settled  by  this  court  in 
the  case  of  Polk's  Lessee  v.  Wendell,  et  al.  9  C.  87.  In  that  part 
of  the  case  to  which  I  refer,  the  exceptions  under  consideration  were 
for  causes  not  apparent  on  the  face  of  the  patent ;  and  the  proposi- 
tion stated  for  decision  is,  whether  in  any,  and  in  what 
cases  it  is  allowable,  in  an  action  of  ejectment,  to  *  impeach  [  *  383  ] 
a  grant  firom  the  State  for  causes  anterior  to  its  being  is- 
sued. It  is  said  that  the  laws  for  the  sale  of  public  lands  provide 
many  guards  to  secure  the  regularity  of  grants,  to  protect  the  incip- 
ient rights  of  individuals,  and  also  to  protect  the  State  firom  imposi- 
tion. Officers  are  appointed  to  superintend  the  business,  and  rules 
are  framed  prescribing  their  duty.  These  rules  are,  in  general, 
directory,  and  when  all  the  proceedings  are  completed  by  a  patent, 
issued  by  the  authority  of  the  State,  a  complia&ce  with  these  rules 
is  presupposed.  That  every  prerequisite  has  beon  performed  is  an 
inference  properly  deducible,  and  which  every  man  has  a  right  to 
draw,  firom  the  existence  of  the  grant  itself.  It  would  be  extremely 
unreasonable  to  avoid  a  grant  in  any  court  for  irregularities  in  the 
conduct  of  those  who  are  appointed  by  the  government  to  supervise 
the  progressive  course  of  a  title,  firom  its  commencement  to  its  con- 
summation in  a  patent  But,  in  order  to  guard  against  the  conclu- 
sion that  this  doctrine  would  lead  to,  closing  the  door  against  all 
inquiry  into  any  matter  whatever  beyond  the  grant  for  the  purpose 
of  avoiding  it,  the  court  adds,  that  the  great  principles  of  justice  and 
of  law  would  be  violated,  if  there  did  not  exist  some  tribunal  to 
which  an  injured  party  might  appeal,  and  in  which  the  means  by 
which  an  elder  title  was  acquired  might  be  examined,  if  it  had  been 
acquired  by  the  violation  of  principles  essential  to  the  validity  o*^  a 
contract ;  but  that  a  court  of  equity  is  the  more  eligible  tri- 
bunal, in  general,  for  these  questions,  *  and  they  ought  to  [  *  384  ] 


684         SUPREME   COURT  OF   THE  UNITED   STATES. 


Patterson  v,  Winn.    11  W. 


be  excluded  from  a  court  of  law.  But  the  court  say,  there  are 
cases  in  which  a  grant  is  absolutely  void,  (or  inoperative,)  as 
where  the  State  has  no  title  to  the  thing  granted,  or  where  the  offi- 
cer had  no  authority  to  issue  the  grant  In  such  cases,  the  validity 
of  the  grant  is  necessarily  examinable  at  law. 

This  doctrine  was  again  recognized  and  sanctioned  by  this  court 
five  years  afterwards,  when  the  same  cause,  (5  W.  293,)  was  a  sec- 
ond time  under  consideration;  and  it  is  in  coincidence  with  the 
rule  settled  in  the  supreme  court  of  New  York,  in  the  case  of  Jackson 
t;.  Lawton,  10  Johns.  B.  23.  We  may,  therefore,  assume,  as  the  set- 
tled doctrine  of  this  court,  that  if  a  patent  is  absolutely  void  upon  its 
face,  or  the  issuing  thereof  was  without  authority,  or  was  prohibited 
by  statute,  or  the  State  had  no  title,  it  may  be  impeached  collaterally 
in  a  court  of  law,  in  an  action  of  ejectment  But,  in  general,  other 
objections  and  defects  compledned  of  must  be  put  in  issue,  in  a  regu- 
lar course  of  pleadings,  on  a  direct  proceeding  to  avoid  the  patent ; 
and  we  are  not  aware  of  any  contrary  rule  prevailing  in  the  State 
courts  of  Georgia.  But,  so  far  as  we  have  any  information  on  the 
subject,  the  practice  there  is  in  accordance  with  the  rule  laid  down 
by  this  court 

The  objection  in  this  case  to  the  admissibility  of  the  grant  in  evi- 
dence, is,  that  it  was  issued  without  the  authority  of  law,  and  in 
violation  of  certain  statutes  of  the  State  of  Georgia,  which, 
[  *  385  ]  it  is  alleged,  prohibit  the  issuing  of  a  grant  to  *  any  one 
person  for  more  than  one  thousand  acres  of  land ;  and  if  the 
statutes  referred  to  will  warrant  this  construction,  the  objection  was 
well  taken,  and  can*be  sustained  in  a  court  of  law.  And  this  leads 
to  an  examination  of  those  statutes  as  applicable  to  the  grant  in 
question. 

The  grant  bears  date  on  the  24th  of  May,  1787,  and  is  for  7,300 
acres  of  land  in  the  county  of  Franklin,  described  by  metes  and 
bounds,  and  referring  to  a  plat  of  the  same  thereunto  annexed.  No 
consideration  is  expressed  in  the  grant,  or  any  designation  of  the  na- 
ture of  the  rights  which  made  up  the  quantity  of  land  mentioned  in 
the  grant,  but  it  is  in  the  common  form  prescribed  by  statute.  The 
proceedings  of  the  court  of  Franklin  county,  on  the  application  of 
Basil  Jones,  accompany  the  grant,  by  which  it  is  ordered  that  he 
have  7,300  acres  in  lieu  of  part  of  old  warrants  of  John  Peter  Wag- 
nor;  bounty  reserved.  This  shows  that  the  aggregate  quantity  of 
land  mentioned  in  the  grant  was  made  up  of  sundry  old  warrants, 
and  affords  also  an  inference  of  the  existence  of  a  practice  of  consoli- 
dating a  number  of  warrants  in  one  grant ;  and  there  is  nothing  in 
the  land  laws  of  Greorgia,  prior  to  the  year  1794,  at  variance  with 
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such  a  practice.  The  limitation,  as  to  quantity,  will  be  found  to  relate 
to  warrants  for  head-rights,  and  not  to  grants ;  and,  as  warrants  were 
transferable,  no  objection  existed  to  their  being  united  in  one  grant. 

The  land  law  of  Greorgia  is  comprised  under  several  stat- 
utes, passed  at  different  periods,  *  varying  and  modifying  [  *  386  ] 
the  system  occasionally,  as  policy  required.  Bat  all  being 
in  pari  materia^  are  to  be  looked  to  as  one  statute,  in  explaining  their 
meaning  and  import.  Under  these  laws,  there  were  various  ways  in 
which  persons  became  entitled  to  rights,  and  could  obtain  warrants 
for  land ;  such  as  head-rights,  according  to  the  number  of  a  family ; 
bounties  to  soldiers  and  to  citizens,  and  likewise  for  the  encourage- 
ment of  certain  manufactures,  &c.  And  for  the  purpose  of  ascer- 
taining and  determining  whether  applicants  were  entitled  to  warrants, 
a  land  court  was  instituted  in  each  county,  to  receive  applications 
for  lands,  and  grant  warrants  for  surveys  to  such  as  should  show 
themselves  entitled  to  land,  according  to  the  provisions  of  the  land 
laws.  A  county  surveyor  was  required  to  be  appointed  by  each 
county,  who  was  authorized  to  lay  out  and  survey,  to  any  person 
who  should  apply  to  him,  the  land  for  which  a  warrant  had  been 
obtained.  And  he  was  required  to  record,  in  an  office  to  be  kept  for 
that  purpose,  all  surveys  by  him  made,  so  as  to  enable  those  who  had 
any  objections  to  make  to  the  passing  of  the  grant,  to  enter  a  cavecU^ 
which  was  to  be  tried  by  a  jury  of  twelve  men,  sworn  to  try  the  mat- 
ter according  to  law  and  equity.  And  under  the  act  of  July  17, 1783, 
(Prince's  Dig.  266,  §  36,)  this  was  declared  to  be  final  and  conclusive. 
An  appeal  was  afterwards  given  to  the  governor  and  executive  coun- 
cil, (lb.  §  66,)  who  were  required  and  empowered  to  pro- 
ceed to  decide  such  caveats j  in  *  manner  and  form  as  they  [  *  387  ] 
should  think  most  conducive  to  justice ;  and  expressly  de- 
claring that  from  their  decision  there  should  be  no  appeaL  And  this 
was  the  existing  law  at  the  time  the  grant  in  question  issued.  By  a 
subsequent  statute,  (Dig.  §  83,)  the  power  of  hearing  and  determining 
such  appeals,  and  signing  grants,  was  vested  in  the  governor  alone. 

To  permit  an  inquiry  whether  a  warrant,  obtained  under  such 
guards  and  checks,  was  authorized  by  law,  would  be  opening  the 
door  to  endless  litigation,  and  against  the  spirit  and  policy  of  the 
land  laws  in  general,  as  well  as  the  letter  of  the  statute,  which  pro- 
vides for  caveatSj  and  which  declares  the  ultimate  decision  thereon  to 
be  final  and  conclusive.  K  the  validity  of  the  warrants  cannot  be 
called  in  question,  the  issuing  of  the  grant  follows,  as  matter  of 
course,  and  cannot  be  said  to  be  without  authority,  unless  the  stat- 
ute prohibits  the  issuing  of  a  grant  for  more  than  one  thousand  acres 
of  land. 
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The  act  relied  upon  on  the  part  of  the  defendant,  as  containing 
Buch  prohibition,  is  that  of  the  17th  of  February,  1783,  (Dig.  §  32,) 
and  is  to  be  found  in  the  proviso  to  the  first  section.  The  enacting 
clause  relates  entirely  to  head-rights,  and  declares  that  each  master 
or  head  of  a  family  shall  •be  allowed,  as  his  own  head-right,  and  with- 
out any  other  or  farther  charges  than  the  office  and  surveying  fees, 
two  hundred  acres ;  and  shall  also  be  permitted  to  purchase,  at  the 
rates  therein  specified,  a  further  quantity,  according  to  the 
[  *  388  ]  number  of  head-rights  in  such  family.  *  Provided  the  quan- 
tity of  land  granted  and  sold  to  any  one  person  shall  not 
exceed  one  thousand  acres,  and  that  such  person  do  live  on  and  culti- 
vate a  part  of  the  said  land  twelve  months,  before  he  shall  be  entitled 
to  a  grant  for  the  same. 

The  word  granted  is  said  to  be  used  here  in  its  technical  sense,  as 
synonymous  with  patent,  and  to  imply  a  general  prohibition  to  issue 
a  grant  to  any  one  person  for  more  than  one  thousand  acres.  Admilr 
ting  this  to  be  the  sense  in  which  the  term  is  used,  the  consequence 
would  not  follow  that  is  contended  for.  The  term  is  here  used  in 
the  proviso ;  the  office  of  which  is  to  limit  and  restrict  the  operation 
of  the  enacting  clause.  The  enacting  clause  relates  entirely  to  head- 
rights,  and  is  without  limitation  as  to  quantity ;  that  depended  on 
the  number  of  the  family.  The  master  or  head  of  the  family  is 
allowed  two  hundred  acres  as  his  own  head-right,  on  paying  office 
and  surveying  fees,  and  is  permitted  to  purchase,  at  the  rate  therein 
mentioned,  any  further  quantity,  according  to  the  number  of  head- 
rights  in  his  family.  The  proviso,  however,  limits  the  quantity  to 
one  thousand  acres ;  but  the  limitation  is  upon  the  subject-matter  of 
the  enacting  clause,  to  wit,  head-rights.  The  enacting  clause  speaks 
of  two  modes  of  Acquiring  these  head-rights.  One,  a  gratuity  allowed 
to  the  head  of  the  family ;  the  other,  a  purchase.  And  the  words 
granted  and  sold,  as  used  in  the  proviso,  may  well  be  construed  in 
reference  to  these  two  modes  of  acquiring  land.  And  the 
[  *  389  J  proviso  is  equivalent  to  saying,  that  no  one  *  person  shall 
be  allowed,  on  his  own  head-right,  and  on  the  purchase  of 
head-rights  in  his  family,  more  than  one  thousand  acres.  But  this 
does  not  prohibit  him  from  purchasing  other  warrants,  and  including 
all  in  one  grant  when  it  is  issued. 

That  the  word  granted,  as  here  used,  has  reference  to  the  warrant 
or  incipient  step  towards  acquiring  the  title,  and  not  to  the  consum- 
mation of  it  by  grant,  is  evident  both  from  the  subsequent  part  of 
the  proviso,  and  from  the  use  of  the  same  word,  as  synonymous  with 
warrant  in  other  parts  of  the  land  laws.  By  the  proviso,  the  person 
to  whom  land  is  granted  and  sold,  is  required  to  live  on  and  cultivate 
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a  part  of  the  said  land  twelve  months,  before  he  shall  be  entitled  to 
a  grant  for  the  same.  To  give  to  the  word  granted,  in  the  former 
part  of  the  sentence,  the  same  meaning  as  to  the  word  grant  in  the 
latter  part,  would  involve  gross  inconsistency. 

This  construction  is  corroborated  by  the  enacting  clause  in  the 
third  section  of  the  same  act,  containing,  substantially,  a  like  pro- 
vision, that  every  person  applying  by  head-rights  as  aforesaid,  shall, 
previous  to  his  obtaining  a  grant  for  his  land,  or  having  it  in  his 
power  to  dispose  of  the  same,  (otherwise  than  by  will,)  settle  and 
improve  a  part  of  such  tract  or  tracts,  as  he  may  obtain  a  warrant 
and  survey  of,  &c. 

And,  in  a  subsequent  act,  passed  the  23d  of  December,  1789,  Dig. 
8. 85,  the  very  word  granted  is  used  as  the  act  of  the  land  court,  whose 
authority  extended  only  to  the  issuing  of  warrants,  and  not 
grants.  The  enacting  clause  *  gives  to  three  or  more  jus-  [  *  390  ] 
tices  of  the  peace,  in  their  respective  counties,  the  same 
powers  that  had  been  exercised  by  four  justices,  and  an  assistant 
justice,  under  a  former  act;  provided  that  the  said  three  or  more 
justices  shall  each  of  them  sign  all  warrants  for  land  by  them 
granted. 

Other  parts  of  these  land  laws  might  be  referred  to,  to  show  that 
this  word  is  not  always  used  in  a  technical  sense  as  synonymous  with 
patent.  And  that  it  is  not  so  used  in  the  proviso  to  the  act  of  1783, 
we  think  is  very  evident ;  and  throughout  all  these  laws,  so  far  as 
we  have  been  able  to  discover,  whenever  there  is  a  limitation  to  one 
thousand  acres,  it  is  applicable  to  the  warrant,  and  not  to  the  grant. 

It  is  clearly  to  be  inferred,  from  various  parts  of  these  land  laws, 
that  warrants  were  transferable.  Thus,  in  one  of  the  earliest  acts 
passed  on  the  subject,  in  the  year  1777,  Dig.  261,  if  is  provided  that 
all  persons  who  have  had  lands  ordered  them,  and  have  not  taken 
out  grants  for  the  same,  or  sold  their  warrants  or  rights,  or  are  either 
dead  or  left  the  State,  such  person  or  persons  as  have  bought  such 
warrants,  or  rights  and  tities,  and  continued  in  this  State,  shaU  have 
such  lands  granted  them,  agreeably  to  such  order  or  warrant  so  pur- 
chased. And  the  prohibition  afterwards,  in  the  year  1794,  Dig.  280, 
to  survey  or  renew  transferred  warrants,  necessarily  implies  that, 
previous  to  that  time,  such  transfers  were  sanctioned  by  the  land 
laws ;  and  if  so,  there  could  be  no  reason  why  a  number  of 
such  *  warrants  should  not  be  consolidated,  and  included  [  *  391  ] 
under  one  grant,  although  the  aggregate  quantity  might 
exceed  one  thousand  acres.  There  might  be  very  good  reason  for 
putting  this  limitation  upon  warrants  for  head-rights,  as  the  settie- 
ment  and  improvement  of  the  country  might  be  thereby  promoted. 
VOL.  VI.  64 
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That  grants  for  more  than  one  thousand  acres  were  sanctioned,  is 
evident  from  the  act  of  the  23d  December,  1789,  (exemplification 
produced,)  fixing  the  fees  of  the  officers  of  the  State ;  by  which  the 
governor  is  allowed  six  dollars  for  signing  a  grant  of  land  exceeding 
one  thousand  acres.  So,  also,  in  the  act  to  revise  and  amend  the 
above  act,  passed  the  18th  of  December,  1792,  Dig.  173,  the  governor 
is  allowed,  on  all  grants  above  one  thousand  acres,  at  and  after  the 
rate  of  two  dollars  for  every  thousand  acres  therein  contained. 
Dig- 173. 

Upon  the  whole,  therefore,  without  pursuing  this  examination 
further,  we  are  satisfied  that,  in  the  year  1787,  when  the  grant  in 
question  was  issued,  the  land  laws  of  Georgia  did  not  prohibit  the 
issuing  of  a  patent  to  any  one  person  for  more  than  a  thousand 
acres;  and  that  the  grant  offered  on  the  trial  is  not,  therefore,  void  in 
law,  and  should  have  been  admitted  in  evidence. 

9  P.  668;  12  P.  669;  15  P.  62;  1  B.  858. 


The  United  States  v.  Ambdv. 

11   W.  392. 

Under  the  act  of  May  26, 1790,  (1  Stats,  at  Large,  122,)  prescribing  the  manner  in  which  the 
pablic  acts,  records,  and  jadicial  proceedings  of  the  several  States  shall  be  anthenticatsd, 
no  other  authentication  of  an  act  of  the  legislature  is  required,  except  the  annexation  of 
the  seal  of  the  State ;  it  is  presumed  that  the  person  who  affixed  the  seal  had  competent 
authority  to  do  so. 

Erasures  and  interlineations  found  in  the  exemplification,  most  be  presumed  to  have  been 
made  before  the  seal  was  affixed. 

Upon  the  trial  of  an  indictment  for  destroying  a  vessel  with  intent  to  defraud  an  incorpo* 
rated  insurance  company,  the  act  of  incorporation  being  proved,  it  is  only  necessary  to 
show  that  the  company  was  de  /ado  organized  and  acting  as  a  corporation,  and  that  the 
usually  acting  officers  of  the  company  executed  the  policy ;  their  authority  to  bind  the 
company  need  not  be  otherwise  proved. 

Under  the  act  of  March  26, 1804,  (2  Stats,  at  Lai^,  290,)  it  is  not  necessary  that  the  policy 
should  have  been  valid  so  that  a  recovery  could  be  had  thereon.  The  crime  is  complete 
if  the  vessel  was  destroyed  with  intent  to  prejudice  an  underwriter  eU  /ado, 

A  corporation  is  a  person  within  the  meaning  of  this  act. 

The  prisoner,  John  B.  Amedy,  was  indicted  in  the  ciicuii 
[  *  393  ]  court  of  Virginia,  under  the  act  *  of  congress  of  the  26th 
of  March,  1804,  for  destroying  a  vessel  with  intent  to  prej- 
udice the  underwriters,  and  after  a  verdict  of  guilty  his  counsel 
moved  the  court  for  a  new  trial  upon  the  following  grounds :  — 

1.  That  the  exemplification  of  the  acts  of  the  legislature  of  the 
State  of  Massachusetts,  incorporating  the  Boston  Insurance  Com- 
pany, (who  were  the  underwriters,)  given  at  the  trial,  was  not 
admissible  in  evidence  as  a  sufficient  verification  thereof!  The 
papers  given  in  evidence  were  printed  copies  of  the  acts,  with  certain 
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erasures  and  interlineations  in  writing,  and  to  the  copy  of  each  act 
was  annexed  a  separate  attestation  in  the  following  words : 
"  A  true  copy,  *  attest,  Edward  D.  Bangs,  secretary."  The  [  *  394  ] 
copies  were  attached  together,  and  exemplified  under  the 
great  seal  of  the  State  of  Massachusetts,  with  the  following  cer- 
tificate annexed :  "  Commonwealth  of  Massachusetts.  Secretary's 
Department,  November  12, 1825.  I  certify  that  the  printed  copies 
of  the  following  acts,  namely :  *  An  act  to  define  the  powers,  duties, 
and  restrictions  of  Insurance  Companies' — '  An  act  authorizing 
the  several  insurance  companies  in  this  commonwealth  to  insure 
against  fire' — *  An  act  to  incorporate  the  Boston  Insurance  Com- 
pany'— *  An  act  to  incorporate  the  Commonwealth  Insurance  Com- 
pany'— and  ^  An  act  in  addition  to  an  act,  entitled,  an  act  to 
incorporate  the  Commonwealth  Insurance  Company;  to  which 
printed  copies  this  certificate  is  annexed,  have  been  by  me  compared 
with  the  original  acts  on  file  in  this  office,  and  that  the  same  are  now 
true  copies  of  the  said  original  acts,  except  the  usual  attestation  of 
enactment,  and  signatures  subjoined  to  each  act.  In  testimony 
whereof,  I  hereunto  set  my  hand,  and  have  affixed  the  seal  of  said 
commonwealth,  the  day  and  year  above  mentioned. 
(Signed)  "  Edward  D.  Bangs, 

Secretary  of  the  Commonwealth.^^ 

2.  That  before  the  policy  of  insurance  underwritten  by  the  Boston 
Insurance  Company  could  be  given  in  evidence,  it  was  necessary  to 
prove  that  the  subscription  to  the  stock,  and  the  payment  of  such 
subscription,  as  required  by  the  act  of  incorporation,  had  actually 
been  made.     The  policy  of  insurance  was  admitted  in 

•  evidence  by  the  court  below,  without  proof  that  the  sub-  [  *  396  ] 
scription  to  the  stock  had  actually  been  made;  it  being 
proved  that  there  was  a  company  in  Boston  called  the  Boston  Insur- 
ance Company,  doing  the  business  of  insurance,  and  paying  losses 
when  incurred,  and  that  the  paper  produced  was  executed  after  the 
manner  in  which  they  usually  made  their  policies  of  insurance. 

3.  That  the  policy  ought  to  have  been  proved  to  be  executed  by 
the  authority  of  the  company,  in  such  manner  as  to  be  legally  bind- 
ing on  them. 

4.  That  the  court  instructed  the  jury  "  that  it  was  not  material 
whether  the  company  was  incorporated  or  not ;  and  it  was  not  mate- 
rial whether  the  policy  were  valid  in  law  or  not ;  that  the  prisoner's 
guilt  did  not  depend  upon  the  legal  obligation  of  the  policy ;  but 
upon  the  question  whether  he  had  wilfully  and  corruptly  cast  away 
the  vessel,  as  charged  in  the  indictment,  with  intent  to  injure  the 
underwriters. 
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The  judges  of  the  court  below  having  been  divided  in  opinion 
upon  the  motion  for  a  new  trial,  the  case  was  brought  before  this 
court  upon  a  certificate  of  that  division. 

Worthington  and  Caxe^  for  the  prisoner. 

The  Attorney'  Oeneralj  for  the  United  States. 

[  *  406  ]       *  Story,  J.,  delivered  the  opinion  of  the  court 

The  first  question  for  consideration  is,  whether  the  evi- 
dence of  the  act  of  incorporation  of  the  Boston  Insurance  Company, 
disclosed  upon  the  record,  was  admissible  as  a  sufficient  verification 
thereof.  It  is  matter  of  most  serious  regret,  that  an  exemplifi- 
cation so  loose  and  irregular,  should  have  been  permitted  to  have 
found  its  way  into  any  court  of  justice.  As  it  has,  it  is 
[  •  407  ]  our  duty  to  decide  upon  its  legal  sufficiency.  It  •  is  under 
the  seal  of  the  State,  and  verified  by  the  signature  of  its 
secretary. 

It  is  said  that  this  is  not  enough,  and  that  it  ought  to  be  shown 
that  the  secretary  had  authority  to  do  such  acts.  This  objection 
must  be  decided  by  an  examination  of  the  act  of  congress  of  the 
26th  of  May,  1790,  prescribing  the  mode  in  which  the  public  acts, 
records,  and  judicial  proceedings  of  each  State  shall  be  authenticated, 
so  as  to  take  effect  in  every  other  State.  That  act  provides,  "  that 
the  acts  of  the  legislatures  of  the  several  States,  shall  be  authenti- 
cated by  having  the  seal  of  their  respective  States  affixed  thereto.** 
No  other  or  further  formality  is  required ;  and  the  seal  itself  is  sup- 
posed to  import  absolute  verity.  The  annexation  must,  in  the 
absence  of  aU  contrary  evidence,  always  be  presumed  to  be  by  a  per- 
son having  the  custody  thereof,  and  competent  authority  to  do  the  act. 
We  know,  in  point  of  fact,  that  the  constitution  of  Massachusetts 
has  declared,  ^<  that  the  records  of  the  commonwealth  shall  be  kept 
in  the  office  of  the  secretary."  But  our  opinion  proceeds  upon  the 
ground  that  the  act  of  congress  requires  no  other  authentication  than 
the  seal  of  the  State. 

The  other  objections  to  the  exemplification  are  that  the  acts  are 
printed  copies,  with  erasures  and  written  interlineations  not  so 
annexed  as  to  afford  perfect  certainty  that  they  are  the  identical 
copies  to  which  the  secretary's  certificate  was  originally  annexed. 
We  think  these  objections  cannot  be  maintained  in  point 
[  *  408  ]  of  law.  *  The  copies  must  be  presumed  to  be  the  original 
copies,  in  the  same  state  in  which  they  were  originally 
annexed.     Any  subsequent  alteration  or  subtraction  would  be   a 
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public  crime  of  high  enonnity ;  and  the  commission  of  a  crime  is 
not  to  be  presumed.  The  certificate  of  the  secretary,  taken  together, 
shows  that  he  did  not  mean  to  state  that  the  printed  copies  had  not 
been  varied  by  writing,  so  as  to  be  true  copies,  for  he  adds  the  phrase, 
they  are  now  true  copies  of  the  original  acts.  The  original  print  is 
still  visible  throughout,  and  the  alterations  in  writing  are  mere  verbal 
alterations,  not  in  the  slightest  degree  varying  the  sense  or  effect  of 
any  single  clause  in  which  they  occur ;  and,  to  afford  additional  proof 
of  identity,  the  secretary  has  on  each  copy  annexed  his  own  signa- 
ture, with  an  attestation  of  its  being  a  true  copy.  There  is,  there- 
fore, no  presumption,  from  the  face  of  the  papers  or  otherwise,  of  any 
alteration  or  addition  since  the  seal  of  the  State  was  annexed.  The 
annexation  of  the  usual  attestation  of  the  enactment  and  signatures 
to  the  acts  was  not  necessary.  It  is  sufficient  that  their  existence 
and  time  of  legal  enactment  is  shown. 

Our  opinion,  therefore,  upon  this  question  is  that  the  papers  were 
properly  admitted  in  evidence. 

The  next  question  is,  whether  before  the  policy  of  insurance,  un- 
derwritten by  the  Boston  Insurance  Company,  could  be  given  in 
evidence,  it  was  necessary  to  prove  that  the  subscription  to 
the  stock,  and  the  payment  of  such  subscription  *  as  re-  [  *  409  ] 
quired  by  the  act  of  incorporation,  had  been  made.  In  our 
opinion,  it  was  not.  This  is  not  the  case  where  a  suit  is  brought  by 
the  corporation  to  enforce  its  rights,  where,  if  the  fact  of  its  legal 
existence  is  put  in  controversy  upon  the  issue,  the  corporation  may 
be  called  upon  to  establish  its  existence.  The  case  of  Henriques 
and  Van  Moyses  v.  The  Dutch  West  India  Company,  cited  in  2 
Lord  Raym.  1535,  as  decided  before  Lord  King,  whatever  may  be 
its  authority,  was  of  that  sort,  and,  therefore,  carries  with  it  an  obvi- 
ous distinction ;  nor  is  this  the  case  of  a  quo  warranto j  where  the 
government  calls  upon  the  company  to  establish  its  legal  corporate 
powers  and  organization.  The  case  here  is  of  a  public  prosecution 
for  a  crime,  where  the  corporation  is  no  party,  and  is  merely  collater- 
ally introduced  as  being  intended  to  be  prejudiced  by  the  commission 
of  the  crime.  Under  such  circumstances,  we  think,  nothing  more 
was  necessary  for  the  government  to  prove,  than  that  the  company 
was  de  facto  organized,  and  acting  as  an  insurance  company  and 
corporation.  The  very  procurement  of  a  policy  by  the  prisoner,  to 
be  executed  by  the  company,  was  of  itself  primd  facie  evidence  for 
such  a  purpose.  In  cases  of  the  murder  of  officers,  it  is  not  neces- 
sary to  prove  that  they  are  officers  by  producing  their  commissions. 
It  is  sufficient  to  show  that  they  act  de  facto  as  such.  In  cases  of 
piracy,  it  has  been  held  sufficient  to  establish  the  proprietary  title  to 
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the  ship  by  evidence  of  actual  possession  of  the  party  daim- 
[  *  410  ]  ing  to  be  owner.     *  These  are  analogous  cases,  and  furnish 

strong  illustrations  of  the  general  principle. 
The  same  answer  may  be  given  to  another  objection,  and  that  is, 
that  the  policy  ought  to  have  been  proved  to  be  executed  by  the 
authority  of  the  company,  in  such  manner  as  to  be  binding  on  them. 
The  actual  execution  of  the  policy  by  the  known  officers  of  the  com- 
pany, de  facto^  is  sufficient. 

The  next  question  arises  upon  the  instruction  of  the  court,  "  that 
it  was  not  material  whether  the  company  was  incorporated  or  not; 
and  it  was  not  material  whether  the  policy  were  valid  in  law  or  not ; 
that  the  prisoner's  guilt  did  not  depend  upon  the  legal  obligation  of 
the  policy ;  but  upon  the  question  whether  he  had  wilfully  and  cor- 
ruptly cast  away  the  vessel,  as  charged  in  the  indictment,  with  intent 
to  injure  the  actual  underwriters."  We  think  this  opinion  correct 
The  act  of  congress  of  the  26th  of  March,  1804,  c.  40,  on  which  this 
indictment  is  framed,  declares,  "  that  if  any  person  shall,  on  the  high 
seas,  wilfully  and  corruptly  cast  away,  &c.,  any  ship  or  vessel,  of 
which  he  is  owner,  &c.,  with  intent  or  design  to  prejudice  any  person 
or  persons  that  hath  underwritten,  or  shall  underwrite,  any  policy  or 
policies  of  insurance  thereon,  &c.,  the  person  or  persons  offending 
therein,  &c.  &c.,  shall  suffer  death.  The  law  punishes  the  act  when 
done  with  an  intent  to  prejudice;  it  does  not  require  that  there 
should  be  an  actual  prejudice.     The  prejudice  intended  is  to  be  to  a 

person  who  has  underwritten,  or  who  shall  underwrite,  a 
[  •  411  ]  policy  thereon,  which,  for  aught  the  prisoner  *  knows,  is 

valid;  and  does  not  prescribe  that  the  policy  should  be  valid, 
so  that  a  recovery  could  be  had  thereon.  It  points  to  the  intended 
prejudice  of  an  underwriter  de  facto.  The  case  of  the  King  v.  Gill- 
son,  1  Taunt  95,  2  Leach,  1007,  did  not  turn  upon  this  point  That 
was  an  indictment  for  maliciously  setting  fire  to  a  house,  with  intent 
to  defraud  the  London  Assurance  Company  of  houses  and  goods 
from  fire.  It  was  necessary  to  prove  that  the  household  goods  in 
the  house  had  been  actually  insured  for  the  prisoner  by  the  company. 
A  policy  had  been  executed  by  the  company,  on  these  goods,  in 
another  house,  and  subsequently,  upon  the  removal  of  the  prisoner 
to  the  house  set  on  fiire,  a  memorandum  was  indorsed  on  the  policy, 
agreeing  that  the  removal  of  the  goods  should  be  allowed.  This 
memorandum  was  unstamped,  and  by  statute  was  not  admissible  in 
evidence.  Six  judges  against  five  held  the  evidence  inadmissible, 
upon  the  ground  that  the  prohibition  was  intended  to  be  universal. 
The  existence,  therefore,  of  the  insurance  itself,  could  not  be  estab- 
lished     If  there  had  been  proof  that  the  policy  was  executed,  the 
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question  might  have  arisen,  whether  it  was  necessary  further  to  prove 
its  legal  validity  in  all  other  respects.  The  argument  at  the  bar, 
drawn  from  the  known  law  as  to  forgeries,  is,  we  think,  pertinent 
In  those  cases,  when  they  depend  on  the  common  law,  actual  prej- 
udice is  not  necessary,  to  be  proved ;  and,  of  course,  the  validity  of 
the  instrument  is  entirely  waived. 

•Another  question  not  raised  in  the  court  below,  has  [  •412] 
been  argued  here,  and  upon  which,  as  it  is  vital  to  the 
prosecution,  we  feel  ourselves  called  upon  to  express  an  opinion.  It 
is,  that  a  corporation  is  not  a  person  within  the  meaning  of  the  act 
of  congress.  If  there  had  been  any  settled  course  of  decisions  on  this 
subject,  in  criminal  cases,  we  should  certainly,  in  a  prosecution  of 
this  nature,  yield  to  such  a  construction  of  the  act.  But  there  is  no 
3uch  course  of  decisions.  The  mischief  intended  to  be  reached  by 
the  statute  is  the  same,  whether  it  respects  private  or  corporate  per- 
sons. That  corporations  are,  in  law,  for  civil  purposes,  deemed  per- 
sons, is  unquestionable.  And  the  citation  from  2  Inst.  736,  establishes 
that  they  are  so  deemed  within  the  purview  of  penal  statutes.  Lord 
Coke,  there,  in  commenting  on  the  statute  of  31  Eliz.  c.  7,  respecting 
the  erection  of  cottages,  where  the  word  used  is,  "  no  person  shall," 
&c.,  says,  "  this  extends  as  well  to  persons  politic  and  incorporate,  as 
to  natural  persons  whatsover."  In  the  case  of  the  King  v.  Harrison, 
1  Leach,  180 ;  2  East's  PI.  Cro.  927,  988,  it  may,  perhaps,  be  matter 
of  some  doubt,  whether  the  point  was  actually  decided  by  the  court. 
But,  if  it  was,  it  mainly  rested  upon  a  peculiarity  of  construction 
which  grew  out  of  the  statute  of  31  Geo.  IL  c,  22,  s.  78,  which 
professed  to  cure  doubts  of  the  meaning  of  these  wbrds  in  other 
antecedent  statutes  upon  similar  subjects,  leaving  that  on  which 
the  indictment  was  framed  untouched.  Finding,  therefore, 
no  authority  at  •common  law,  which  overthrows  the  doc-  [  ^413  ] 
trine  of  Lord  Coke,  we  do  not  think  that  we  are  entitled 
to  engraft  any  such  constructive  exception  upon  the  text  of  the 
statute. 

Upon  the  whole,  it  is  to  be  certified  to  the  circuit  court  of  Virginia, 
that  the  decisions  of  that  court,  upon  the  points  of  law  arising  at  the 
trial,  were  correctly  decided. 

19  P.  102;  18  P.  519;  18  H.  595. 
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Thb  Antelopb.     The  Vice-CToosuls  of  Spain  and  Portagal,  Label- 

lants. 

11  W.41S. 

Explanation  of  the  former  decree  of  the  eoart  in  the  same  cause,  10  W.  66. 

Certificate.  A  mandate  having  issued  to  the  ciicait 
[  •  414  ]  court  for  the  district  of  Georgia,  to  *  carry  into  execution 
the  decree  of  this  court,  pronounced  at  the  February  term, 
1825,  io  deliver  certain  Africans  in  the  said  decree  mentioned,  to  the 
Spanish  consul,  for  Spanish  claimants,  and  the  judges  of  that  court 
having  been  divided  in  opinion  respecting  the  mode  of  designating 
the  said  slaves  so  to  be  delivered,  and  separating  them  from  others 
to  be  delivered  to  the  United  States,  whether  the  same  should  be 
made  by  lot,  or  upon  proof  on  the  part  of  the  Spanish  claimant,  it 
is  ordered  to  be  certified  to  the  said  circuit  court  of  Georgia,  that  in 
executing  the  said  mandate  the  Africans  to  be  delivered  must  be 
designated  by  proof  made  to  the  satisfaction  of  that  court. 

12  W.  546. 


Williams,  Plaintiff  in  Error,  v.  The  President,  Directors,  and 
Company  of  the  Bank  of  the  United  States,  Defendants  in 
Error. 

1 1  W.  414. 

Where  there  was  a  joint  jadgment  against  several  defendants,  and  one  ovlj  saes  ont  tiie 
writ  of  error  Without  joining  the  others,  the  writ  was  dismissed ;  bat  if  the  others  relbsa 
to  join  in  it,  qucare,  whether  the  plaintiff  may  not  have  summons  and  severance  1 

[  *415  ]       In  this  case,  in  which  Wrig'ht  was  for  the  *  plaintiff  in 
error,  and  Webster  for  the  defendants  — 

Marshall,  C.  J.,  stated  that  the  writ  of  error  must  be  dismissed, 
it  having  issued  irregularly.  The  judgment  in  the  circuit  court  of 
Ohio  was  a  joint  judgment,  upon  a  joint  action  for  money  lent,  against 
three  defendants ;  and  the  writ  of  error  was  sued  out  by  one  of  the 
defendants,  in  his  own  name  only,  without  joining  the  others.  The 
court  was  of  opinion  that  the  writ  of  error  ought  to  have  been  in  the 
name  of  the  three ;  and  if  the  others  should  refuse  to  join  in  it,  that 
it  would  deserve  consideration  whether  the  present  plaintiff  might 
not  have  summons  and  severance.  Writ  of  error  dismissed. 

7  P.  899;  6Wal.  8^. 
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United  States  v.  Kelly.    11  W. 

Barnes  and  others  v»  Williams. 

11  W.  415. 

Upon  a  special  rerdict,  the  court  cannot  intend  anj  snbstantiye  fact  not  found,  thoagh  tbe 
record  contains  sufficient  eridenoe  to  warrant  the  jory  in  finding  it;  and  if  the  yerdict  if 
so  imperfect  that  the  court  cannot  decide  the  qnesttons  of  law  on  which  tbe  opinions  of 
the  judges  were  opposed,  the  cause  must  be  remanded,  and  a  venire  de  novo  awarded. 

This  case  was  argued  by  WickHffe  an^  *  Talbot^  for  the  [  *  416  ] 
plaintiffs,  and  by  White  and  IsaackSf  for  the  defendant 

Marshall,  C.  J.,  stated  that,  upon  inspecting  the  record,  it  had  been 
discovered  that  the  special  verdict  found  in  the  case  was  too  imperfect 
to  enable  tbe  court  to  render  a  judgment  upon  it  The  claim  of  the 
plaintiffs  being  founded  upon  a  bequest  of  certain  slaves,  it  was  essen- 
tial to  a  recovery  at  law,  that  the  assent  of  the  executor  to  the  legacy 
should  be  proved.  Although,  in  the  opinion  of  the  court,  there  was 
sufficient  evidence  in  the  special  verdict  from  which  the  jury  might  have 
found  the  fact,  yet  they  have  not  found  it,  and  the  court  could  not,  upon 
a  special  verdict,  intend  it  The  special  verdict  was  defective  in  stat- 
ing the  evidence  of  the  fact,  instead  of  the  fact  itself.  It  was  impos- 
sible, therefore,  that  a  judgment  could  be  pronounced  for  the  plaintifil 
So,  as  to  the  defendant's  defence,  under  the  statute  of  limitations,  the 
special  verdict  did  not  find  any  facts  by  which  the  court  could  ascer- 
tain at  what  time  the  right  of  action  accrued.  It  was  not  stated  that 
the  plaintiff  and  defendant  were  ever  resident  in  the  same  State  at 
the  same  time.  Although  it  was  found  that  E.  D.  Barnes,  one  of 
the  plaintiffs,  came  into  the  State  of  Tennessee  after  he  arrived  at  the 
age  of  twenty-one  years,  and  more  than  three  years  before  the  suit 
was  brought,  yet  it  was  not  found  that  during  any  part  of  that  time, 
the  defendant,  Williams,  was  resident  in  that  State.  The 
case  was,  therefore,  too  •imperfectly  stated  to  enable  the  [  •417  J 
court  to  decide  the  questions  upon  which  the  opinions  of  the 
judges  of  the  circuit  court  were  opposed,  and  the  cause  was  remanded 
to  that  court,  with  directions  to  award  a  venire  facias  de  novo. 

4  H.  181 ;  8  H.  470;  20  H.  427. 


The  United  States  v.  ICblly  and  others. 

11  W.  417. 

Though  the  Crimes  Act  of  April  30,  1790,  (1  StaU.  at  Lai^,  112,)  does  not  define  the 
offenoe  of  endeavoring  to  make  a  revolt,  it  is  competent  for  the  court  to  give  a  definition 
of  it. 

In  what  it  consista. 
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The  defendants,  Kelly  and  others,  were  indicted  in  the  circuit  court 
for  the  district  of  Pennsylvania,  for  that  the  defendants,  on  the  24th 
of  December,  1824,  being  seamen  on  board  a  merchant  vessel  of  the 
United  States,  called  The  Lancaster,  on  the  high  seas,  feloniously 
endeavored  to  make  a  revolt  in  the  said  vessel,  contrary  to  the  act 
of  congress  of  the  30th  of  April,  1790.  The  defendants 
[  •418  ]  were  found  guilty,  and  moved  the  court  in  arrest  *  of  judg- 
ment. The  opinions  of  the  judges  of  the  courf  below  being 
divided  upon  ill's  motion,  the  case  was  certified  to  this  court  for 
determination. 

The  cause  was  submitted,  without  argument,  by  the  Attorney'  Gen^ 
ercU  for  the  United  States,  no  counsel  appearing  for  the  prisoners, 

Washington,  J.,  delivered  the  opinion  of  the  court. 

This  case  comes  before  the  court  upon  a  certificate  of  a  division 
of  opinion  of  the  judges  of  the  circuit  court  for  the  eastern  district  of 
Pennsylvania,  upon  the  following  point  assigned  by  the  defendants 
as  a  reason  in  arrest  of  judgment,  namely,  "that  the  act  of  congress 
does  not  define  the  offence  of  endeavoring  to  make  a  revolt,  and  it  is 
not  competent  to  the  court  to  give  a  judicial  definition  of  an  offence 
heretofore  unknown." 

This  court  is  of  opinion  that  although  the  act  of  congress  does 
not  define  this  offence,  it  is,  nevertheless,  competent  to  the  court  to 
give  a  judicial  definition  of  it.  We  think  that  the  offence  consists 
in  the  endeavor  of  the  crew  of  a  vessel,  or  any  one  or  more  of  them, 
to  overthrow  the  legitimate  authority  of  her  commander,  with  intent 
to  remove  him  from  his  command,  or  against  his  will  to 
[  *  419  ]  take  possession  of  *  the  vessel  by  assuming  the  government 
and  navigation  of  her,  or  by  transferring  their  obedience 
from  the  lawful  commander  to  some  other  person. 

CerHficate^  accordingly. 

8  Wal.  250. 


The  United  States  v.  Tappan  and  others. 

11  W.  419. 

The  words  "true  ▼alao,'*  in  the  act  of  April  20, 1818.  (8  Stats,  at  Large,  436,  s.  II,)  mean 
the  actual  cost  thereof  to  the  importer,  at  the  place  whence  the  goods  were  imported. 

And  the  collector  had  not  the  right  to  direct  an  appraisement,  because  he  suspected,  or  be- 
cause, in  fact,  the  goods  were  invoiced  below  their  current  market  value,  at  the  place  from 
whence  they  were  exported. 

But  if  the  collector  forms  an  opinion  that  there  are  just  grounds  to  suspect  the  invoice  does 
not  truly  state  the  actual  cost  of  the  goods,  and  directs  an  appraUement,  no  inquiry  can 
bo  made  as  to  the  grounds  of  that  opinion. 
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This  cause  was  argued  by  the  Attorney-  General  and  Blake^  ioi 
the  plaintifis,  and  by  Webster^  for  the  defendant 

Thompson,  J.,  delivered  the  opinion  of  the  court. 

•  This  is  an  action  of  debt  upon  a  duty  bond,  under  the  [  *  420  J 
act  of  the  20th  of  April,  1818.    Upon  the  trial  of  the  cause, 
in  the  circuit  court  of  Massachusetts,  the  following  questions  arose : 

1.  Whether  the  words  "  true  value,"  in  the  11th  section  of  the  act 
of  the  20th  of  April,  1818,  meant  the  current  market  value  of  such 
goods  at  the  place  from  which  they  were  imported,  or  the  true  and 
actual  cost  thereof  to  the  importer  at  such  place. 

2.  Whether,  if  the  collector  did,  in  fact,  suspect  that  the  goods 
were  invoiced  below  the  current  market  value  thereof,  at  the  place 
from  which  they  were  imported,  but  did  not  suspect  that  they  were 
invoiced  below  the  true  and  actual  cost  thereof  to  the  importer,  the 
collector  had  a  right  to  direct  an  appraisement. 

3.  Whether,  if,  in  the  opinion  of  the  collector,  there  was  just 
ground  to  suspect  that  the  goods  were  invoiced  below  the  current 
market  value  of  the  same,  at  the  place  from  whence  they  were  im- 
ported, then  the  said  collector  had  a  right  to  direct  the  same  to  be 
appraised  in  the  manner  prescribed  in  the  11th  section  of  the  before- 
mentioned  act  of  congress. 

Upon  which  questions  the  judges  of  the  circuit  court  were  opposed 
in  opinion,  and  they  are  brought  up  to  this  court  for  decision. 

It  seemed  to  be  admitted  on  the  argument  at  the  bar,  that  the 
answers  to  these  questions  would  depend,  in  a  great  measure,  if  not 
entirely,  upon  a  more  general*  inquiry  with  respect  to  the 
basis  on  which  the  ad  valorem  rate  of  duties  is  to  be  *esti-  [  *421  ] 
mated ;  whether  upon  the  actual  cost  of  the  goods,  or  the 
current  market  value  thereof,  at  the  place  from  which  they  were  im- 
ported. That,  prior  to  the  act  of  1818,  ad  valorem  duties  were  to  be 
estimated  upon  the  actual  cost  of  the  goods,  cannot  admit  of  a  doubt 
In  one  of  the  earliest  acts  of  congress,  passed  on  this  subject,  in  the 
year  1789,  2  L.  U.  S.  22,^  this  was  assumed  as  the  basis.  The  act 
declares  that  the  ad  valorem  rates  of  duty  upon  goods,  wares,  and 
merchandise,  at  the  place  of  importation,  shall  be  estimated  by  add- 
ing twenty  per  cent  to  the  actual  cost  thereof,  if  imported  from  the 
Cape  of  Good  Hope,  or  from  any  place  beyond  the  same,  and  ten 
per  cent  on  the  actual  cost  thereof,  if  imported  from  any  other  place 
or  country,  exclusive  of  charges.  In  the  act  passed  but  a  few  days 
before,  2  L.  U.  8. 6,'^  after  the  enumeration  of  certain  articles  subject 
to  an  0^  valorem  duty,  it  is  declared,  'Hhat  on  all  other  goods,  wares, 

1 1  Stats,  at  Large,  41.  a  lb.  24. 
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and  merchandise,  five  per  cent,  on  the  value  thereof,  at  the  time  and 
place  of  importation,"  shall  be  laid.  The  word  value,  as  here  used, 
cannot  be  understood  in  any  other  sense  than  the  words  actual  cost, 
in  the  act  passed  only  twenty-seven  days  after.  It  would  be  un- 
reasonable to  suppose  that,  in  the  former  act,  market  value  was 
established  as  the  basis,  and  in  the  latter  a  new  rule  introduced  under 
the  terms  actual  cost,  with  a  view  to  any  change  of  the  basis.  It  is 
more  reasonable  to  suppose  that  value  and  actual  cost  were  intended 

to  import  the  same  meaning.  And,  in  other  parts  of  the  laws 
[  ^422  ]  on  *this  subject,  where  these  terms  are  used  in  reference  to 

the  rule  by  which  the  duties  are  to  be  estimated,  they  are 
to  be  taken  in  the  same  sense,  and  to  be  understood  as  a  varied  mode 
of  conveying  the  same  idea,  2  L.  U.  S.  22,  vol.  3,  ed.  185.^  In  the  act 
of  1799,  s.  61,^  the  same  basis,  actual  cost,  is  expressly  adopted  as  the 
rule  by  which  ad  valorem  duties  are  to  be  estimated.  3  L.  U.  S.  193.* 
And  that  such  was  the  rule  previous  to  the  act  of  1818,  was  not  de- 
nied on  the  argument,  as  it  certainly  could  not  be  with  the  least 
color  of  plausibility.  And  if  this  be  so,  there  ought  to  be  a  very  clear 
expression  of  the  legislative  will,  before  a  rule,  which  had  governed 
the  practice  on  this  subject  for  nearly  thirty  years,  should  be  consid- 
ered as  abolished,  and  a  new  one  adopted.  And,  we  think,  the  act 
of  1818,  6  L.  U.  S.  300,  will  not  justify  such  a  conclusion.  If  any 
parts  of  the  act,  when  separately  considered,  would  seem  to  warrant 
such  a  construction,  the  whole,  when  taken  together,  admits  of  no 
such  interpretation,  and  would,  indeed,  be  directly  at  variance  with 
the  fourth  section  of  this  act,  which,  in  terms,  adopts  the  rule  first 
laid  down  in  the  act  of  1789,  and  which  has  been  continued  in  all 
the  subsequent  laws,  "that  the  ad  valorem  rates  of  duties,  upon 
goods,  wares,  and  merchandise,  shall  be  estimated  by  adding  twenty 
per  cent,  to  the  actual  cost  thereof,  if  imported  from  the  Cape  of 
Good  Hope,  or  from  any  island,  port,  or  place,  beyond  the  same, 
and  ten  per  cent,  on  the  actual  cost  thereof,  if  imported  from  any 

other  place,"  &c.  It  has  been  contended,  however,  on  the 
[  •  423  ]  •  part  of  the  United  States,  that,  by  the  terms  true  value,  as 

used  in  several  parts  of  the  act  of  1818,  and  particularly  in 
the  11th  section,  it  was  intended  to  substitute  the  current  market 
value  instead  of  actual  cost,  as  the  basis  upon  which  ad  valorem 
duties  are  to  be  estimated.  The  subject-matter  of  this  section  is,  to 
provide  for  the  detection  of  fraudulent  invoices,  and  fix  the  rule  by 
which  the  duties  are  to  be  estimated,  when  the  invoice  price  is  below 
the  actual  cost.  The  law  requires,  3  L.  U.  S.  437,*  that  the  invoices 
of  all  goods  imported  into  the  United  States,  and  subject  to  B.n  ad 

1  1  Stats,  at  Urge,  29.  « lb.  678.  3  2  lb.  121. 
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valorem  duty,  shall  contain  a  true  statement  of  the  actual  cost  of 
such  goods.     And  no  entry  of  the  goods  can  be  made,  unless  the 
original  invoice  is  produced,  and  oath  made  that  it  contains  a  just 
and  true  account  of  the  cost  of  such  goods.    3  L.  U.  S.  172.^     And 
to  enforce  a  compliance  with  these  injunctions,  by  putting  into  the 
hands  of  the  collectors  more  efficient  means  of  detecting  all  evasions 
of  the  law,  was  one  of  the  principal  objects  of  this  11th  section  of 
the  act  of  1818.    It  requires  the  collector,  whenever  in  his  opinion 
there  shall  be  just  grounds  to  suspect  that  goods,  subject  to  an  o^ 
valorem  duty,  have  been  invoiced  below  their  true  value,  at  the  place 
from  which  they  were  imported,  to  have  them  appraised.    This  power 
is,  to  act  upon  a  supposed  case  of  fraud,  attempted  to  be  practised 
on  the  government,  by  making  out  the  invoice  below  the  actual  cost. 
The  great  object  to  which  the  attention  of  the  collector  is 
directed,  is  to  ascertain  *the  cost,  that  being  the  basis  on  [  *424  ] 
which  .the  duties  are  to  be  estimated.     And  if  the  invoice 
is  false,  the  proper  inquiry  to  detect  it  is  as  to  the  market  value  of 
the  goods,  and  to  compare  that  with  the  invoice  price.     And  for  the 
purpose  of  ascertaining  such  market  value,  the  collector  is  author- 
ized to  appoint  appraisers,  who  are  sworn  to  report,  according  to  the 
best  of  their  knowledge  and  belief,  the  true  value  of  the  goods  when 
purchased,  at  the  place  from  whence  the  same  were  imported.     The 
appraisers  have,  however,  no  concern  with  the  actual  cost  of  the 
goods.     Their  duty  is  confined  to  the  value  thereof,  at  the  place  of 
importation.     And  the  law  has  declared  what  shall  be  the  effect  of  a 
variance  between  the  value  so  reported,  and  the  invoice  price.     A 
small  difference  will  not  draw  after  it  any  penalty.     The  appraised 
value  must  exceed  the  invoice  price  25  per  cent.,  or  no  addition  to 
the  ratio  of  duty  is  imposed.     The  appraised  value  is,  of  necessity, 
assumed  as  the  price  upon  which  the  duties  are  to  be  estimated, 
where  the  difference  between  that  and  the  invoice  price  is  25  per 
cent.     In  that  case  the  invoice  is  deemed  fraudulent,  and  to  be  laid 
out  of  view ;  and,  of  course,  no  evidence  of  the  cost  of  the  goods. 
And  the  12th  section  expressly  declares  that  the  appraised  value,  in 
such  case,  shall  be  considered  the  true  value  upon  which  the  duty  is 
to  be  estimated.     Or,  in  other  words,  so  far  as  respects  the  rule  by 
which  the  duties  are  to  be  ascertained,  the  true  value,  as 
found  by  the  appraisers,  shall  be  deemed  the  actual  *  cost.  [  *  425  ] 
Where  the  appraised  value  shall  be  less  than  th^  invoice 
value,  the  duty  is  to  be  charged  on  the  invoice  value,  in  the  same 
manner  as  if  no  appraisement  had  been  made. 


1  1  StatB.  at  Large,  655. 
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So,  also,  in  the  oath  required  by  the  5th  section  of  this  act,  tme 
value  imports  nothing  more  nor  less  than  actual  cost.  Any  other 
construction  would  place  it  out  of  the  power  of  any  man  to  take  the 
oath,  where  the  goods  were  purchased  at  a  rate  at  all  differing  from 
the  market  price.  The  law  requires  the  invoice  to  be  made  out 
according  to  the  actual  cost,  and  this  to  be  sworn  to ;  and,  if  true 
value  means  any  thing  else  than  actual  cost,  the  oath  could  not  be 
taken.  This  is  not  a  separate  and  distinct  oath  from  that  which  is 
required  by  the  act  of  1799,  and  which  is  to  accompany  the  invoice. 
The  act  declares  it  to  be,  not  an  additional  oath,  but  facts  in  addi- 
tion to  the  oath  now  required  by  law,  which  addition  is,  that  ^'  the 
invoice  produced  by  him  exhibits  the  true  value  of  such  good|, 
wares,  or  merchandise,  in  their  actual  state  of  manufacture,  at  the 
place  from  which  the  same  were  imported."  There  can  be  but  one 
invoice  and  one  oath,  and  that  invoice  must  be  made  out  according 
to  the  actual  cost;  and  it  necessarily  follows,  that  true  value  im- 
ports the  same  thing,  under  a  varied  mode  of  expression.  If  it  was 
permitted  to  make  out  two  invoices  of  the  same  goods,  one  accord- 
ing to  the  actual  cost  and  the  other  according  to  the  market  value, 
and  distinct  oaths  annexed  to  each,  it  might  remove  the 
[  *  426  ]  difficulty  *  suggested.  But  that  is  not  allowable.  And  no 
statute  ought  to  receive  a  construction  that  will  render  it 
nugatory,  or  which  prescribes  a  rule  utterly  impracticable,  without  in- 
curring the  guilt  of  perjury.  K,  then,  the  basis  upon  which  ad  valorem 
duties  are  to  be  estimated  has  not  been  changed,  by  the  act  of  1818, 
from  the  actual  cost  to  the  market  value  of  the  goods  at  the  place  of 
importation,  as  we  are  satisfied  it  has  not,  the  answer  to  the  first  ques- 
tion certified  to  this  court  will  be,  that  the  words  "  true  value,"  in  the 
11th  section  of  the  act  of  1818,  import  the  same  thing  as  actual  cost 

And  this,  as  was  conceded  on  the  argument,  will  dispose  of  the 
other  questions,  and  require  that  they  should  be  answered  in  the 
negative,  so  far  as,  from  the  form  in  which  they  are  propounded,  they 
will  admit  of  a  direct  answer. 

In  explanation,  however,  of  this  answer,  it  is  proper  to  observe 
that  the  11th  section  of  the  act,  to  which  the  questions  are  pointed, 
is  intended  to  clothe  the  collector  with  enlarged  powers,  to  guard 
against  fraudulent  invoices.  Whenever,  in  his  opinion,  there  shall 
be  just  grounds  to  suspect  that  the  invoice  does  not  truly  state  the 
actual  cost  of  the  goods,  he  may  direct  an  appraisement  How,  or 
by  what  means,  that  opinion  is  made  up,  no  one  has  authority  to 
inquire,  or  a  right  to  control.  Ordinarily,  it  will  be  found  from 
his  own  knowledge,  or  the  information  he  gets  from  others,  of 
the  market  price  of  the  goods ;  and  if  that  should  differ  widely 
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firom  the  invoice  prices,  it  will  afford  grounds  for  *  suspecting  [  *  427  ] 
the  invoice  to  be  fraudulent.  For,  a^  a  general  course  of 
business,  it  is  to  be  presumed  that  goods  are  purchased  at  the  com- 
mon market  price.  The  authority  of  the  collector  to  direct  an 
appraisement  is  regulated,  however,  entirely  by  his  own  suspicion 
that  the  invoice  is  untrue,  and  does  not  state  the  actual  cost  of  the 
goods,  as  required  by  law.  Whether  this  suspicion  is  well  founded 
or  not,  is  not  matter  of  inquiry.  So  far  as  respects  the  authority  of 
the  collector  to  direct  the  appraisement,  he  is  governed  altogether  by 
his  own  opinion  of  the  grounds  of  suspicion.  Whether  these  sus- 
picions were  well  or  ill  founded,  and  the  consequences  resulting 
therefrom,  will  depend  upon  after  inquiry  before  the  appraisers,  and 
their  decision  thereupon.  But  the  collector  cannot  be  called  upon  to 
avow  or  show  the  grounds  upon  which  his  suspicion  rests.  The  law 
has  vested  him  with  an  uncontrolled  discretion  on  this  subject,  to  be 
regulated  and  governed  by  his  own  opinion,  of  the  sufficiency  of  the 
grounds  on  which  he  suspects  the  invoice  to  be  below  the  true  value 
or  actual  cost  of  the  goods. 

These  answers  must,  accordingly,  be  certified  to  the  circuit  court, 
upon  the  questions  submitted  to  this  court 


Chace  and  others.  Appellants,  v.  Vasquez,  the  Consul-Greneral  of 

Portugal,  Respondent. 

11  W.  429. 

A  decree  in  a  suit  in  personaniy  declaring  the  libellant  entitled  to  recover  damages,  and 
referring  the  matter  to  an  assessor,  is  not  final,  and  an  appeal  therefrom  does  not  lie. 

Appeal  from  the' circuit  court  of  the  United  States  for  Mary- 
land. 

The  libel  in  this  case  was  tn  personam,  against  the  owners  of  the 
private  armed  vessel.  La  Fortuna,  stated  to  be  owned  by  American 
citizens,  for  the  recovery  of  damages  for  the  illegal  seizure,  &c.,  of 
the  Portuguese  ship  Monte  Allegre  and  cargo,  which,  by  a  previous 
decree  of  the  court,  had  been  restored  to  the  libellants,  no  damages 
having  been  claimed  in  the  libel  in  rem,  7  W.  520.  A  decree  pro 
forma  was  taken  for  the  libellants  in  the  circuit  court,  and  commis- 
sioners were  ordered  to  be  appointed  to  assess  the  damages ;  but 
the  appeal  was  taken  before  the  commissioners  were  appointed, 
upon  the  ground  that  no  libel  could  be  sustained  in  personam  in  such 
cases. 

Hoffmoflfh,  for  the  respondent 
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[  •  430  ]  •  The  Court  were  of  opinion  that  the  case  was  embraced 
by  the  principle  decided  in  the  case  of  The  Palmyra,  10  W. 
502,  since  an  appeal  would  still  lie  firom  the  damages,  when  ascer- 
tained ;  but  that,  had  the  decree  of  the  circuit  court  dismissed  the 
libel,  such  decree  would  have  been  final  Appeal  dismissed. 

3  P.  307  ;  15  H.  451. 


Mills,  Plaintiff  in  Error,  v.  The  President,  Directors,  and  Ck>M- 
PANT  OF  THE  Bank  OF  THE  United  States,  Defendants  in  Error. 

11  W.  431. 

In  a  notice  to  an  indorser,  it  is  not  necessary  to  name  the  holder. 

A  variance  between  the  note,  and  its  description  in  the  notice,  is  not  fatal,  unless  it  render 

the  notice  insufficient  to  apprise  the  indorser  what  note  is  referred  to. 
Such  a  notice  need  not  declare  that  a  demand  was  made  on  the  maker  at'  the  place  where 

the  note  was  made  payable ;  it  is  enough  if  it  states  a  demand  on  the  maker,  withoal 

showing  where  it  was  made. 
When  a  note  is  made  payable  or  negotiable  at  a  bank,  whose  invariable  usage  it  is  to 

demand' payment  on  the  fourth  day  of  grace,  the  parties  are  bound  by  that  usage,  being 

presumed  to  agree  to  be  bound  by  it,  though  they  do  not  in  hd  know  it. 
A  rule,  exempting  the  plaintiff  in  an  action  on  a  note,  &c.,  from  offering  evidence  of  iti 

execution,  unless  the  defendant  should  deny  the  signature  by  affidavit,  is  a  proper  rule, 

and  the  circuit  courts  have  power  to  make  it. 
Though  the  plaintiff  cannot  recover,  by  way  of  principal,  a  larger  sum  than  is  demanded  in 

his  count,  yet  interest  may  be  added,  if  the  ad  damnum  be  sufficient  to  cover  it 

This  cause  was  argued  by  Wright^  for  the  plaintiff  in  error,  and 
by  Webster^  for  the  defendants  in  error. 

Story,  J.,  delivered  the  opinion  of  the  court 
[  •  432  ]  •  This  is  a  suit  originally  brought  in  the  circuit  court  of 
Ohio,  by  the  Bank  of  the  United  States,  against  A.  G. 
Wood  and  George  Ebert,  doing  business  under  the  firm  of  Wood 
and  Ebert,  Alexander  Adair,  Horace  Reed,  and  the  plaintiff  in  errory 
Peter  Mills.  The  declaration  was  for  $3,600,  money  lent  and  ad- 
vanced. During  the  pendency  of  the  suit.  Reed  and  Adair  died. 
Mills  filed  a  separate  plea  of  rum  assumpsit^  upon  which  issue  was 
joined ;  and,  upon  the  trial,  the  jury  returned  a  verdict  for  the  Bank 
of  the  United  States,  for  $4,641,  upon  which  judgment  was  ren- 
dered in  their  favor.  At  the  trial,  a  bill  of  exceptions  was  taken  by 
Mills,  for  the  consideration  of  the  matter  of  which  the  present  writ 
of  error  has  been  brought  to  this  court 

By  the  bill  of  exceptions,  it  appears  that  the  evidence  offered  by 
the  plaintiffs,  in  support  of  the  action,  "  was,  by  consent  of  counsel, 
permitted  to  go  to  the  jury,  saving  all  exceptions  to  its  competence 
and  admissibilitV)  which  the  counsel  for  the  defendant  reserved  the 
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right  to  insist  in  claiming  the  instructions  of  the  court  to  the  jury  on 
the  whole  case." 

The  plaintiffs  offered  in  evidence  a  promissory  note,  signed  Wood 
and  Ebert,  and  purporting  to  be  indorsed  in  blank  by  Peter  Mills, 
Alexander  Adair,  and  Horace  Reed,  as  successive  indorsers ;  which 
note,  with  the  indorsements  thereon,  is  as  follows,  to  wit :  "  Chili- 
cothe,  20th  July,  1819.  $3,600.  Sixty  days  after  date,  I 
promise  to  pay  to  Peter  Mills,  or  order,  at  the  office  *  of  dis-  [  *  433  ] 
count  and  deposit  of  the  Bank  of  the  United  States,  at 
Chilicothe,  $3,600,  for  value  received.  Wood  and  Ebert."  In- 
dorsed, "  Pay  to  A.  Adair,  or  order,  Peter  Mills."  "  Pay  to  Horace 
Reed,  or  order,  A.  Adair."  "  Pay  to  the  President,  Directors,  and 
Company  of  the  Bank  of  the  United  States,  or  order,  Horace  Reed.*' 
On  the  upper  right-hand  comer  of  the  note  is  also  indorsed  :  ^*  3185. 
Wood  and  Ebert,  $3,600,  Sept  18-21."  It  was  proven  that  this 
note  had  been  sent  to  the  office  at  Chilicothe,  to  renew  a  note  which 
had  been  five  or  six  times  previously  renewed  by  the  same  parties. 
It  was  proven,  by  the  deposition  of  Levin  Belt,  Esq.,  mayor  of  the 
town  of  Chilicothe,  that,  on  the  22d  day  of  September,  1819,  imme- 
diately after  the  commencement  of  the  hours  of  business,  he  duly 
presented  the  said  note  at  the  said  office  of  discount  and  deposit, 
and  there  demanded  payment  of  the  said  note,  but  there  was  no 
person  there  ready  or  willing  to  pay  the  same,  and  the  said  note  was 
not  paid,  in  consequence  of  which  the  said  deponent  inmiediately 
protested  the  said  note  for  the  non-payment  and  dishonor  thereofi 
and  immediately  thereafter  prepared  a  notice  for  each  of  the  in- 
dorsers respectively,  and  imme4iately,  on  the  same  day,  deposited 
one  of  said  notices  in  the  post-office,  directed  to  Peter  Mills,  at 
Zanesville,  (his  place  of  residence,)  of  which  notice  the  following  is 
a  copy :  "  Chilicothe,  22d  of  September,  1819.  Sir :  You 
will  hereby  take  *  notice^  that  a  note  drawn  by  Wood  and  [  •  434  ? 
Ebert,  dated  20th  day  of  September,  1819,  for  $3,600,  pay- 
able  to  you,  or  order,  in  sixty  days,  at  the  office  of  discount  and 
deposit  of  the  Bank  of  the  United  States  at  Chilicothe,  and  on 
which  you  are  indorser,  has  been  protested  for  non-payment,  and 
the  holders  thereof  look  to  you.  Yours,  respectfully,  Levin  Belt, 
Mayor  of  Chilicothe.^  (Peter  Mills,  Esq.)  It  was  further  proven 
by  the  plaintiff,  that  it  had  been  the  custom  of  the  banks  in  Chili- 
cothe, for  a  long  time  previously  to  the  establishment  of  a  branch  in 
that  place,  to  make  demand  of  promissory  notes  and  bills  of  ex- 
change on  the  day  after  the  last  day  of  grace,  (that  is,  on  the  sixty- 
fourth  day,)  that  the  Branch  Bank,  on  its  establishment  at  Chili- 
eothe-«  adopted  that  custom,  and  that  such  had  been  the  uniform 

66* 
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usage  in  the  several  banks  in  that  place  ever  since.  No  evidence 
was  given  of  the  handwriting  of  either  of  the  indorsers.  The  court 
charged  the  jury :  1.  That  the  notice,  being  sufficient  to  put  the 
defendant  upon  inquiry,  was  good,  in  point  of  form,  to  charge  him, 
although  it  did  not  name  the  person  who  was  holder  of  the  said 
note,  nor  state  that  a  demand  had  been  made  at  the  bank  when  the 
note  was  due;  2. .That  if  the  jury  find  that  there  was  no  other 
note  payable  in  the  office  at  Chilicothe,  drawn  by  Wood  and  Ebert, 
and  indorsed  by  defendant,  except  the  note  in  controversy,  the  mis- 
take in  the  date  of  the  note,  made  by  the  notary  in  the  notice  given 
to  that  defendant,  does  not  impair  the  liability  of  the  said. 
[  •  435  ]  defendant,  and  the  plaintiffs  *  have  a  right  to  recover ;  2, 
That,  should  the  jury  find  that  the  usage  of  banks,  and  of 
the  office  of  discount  and  deposit  in  Chilicothe,  was  to  make  demand 
of  payment  and  to  protest  and  give  notice  on  the  sixty-fourth  daji 
such  demand  and  notice  are  sufficient 

The  counsel  on  the  part  of  the  defendant  prayed  the  court  to  in- 
struct the  jury,  "  that  before  the  common  principles  of  the  law  relat* 
ing  to  the  demand  and  notice  necessary  to  charge  the  indorser,  can 
be  varied  by  a  usage  and  custom  of  the  plaintifTs,  the  jury  must  be 
satisfied  that  the  defendant  had  personal  knowledge  of  the  usage  or 
custom  at  the  time  he  indorsed  the  note  \  and,  also,  that  before  the 
plaintiffs  can  recover  as  the  holder  and  indorser  of  a  promissory  note, 
they  must  prove  their  title  to  the  proceeds  by  evidence  of  the  indorse- 
ments on  the  note,"  which  instructions  were  refused  by  the  court. 

Upon  this  posture  of  the  case  no  questions  arise  for  determination 
here,  except  such  as  grow  out  of  the  charge  of  the  court,  or  the  in- 
structions refused  on  the  prayer  of  the  defendant's  (Mill's)  counsel. 
Whether  the  evidence  was,  in  other  respects,  sufficient  to  establish 
the  joint  promise  stated  in  the  declaration,  or  the  joint  consideration 
of  money  lent,  are  matters  not  submitted  to  us  upon  the  record,  and 
were  proper  for  argument  to  the  jury. 

The  first  point  is,  whether  the  notice  sent  to  the  defendant  at  Chil- 
icothe was  sufficient  to  charge  him  as  indorser.     The  court  was  of 
opinion  that  it  was  sufficient,  if  there  was  no  other  note 
[  •  436  ]  •  payable  in  the  office  at  Chilicothe,  drawn  by  Wood  and 
Ebert,  and  indorsed  by  the  defendant 

It  is  contended  that  this  opinion  is  erroneous,  because  the  notice 
was  fatally  defective,  by  reason  of  its  not  stating  who  was  the  holder, 
by  reason  of  its  misdescription  of  the  date  of  the  note,  and  by  reason 
of  its  not  stating  that  a  demand  had  been  made  at  the  bank  when 
the  note  was  due.  The  first  objection  proceeds  upon  a  doctrine 
which  is  not  admitted  to  be  correct;  and  no  authority  is  produced  to. 
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support  it  No  form  of  notice  to  an  indorser  has  been  prescribed  by 
law.  The  whole  object  of  it  is  to  inform  the  party  to  whom  it  is  sent 
that  payment  has  been  refased  by  the  maker ;  that  he  is  considered 
liable ;  and  that  payment  is  expected  of  him.  It  is  of  no  consequence 
to  the  indorser  who  is  the  holder,  as  he  is  equally  bound  by  the  notice, 
whomsoever  he  may  be  ;  and  it  is  time  enough  for  him  to  ascertain 
the  true  title  of  the  holder  when  he  is  called  upon  for  payment 

The  objection  of  misdescription  may  be  disposed  of  in  a  few  words. 
It  cannot  be  for  a  moment  maintained  that  every  variance,  however 
immaterial,  is  fatal  to  the  notice.  It  must  be  such  a  variance  as  con- 
veys no  sufficient  knowledge  to  the  party  of  the  particular  note  which 
has  been  dishonored.  If  it  does  not  mislead  him,  if  it  conveys  to  him 
the  real  fact,  without  any  doubt,  the  variance  cannot  be  material, 
either  to  guard  his  rights  or  avoid  his  responsibility.  In  the  present 
case  the  misdescription  was  merely  in  the  date.  The  sum, 
the  *  parties,  tMfe  time  and  place  of  payment,  and  the  in-  [  •  437  J 
dorsement,  were  truly  and  accurately  described.  The  error, 
too,  was  apparent  on  the  face  of  the  notice.  The  party  was  informed 
that,  on  the  22d  of  September,  a  note  indorsed  by  him,  payable  in 
sixty  days,  was  protested  for  non-payment ;  and  yet  the  note  itself 
was  stated  to  be  dated  on  the  20th  of  the  same  month,  and,  of  course, 
only  two  days  before.  Under  these  circumstances,  the  court  laid 
down  a  rule  most  favorable  to  the  defendant  It  directed  the  jury  to 
find  the  notice  good,  if  there  was  no  other  note  payable  in  the  office 
at  Chilicothe,  drawn  by  Wood  and  Ebert,  and  indorsed  by  the  de- 
fendant. K  there  was  no  other  note,  how  could  the  mistake  of  date 
possibly  mislead  the  defendant?  If  be  had  indorsed  but  one  note 
for  Wood  and  Ebert,  how  could  the  notice  fail  to  be  full  and  unex- 
ceptionable in  fact  ? 

The  last  objection  to  the  notice  is  that  it  does  not  state  that  pay- 
ment was  demanded  at  the  bank  when  the  note  became  due.  It  is 
certainly  not  necessary  that  the  notice  should  contain  such  a  formal 
allegation.  It  is  sufficient  that  it  states  the  fact  of  non-payment  of 
the  note,  and  that  the  holder  looks  to  the  indorser  for  indemnity. 
Whether  the  demand  was  duly  and  regularly  made,  is  matter  of  evi- 
dence, to  be  established  at  the  trial.  If  it  be  not  legally  made,  no 
averment,  however  accurate,  will  help  the  case ;  and  a  statement  of 
non-payment  and  notice  is,  by  necessary  implication,  an  assertion 
of  right  by  the  holder,  founded  upon  his  having  complied 
*  with  the  requisitions  of  law  against  the  indorser.  In  point  [  *  438  ] 
of  fact,  in  commercial  cities,  the  general  if  not  universal 
practice  is,  not  to  state  in  the  notice  the  mode  or  place  of  demand, 
but  the  mere  naked  non-payment 
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Upon  the  point,  then,  of  notice,  we  think  there  is  no  error  in  the 
opinion  of  the  circuit  court 

Another  question  is,  whether  the  usage  and  custom  of  the  bank, 
not  to  make  demand  of  payment  until  the  fourth  day  of  grace,  bound 
the  defendant,  unless  he  had  personal  knowledge  of  that  usage  and 
custom.  There  is  no  doubt  that,  according  to  the  general  rules  of 
law,  demand  of  payment  ought  to  be  made  on  the  third  day,  and 
that  it  is  too  late  if  made  on  the  fourth  day  of  grace.  But  it  has 
been  decided  by  this  court,  upon  full  consideration  and  argument,  in 
the  case  of  Renner  v.  The  Bank  of  Columbia,  9  W.  582,  that  where 
a  note  is  made  for  the  purpose  of  being  negotiated  at  a  bank,  whose 
custom,  known  to  the  parties,  it  is  to  demand  payment  and  give  no- 
tice on  the  fourth  day  of  grace,  that  custom  forms  a  part  of  the  law 
of  such  contract,  at  least  so  far  as  to  bind  their  rights.  In  the  present 
case  the  court  is  called  upon  to  take  one  step  further ;  and  upon  the 
principles  and  reasoning  of  the  former  case,  it  has  c9me  to  the  con- 
clusion that  when  a  note  is  made  payable  or  negotiable  at  a  bank| 
whose  invariable  usage  it  is  to  demand  payment  and  give  notice  on 
the  fourth  day  of  grace,  the  parties  are  bound  by  that  usage, 
[  •  439  ]  whether  they  have  a  personal  *  knowledge  of  it  or  not.  In 
the  case  of  such  a  note  the  parties  are  presumed  by  impli- 
cation to  agree  to  be  governed  by  the  usage  of  the  bank  at  which 
they  have  chosen  to  make  the  security  itself  negotiable. 

Another  question  propounded  by  the  defendant  is,  whether  the 
plaintiffs  were  entitled  to  recover  without  establishing  their  title  fx> 
the  note,  as  holders,  by  proof  of  the  indorsements.  There  is  no  doubt 
that,  by  the  general  rule  of  law,  such  proof  is  indispensable  on  the 
part  of  the  plaintiffs,  unless  it  is  waived  by  the  other  side.  But  in 
all  such  cases  the  defendant  may  waive  a  rule  introduced  for  his  ben- 
efit ;  and  such  waiver  may  be  implied  from  circumstances,  as  well  as 
expressly  given.  It  is  in  this  view  that  the  rule  of  the  circuit  court 
of  Ohio,  of  1819,  which  has  been  referred  to  at  the  bar,  deserves  con- 
sideration. That  rule  declares,  '^  that  hereafter,  in  any  actions  brought 
upon  bond,  bill,  or  note,  it  shall  not  be  necessary  for  the  plaintiffs  on 
trial  to  prove  the  execution  of  the  bond,  bill,  or  note,  unless  the  de- 
fendant shall  have  filed  with  his  plea  an  affidavit  that  such  bond,  bill, 
or  note  was  not  executed  by  him."  We  think  the  present  case  falls 
completely  within  the  purview  of  this  rule.  Its  object  was  to  prevent 
unnecessary  expense  and  useless  delays  upon  objections  at  trials, 
which  were  frivolous,  and  unconnected  with  the  merits.  If  the  rule 
attempted  to  interfere  with,  or  control  the  rules  of  evidence,  it  cer- 
tainly could  not  be  supported.  But  it  attempts  no  such 
[  *  440  ]  thing.     It  does  not  deny  to  the  party  *  the  right  to  demand 
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proof  of  the  execution  or  indorsement  of  the  note  at  the  trial; 
but  it  requires  him  in  effect  to  give  notice  by  affidavit,  accom* 
panying  the  plea,  that  he  means  to  contest  that  fact  under  the  issue. 
if  the  party  gives  no  such  notice,  and  files  no  such  affidavit,  it  is  on 
his  own  part  a  waiver  of  the  right  to  contest  the  fact,  or  rather  an 
admission  that  he  does  not  mean  to  contest  it.  We  see  no  hardship 
in  such  a  rule.  It  subserves  the  purposes  of  justice,  and  prevents  the 
accumulation  of  costs.  It  follows  out,  in  an  exemplary  manner,  that 
injunction  of  the  Judiciary  Act  of  the  2d  of  March,  1793,  c.  22,  s.  7,^ 
which  requires  the  courts  of  the  United  States  "to  regulate  the  prac- 
tice thereof,  as  shall  be  fit  and  necessary  for  the  advancement  of 
justice,  and  especially  to  that  end  to  prevent  delays  in  proceedings.** 
As  no  affidavit  accompanied  the  plea  of  the  defendant  in  the  present 
case,  he  had  no  right  to  insist  upon  the  proof  of  the  indorsements. 

Another  objection  now  urged  against  the  judgment  is,  that  the 
count  demands  (3,600  only,  and  the  jury  gave  damages  amounting 
to  $4,641.  But  there  is  no  error  in  this  proceeding,  since  the  ad 
damnum  is  for  a  larger  sum.  In  all  cases  where  interest,  not  stipu- 
lated for  by  the  terms  of  the  contract,  is  given  by  way  of  damages, 
the  sum  demanded  in  the  declaration  is  less  than  the  sum  for  which 
judgment  is  rendered.  The  plaintiff  may  not  recover  more, 
ad  prilicipal,  than  the  sum  demanded  as  such  in  *  the  decla-  [  *  441  ] 
ration ;  but  the  jury  have  a  right  to  add  interest,  by  way  of 
damages,  for  the  delay.  , 

Some  other  objections  have  been  suggested  at  the  bar,  such  as, 
that  the  jury  had  no  right,  without  evidence,  to  presume  that  there 
was  no  other  note  of  Wood  and  Ebert,  in  order  to  help  the  misdescrip-^ 
tion ;  and  that  the  case  proved  was  of  several  liabilities  of  the  defend* 
ants,  which  would  not  support  a  declaration  on  a  joint  contract. 
These  questions  have  been  fully  argued  by  counsel,  but  are  not 
presented  by  the  record  in  such  a  shape  as  to  enable  the  court  to  take 
cognizance  of  them. 

Upon  the  whole,  it  is  the  opinion  of  the  court,  that  the  judgment 
ought  to  be  affirmed,  with  costs. 

IP.  25;  9  P.  83;  HP.  318;  4  H.  262,  317  ;  15  H.  539;  17  H.  606. 


Miller's  Heirs  t;.  INFIntirb  and  Others. 

11  W.  441. 

Qu«ere.  Whether  the  compact  of  1789,  between  "Virginia  and  Kentackj,  restrained  the 
legislature  of  Kentucky  firom  prolonging  the  time  for  sarrejing  one  entry  to  the  prejndioa 
of  another  1 

1 1  Stats,  at  Lai^,  885. 
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[  *442  ]       *This  cause  was  argued  by  Sheffey^  for  the  appeIlairiB» 
and  by  Talbot^  for  the  respondents. 

■ 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of  the  United 
States  for  the  district  of  Kentucky,  by  which  the  bill  of  the  plaintiflb 
was  dismissed  pro  forma. 

An  original  bill  was  filed  by  Miller's  heirs,  in  the  year  1808,  to  ob- 
tain from  the  defendants  therein  mentioned,  the  leg^  title  to  lands 
in  their  possession,  to  which  the  plaintifis  claimed  the  equitable  right 
under  a  prior  entry.  The  decree  made  by  the  court,  in  that  cause, 
against  several  of  the  defendants,  was  brought  before  this  court  by 
appeal,  and  in  that  case  the  court  determined  in  favor  of  the  entry 
under  which  the  title  of  the  plaintiffs  arose,  2  W.  316.  An  amended 
bill  was  filed  in  1815,  against  the  present  defendants  in  error,  whO|  in 
their  answer,  contend,  among  other  things,  that  the  title  of  the  plain- 
tiffs has  been  forfeited  by  failing  to  make  their  survey  within  the 
time  prescribed  by  the  laws  of  Virginia;  and  that  the  compact 
between  the  two  States  restrained  Kentucky  from  varying  in  any 
manner  the  laws  by  which  titles  originating  anterior  to  the  separation 
are  to  be  governed. 

Henry  MiUer,  for  whom  the  entry  was  made,  died  in  March  or 
April,  1796,  haVing  first  made  his  last  will  in  writing,  by 
[  *  443  ]  which  he  devised  his  *  lands  to  be  sold  for  the  benefit  of  all 
•         his  children,  many  of  whom  were  minors. 

The  time  allowed  for  making  surveys,  by  the  first  law  on  that 
subject,  had  expired,  but  the  time  had  been  prolonged,  first  by  the 
legislature  of  Virginia,  and  ufterwards  by  that  of  Kentucky,  until 
after  the  death  of  Miller ;  and  the  act  of  1797,  which  gave  still  frirther 
time,  contained  a  saving  of  the  rights  of  infanti).  In  April,  1804, 
while  the  saving  still  existed,  the  survey  was  made. 

In  the  case  formerly  decided  in  this  court,  it  was  determined  that 
Miller's  heirs  came  within  the  saving  of  the  act  of  1797,  but  the  com- 
pact between  the  two  States  was  not  then  brought  into  view,  and 
the  counsel  for  the  appellees  insist  that  it  applies  to  this  case,  and 
restrains  the  legislature  of  Kentucky  from  prolonging  the  time  for 
surveying  one  entry  to  the  prejudice  of  another.  On  this  point  a 
difference  of  opinion  exists  among  the  judges.  Some  think,  that  a 
second  entry  is  not  authorized  by  the  land  law  of  Kentucky,  and  that 
no  title  can  be  acquired  under  it  A  grant,  therefore,  that  is  founded 
on  it  is  totally  void,  and  the  grantee  cannot  hold  the  land  under  it 
even  after  the  original  entry  became  forfeited.  The  land,  on  such 
forfeiture,  became  vacant,  and  it  was  competent  to  the  legislature  to 


i 
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grant  it  by  an  original  warrant,  or  to  revive  or  to  continue  the  right 
held  under  the  first  entry. 

Others  are  of  opinion  that  a  subsequent  entry  is  not  absolutely 
void,  but  has  been  considered  as  a  valid  appropriation  of 
the  land,  unless  it  shall  •be  encountered  by  a  better  title.  [  ^444  ] 
That  the  removal  or  extinguishment  of  that  better  title 
leaves  the  holder  of  a  grant,  founded  on  a  junior  entry,  the  true  legal 
owner  of  the  land  it  purports  to  convey.  They  think  the  practice  of 
the  court,  to  direct  the  elder  grantee  to  convey  to  the  person  claiming 
the  equitable  title,  is  strong  evidence  of  the  prevailing  opinion  that 
a  subsequent  locator  acquired  a  conditional  interest,  which  might  be 
ripened  into  title  by  the  failure  of  the  person  holding  the  original 
entry  to  proceed  as  directed  by  law.  But  they  think,  also,  that  this 
mere  possibility  could  not  attach  itself  absolutely  to  the  land,  until  it 
became  vacant  by  the  laches  of  the  person  who  had  made  the  first 
appropriation.  Till  such  vacancy  actually  occurred,  the  power  re- 
mained with  the  State  to  give  further  time  for  perfecting  titles. 
Limitations  of  time,  in  this  respect,  were  intended  chiefly  for  the 
benefit  of  the  State,  since  it  was  not  the  course  of  the  government  to 
tax  unpatented  lands.  The  State,  therefore,  might  grant  indulgences 
in  this  respect  without  giving  just  cause  of  complaint  to  a  person 
whose  interest,  if  he  had  any,  was  potential,  not  vested ;  was  rather 
a  preemption  to  the  exclusion  of  others  subsequent  to  himself,  than 
a  positive  acquisition  which  could  in  any  manner  interfere  with  the 
rights  of  the  person  who  had  made  a  previous  appropriation.  With- 
out determining  either  of  the  points  on  which  this  difference  exi^s, 
the  court  is  of  opinion  that  Miller's  heirs  are  within  the 
savings  of  the  act  giving  further  time  to  the  *  owners  of  [  *  446  ] 
lands  to  survey  the  same,  and  for  returning  plats  and  cer- 
tificates to  the  register's  office,  passed  in  the  year  1797,  and  may 
maintain  this  suit,  if  no  other  objection  exists  to  the  title. 

There  seems  to  have  been  some  confusion  at  the  trial  respecting 
testimony,  and,  from  the  manner  in  which  the  cause  is  brought  up, 
the  parties  are  placed  under  circumstances  in  this  court  which  throw 
difficulties  in  the  way  of  the  investigation  of  the  title  on  its  real 
merits.  We  do  not  think  such  a  defence  is  made  out  by  the  defend- 
ants as  to  justify  an  affirmance  of  the  decree  dismissing  the  bill ;  nor 
are  we  satisfied  that  the  state  of  the  record  is  such  as  to  enable  this 
court  safely  to  decree  that  the  defendants  shall  convey  the  lands 
they  hold  within  the  patent  of  the  plaintiffs.  The  decree,  therefore, 
must  be  reversed,  and  the  cause  remanded  to  the  circuit  court,  that 
farther  proceedings  may  be  had  therein  according  to  equity. 

6  P.  61. 
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1 1  W.  446. 

A  suit  in  equity  in  ft  circnit  court  being  at  issue,  the  parties  agreed  to  submit  it  to 
tors,  and  their  agreement  was  made  a  rule  of  court  The  arbitrators  made  an  award, 
and  exceptions  having  been  taken  to  it,  it  was  affirmed  by  an  interlocutory  decree,  which 
directed  a  reference  to  the  register  to  ascertain  the  amount  due,  upon  the  principles  of  the 
award.  Upon  his  report  a  final  decree  was  made,  and  on  appeal  to  this  court  the  decree 
was  reversed,  because  the  award,  in  one  particular,  was  not  final. 

This  cause  was  argaed  by  Webster  and  Berrienj  for  the 
f  *  447  ]  appellants,  and  by  *  Emmett  and  D.  B.  Ogden^  for  the  re* 

spondents. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  conirt 
Carnochan  and  Mitchel,  the  plaintiffs,  were  merchants  in  Georgia, 
who  had  extensive  commercial  transactions  with  the  defendant, 
William  Christie,  a  merchant  of  Liverpool,  in  the  coarse  of  which 
the  former  became  indebted  to  the  latter  to  a  large  amount.  In 
1819,  John  Carnochan,  one  of  the  firm  of  C.  and  M.,  visited  Eng- 
land, in  the  expectation  of  selling  immense  tracts  of  land  he  had 
purchased  in  Florida,  and  daring  his  residence  in  that  country,  his 
partner,  Peter  Mitchel,  relying,  probably,  on  the  sale  of  lands,  con- 
tinued to  draw  heavily  on  the  defendant,  W.  C,  without  making 
correspondent  remittances.  Carnochan  being  unable  to  sell  his  lands, 
and  thus  to  place  funds  in  the  hands  of  Christie,  these  bills  produced 
great  embarrassments^  and  frequent  communications  between  the 
parties,  in  the  course  of  which  Carnochan  pressed  Christie  most 
earnestly  to  proceed  with  his  acceptances,  ami  promised  to  secure 
him  by  the  pledge  of  his  Florida  lands,  and  properly  in  Greorgia. 
At  length,  deeds  of  these  lands,  and  other  property,  were  executed, 

and  the  accounts  settled  between  the  parties.     An  account 
[  ^448  ]  was  stated,  and  signed  *by  them,  showing  a  balance  of 

£43,293  6s.  4(/.,  sterling,  due  to  Christie,  for  which  sum 

Carnochan  gave  the  promissory  note  of  C.  and  M.,  dated . 

Soon  after  the  execution  of  these  deeds,  Carnochan  returned  to 
Georgia,  and  considerable  payments  were  made.  But  the  debt  still 
remaining  considerable,  the  agent  of  Christie  caused  the  deeds  to  be 
recorded,  and  apprehensions  were  entertained  that  he  would  proceed 
to  sell  the  property.  In  June,  1820,  Carnochan  and  Mitchel  filed 
their  bill  in  the  circuit  court  of  the  United  States  for  the  district  of 
Georgia,  alleging  that  the  account  was  unfairly  settled,  to  the  very 
great  injury  of  the  plaintifls;  that  it  contains  many  erroneous  charges, 
and  omits  to  give  credits  to  which  the  plaintiffs  are  entitled,  and  that 
Carnochan  was  induced  to  sign  it,  and  to  give  the  note  for  the 
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amount,  in  consequence  of  his  situation,  which  placed  him  in  the 
power  of  the  defendant.  That  the  deeds  also  were  executed  under 
duress,  and  consequent  imposition.  The  bill  prays  that  the  account 
may  be  resettled,  that  the  deeds  may  be  cancelled,  and  the  defend- 
ant enjoined  from  proceeding  under  them.  The  injunction  was 
awarded. 

The  defendant,  Christie,  filed  his  answer,  denying  all  the  material 
allegations  of  the  bill. 

Numerous  exhibits  were  filed,  and  several  depositions  taken.  In 
December,  1821,  the  parties  agreed  to  refer  the  case  to  arbiters,  and 
the  following  submission  was  entered  on  the  record :  — 

'^  Carnochan  and  Mitchel  \ 

V.  C    ^  equity. 

William  Christie  and  William  Jenner,  ) 

•  "  We  agree  to  the  reference.  The  arbitrators  to  deter-  [  *  449  ] 
mine  all  matters  in  controversy,  as  exhibited  in  the  pleadings, 
with  the  understanding  that  the  stated  account  is  not  to  be  opened 
further  than  to  permit  the  complainants  to  establish  by  proof  the 
errors  in  the  same,  as  alleged  in  their  bill  and  exceptions ;  the  items 
which  compose  the  alleged  error  of  four  thousand  pounds,  to  be 
distinctly  stated  and  specified  by  the  complainants  within  twenly 
days  from  this  date.  The  defendant,  William  Christie,  (if  he  desire 
it,}  to  have  one  hundred  and  twenty  days  to  produce  documents  or 
vouchers  to  answer  the  said  items,  upon  giving  the  complainants 
notice  within  ten  days  after  receiving  such  specification.  The  parties 
to  proceed  in  the  arbitration  upon  ten  days'  notice  after  the  expira- 
tion of  the  time  allowed  the  complainants  to  exhibit  their  specifi- 
cation above  mentioned.  This  submission  to  be  made  an  order  of 
court  The  arbitrators  to  make  their  award  within  one  hundred  and 
twenty  days,  unless  prevented  by  the  requirement  of  time  by  the  said 
William  Christie  as  aforesaid,  from  this  date,  and  return  the  same 
to  the  next  term  of  this  court ;  which  award,  when  so  made,  shall  be 
final  and  conclusive  between  the  parties,  subject  to  those  exceptions 
which  arise  upon  awards,  or  decisions  of  arbitrators.  Claims 
to  *  commissions  mutually  abandoned,  and  the  amount  [  *  450  ] 
decreed  by  the  arbitrators  to  be  paid  in  two  instalments,  at 
six  and  twelve  months  from  the  date  of  the  decree,  and  sufficient 
security  for  the  fulfilment  of  the  award  be  given  by  Carnochan  and 
Mitchel  to  William  Christie.  The  arbitrators  to  have  the  power  of 
examining  witnesses  upon  oath,  and  calling  for  documents  which 
they  may  deem  necessary ;  but  the  said  William  Christie  shall  be 
excused  from  producing  any  such  document,  if  he  will  depose  that 
VOL.  VI-  56 
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the  same  is  not  in  his  possession  on  this  side  of  the  Atlantic.  The 
arbitrator  under  this  submission,  chosen  and  selected  by  the  com- 
plainants, is  William  Graston,  Esq.,  and  the  arbitrator  chosen  and 
'  selected  by  the  defendant  William  Christie,  is  Samuel  Nicholas, 
Esq.;  the  said  arbitrators,  in  case  of  disagreement,  to  name  an 
umpire.  The  arbitrators  to  decide  whether  WiUiam  Christie  is 
entitled  to  a  distinct  and  separate  interest  in  the  Florida  .ands,  as  he 
alleges,  or  to  an  undivided  interest  in  the  proceeds  of  the  same,  as 
alleged  by  Carnochan  and  Mitchel.  If  they  decide  in  favor  of  com- 
plainants upon  this  point,  then  the  whole  property  shall  be  placed  in 
thie  hands  of  trustees  mutually  appointed  by  the  parties,  with  author- 
ity to  sell  the  same,  or  such  part  thereof  as  may  be  necessary,  and 
appropriate  the  proceeds  to  William  Christie,  on  his  own  account, 
and  to  the  credit  of  the  balance  which  shall  be  found  due  to  him, 
untU  the  same  is  extinguished,  in  the  proportion  of  the  respective 
interests  of  William  Christie  and  Carnochan  and  MitcheL 
[  *451  ]  If  they  *  decide  in  favor  of  the  defendant  upon  this  point, 
then  it  is  agreed  that  an  immediate  partition  of  the  prop- 
erty shall  be  made,  and  the  part  allotted  to  Carnochan  and  Mitchel 
shall  be  placed  in  the  hands  of  such  trustees,  and  the  same  or  such 
parts  as  may  be  necessary  .to  be  sold,  and  the  proceeds  appropriated, 
in  like  manner,  to  the  payment  of  the  balance  found  due  to  William 
Christie  by  Carnochan  and  Mitchel,  until  the  same  is  paid.  That,  as 
soon  as  that  balance  is  paid,  the  deeds  and  other  incumbrances  held 
by  sedd  William  Christie,  with  the  settled  account  and  note  of 
Carnochan  and  Mitchel,  are  to  be  delivered  up. 

^'That  it  shall  be  referred  to  the  said  arbitrators  to  determine 
whether  the  payment  of  the  balance  should  be  made  in  England  at 
par,  or  here." 

<<  On  the  14th  of  February,  1822,  the  following  award  was  returned, 
and  filed  in  court. 

^  IN    THE   SIXTH   CIRCUIT   COURT   OF   THE   UNITED   STATES^  DISTRICT  OV 

GEORGIA. 

"C.  and  M.  ^ 

V,  (    ^  equity. 

C.  and  J.    ) 

^  Arbitration..  The  undersigned  arbitrators,  chosen  and  selected 
by  the  above-named  parties,  as  will  more  fully  appear  by  reference 
to  the  submission  calling  them  to  perform  this  duty,  under  date  of 
the  twenty-eighth  of  December,  eighteen  hundred  and  twenty-one, 
beg  leave  to  report  and  award  to  the  following  result,  after  the  most 
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patient   hearing  of  the    parties   aforesaid,  and  a  careful 

•  examination  of  the  books,  papers,  letters,  and  vouchers,  [  *  452  ] 

which  have  been  submitted  to  their  inspection,  and  also, 

after  giving  all  matters  and  things  in  controversy  the  most  mature 

deliberation :  — 

"  1st  That  William  Christie  place  to  the  credit  side  of  his  account 
with  the  late  firm  of  Carnochan  and  Mitchel,  the  sum  of  eighteen 
thousand  eight  hundred  and  forty-six  dollars  and  fifty-five  cents,  as 
an  amount  paid  by  said  Carnochan  and  Mitchel,  through  Mitchel, 
Nephew,  and  Co.,  of  Havana,  to  Messrs.  John  and  James  Inerarity, 
for  sixteen  shares,  or  eighty  thousand  acres  of  land,  bought  by  Carno- 
chan and  Mitchel,  by  order  and  for  account  of  William  Christie,  of 
said  John  and  James  Inerarity,  lying  in  the  territory  of  West  Florida ; 
that  the  said  Carnochan  and  Mitchel  be  also  credited  with  an 
accumulating  interest  on  said  amount  firom  the  dates  of  payment, 
which  precise  periods  will  more  fully  appear  by  reference  to  an 
affidavit  made  by  Colin  Mitchel,  at  Havana,  on  the  nineteenth  day 
of  October,  eighteen  hundred  and  twenty-one ;  said  interest  to  be 
calculated  at  and  after  the  rate  of  five  per  centum  per  annum ;  pro- 
vided, nevertheless,  that  the  said  John  Carnochan  and  Peter  Mitchel 
shall  grant  or  cause  to  be  granted,  unto  the  said  William  Christie,  a 
clear,  unincumbered,  and  satisfactory  title  to  the  said  sixteen  shares 
or  eighty  thousand  acres  of  land  lying  in  West  Florida  as  aforesaid. 

''  2d.  William  Christie  to  place  to  the  credit  side  of  his 
account  with  the  late  firm  of  *  Carnochan  and  Mitchel,  the  [  *  453  ] 
sum  of  ten  thousand  pounds  sterling,  or  forty-four  thousand 
four  hundred  and  forty-four  dollars  and  forty-four  cents,  being  in 
payment  to  Carnochan  and  Mitchel  for  thirty  shares,  or  one  hundred 
and  fifty  thousand  acres  of  land,  lying  in  the  territory  as  aforesaid  of 
West  Florida ;  the  said  sum  of  forty-four  thousand  four  hundred  and 
forty-four  dollars  and  forty-four  cents,  to  draw  an  accumulating 
interest  to  the  credit  of  the  said  Carnochan  and  Mitchel,  at  and  after 
the  rate  of  five  per  centum  per  annum.  The  period  when  said 
interest  shall  commence  to  be  calculated,  shall  be  from  the  day  of  the 
date  of  the  title,  which  title  is  referred  to  in  the  provision  next  follow- 
ing :  provided,  nevertheless,  that  the  said  John  Carnochan  and  Peter 
Mitchel  shall  grant  or  cause  to  be  granted,  unto  the  said  William 
Christie,  a  clear,  unincumbered,  and  satisfactory  title  of  the  said 
thirty  shares  or  one  hundred  and  fifty  thousand  acres  of  land,  lying 
in  the  territory  of  West  Florida  as  aforesaid. 

"3d.  William  Christie  to  place  to  the  credit  side  of  his  account  with 
the  late  firm  of  Carnochan  and  Mitchell,  the  one  half  amount  of  the 
fterling  cost  of  a  case  of  merchandise,  marked  AP.  (56)  number 
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fifty-six,  shipped  to  A.  H.  Putnam  and  Co.,  in  the  year  eighteen  hun- 
dred and  sixteen,  amounting  to  the  sum  of  ninety-one  pounds,  eigl^t 
•hillings,  and  seven  pence,  as  the  whole  cost ;  one  half  to  be  thus 
credited  is  forty-five  pounds,  fourteen  shillings,  and  three  pence  half 

penny,  or  two  hundred  and  three  dollars,  sixteen  cents,  with- 
[  •  454  ]  out  placing  any  interest  whatever  to  the  credit  *  of  Carno* 

chan  and  Mitchel,  on  this  amount,  no  interest  considered 
as  of  right  accruing  on  this  credit. 

"  4th.  William  Christie  to  place  to  the  credit  side  of  his  account 
with  the  late  firm  of  Camochan  and  Mitchel,  one  third  of  the  net 
proceeds  of  twenty-one  bales  of  cotton,  the  whole  amount  of  net 
proceeds  of  twenty-five  bales  of  cotton,  and  also  the  whole  amount 
of  net  proceeds  of  thirty-nine  bales  of  cotton,  with  an  accumulating 
interest  £rom  the  date  when  in  funds  from  the  sale  of  same,  at  and 
after  the  rate  of  five  per  centum  per  annum  ;  provided,  nevertheless, 
that  the  said  John  Carnochan  and  Peter  Mitchel  shall  grant  to  said 
William  Christie,  the  bonds  of  Bainbridges  €md  Brown,  of  Londoui 
indemnifying  the  said  William  Christie  against  any  future  claimants 
whatever,  for  the  net  proceeds  of  said  twenty-five  bales  of  cotton ; 
and  also,  against  aU  such  unascertained  charges  as  now  exist,  or 
may  hereafter  exist,  against  the  thirty-nine  bales  of  cotton  as  afore- 
said. 

'<  5th.  William  Christie  to  place  to  the  credit  side  of  his  account 
with  the  late  firm  of  Carnochan  and  Mitchel,  one  half  the  amount 
of  three  hundred  and  fifty  pounds  sterling  paid  for  deeds,  &c.,  one 
half  to  be  borne  by  the  said  William  Christie,  and  the  other  half  by 
Carnochan  and  Mitchel,  being  seven  hundred  and  seventy-seven 
dollars  and  seventy-seven  cents,  with  interest  at  five  per  centum  per 
annum  as  aforesaid,  from  the  period  of  the  debit  in  the  books  of  said 

William  Christie. 
[  •  455  ]       "  6th.  William   Christie  to  place  to  the  credit  *  side  of 

his  account  with  the  late  firm  ojf  Carnochan  and  Mitchell,  a 
discount  paid  by  Carnochan  and  Mitchel,  on  Virginia  bank-notes 
received  from  John  Gruve,.  on  account  of  William  Christie,  amount- 
ing to  twenty-two  hundred  and  ten  dollars,  at  two  and  a  half  per 
cent,  is  fifty-five  dollars  and  twenty-five  cents,  with  interest,  at 
five  per  centum  per  annum,  from  the  date  of  receipt  of  said  money. 
"  7th.  Wm.  Christie  to  place  to  the  credit  side  of  his  account  with 
the  late  firm  of  Carnochan  and  Mitchel,  the  sum  of  sixty  dollars  and 
seventy-five  cents,  fo/  attaching  money  in  the  hands  of  R.  Hariey, 
of  Augusta,  with  interest  of  five  per  centum  per  annum,  from  the 
date  of  such  charge  in  the  books  of  Carnochan  and  Mitchel. 
**  8th.  William  Christie  to  place  to  the  credit  side  of  his  account 
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with  the  late  firm  of  Carnochan  and  Mitchel,  two  thirds  amount  of 
the  expenses  on  loading  the  ships  Ocean  and  Aberdeen,  the  whole 
amounting  to  two  hundred  and  forty-three  dollars  and  seventy-five 
cents;  two  thirds  of  which  to  be  credited  as  aforesaid,  is  one  hun- 
dred and  sixty-two  dollars  and  fifty  cents,  with  interest  as  aforesaid, 
at  the  rate  of  five  per  centum  per  annum,  from  the  date  of  such 
charge  in  the  books  of  Carnochan  and  Mitchel. 

<'  9th.  Carnochan  and  Mitchel  to  place  to  the  credit  side  of  their 
account  with  William  Christie,  the  sum  of  four  pounds  sterling,  or 
seventeen  dollars  and  seventy  cents,  paid  by  the  latter  to  Captain 
Munro,  with  interest,  as  aforesaid,  at  the  rate  of  five  per 
centum  per  annum  from  the  *  date  of  such  advance,  as  en-  .[  *  456  ] 
tered  in  the  books  of  William  Christie. 

<<  10th.  Carnochan  and  Mitc)iel  are  to  account  to  William  Christie 
for  a  Libranza,  amounting  to  three  hundred  dollars,  transmitted  to 
Colin  Mitchel,  of  Havana,  for  collection ;  also  for  a  piece  of  red 
cloth  and  some  thread,  remaining  on  hand  unsold. 

"  11th.  The  undersigned  distinctiy  award  and  determine  that  the 
amounts  expressed  in  the  first,  second,  and  fourth  preceding  items  of 
this  instrument  of  award,  cannot  be  considered  as  sums  to  the  credit 
side  of  William  Christie's  account  with  Carnochan  and  Mitchel, 
until  all  the  conditions  annexed  to  those  respective  items  are  ful- 
filled. The  amounts  expressed  in  items  third,  fifth,  sixth,  seventh 
and  eighth,  are  without  any  condition,  and  are,  of  course,  to  be  im- 
mediately placed  to  the  credit  of  Carnochan  and  Mitchel,  in  the 
account  of  William  Christie. 

'<  12th.  The  undersigned  arbitrators  award,  and  hereby  decide,  that 
the  interest  of  William  Christie  in  the  Florida  lands,  meaning  there- 
by the  80,000  acres,  and  150,000  acres,  mentioned  in  items  first  and 
second  of  this  instrument  of  award,  is  an  undivided  interest. 

''  13th.  The  undersigned  arbitrators  award,  and  hereby  decide,  that 
William  Christie  is  entitied  to  debit  and  credit  Csurnochan  and 
Mitchel,  in  account,  at  the  rate  of  five  per  centum  per  annum  in- 
terest aimually,  as  same  as  heretofore,  or  shall  hereafter 
become  due,  so  that  each  *  annual  accumulation  of  interest  [  *  457  ] 
shall  become  principal,  and  be  considered  as  same. 

"  14th.  The  arbitrators  feel  themselves  unqualified  to  decide  upon 
a  bill  of  charges  exhibited  by  William  Christie  as  his  expenses  in 
prosecuting  this  suit,  together  with  other  charges  that  have  been  in- 
curred, incidental  to  the  same,  both  in  England  and  this  country ; 
and  would  beg  leave,  with  the  consent  of  both  parties,  to  refer  the 
same  to  his  honor,  the  judge,  to  decide  on  whom,  in  this  controversji 
such  expenses  can  most  properly  falL 

56* 


666         SUPREME    COURT   OF   THE    UNITED    STATES. 

Carnochan  r.  Chmtie.    11  W. 

'^  ISth.  The  arbitrators  do  hereby  award  and  decide,  that  any 
balance  that  is  now  due,  or  shall  be  hereafter  paid  by  Carnochan 
and  Mitchel  to  William  Christie,  shall  be  considered  as  money  due 
and  payable  in  England  at  par.  If,  therefore,  the  sum  is  paid  by 
Carnochan  and  Mitchel  to  William  Christie  in  the  United  States,  it 
must  be  in  British  sterling,  at  the  current  rate  of  exchange  between 
the  two  countries. 

"  16th.  Whereas  William  Christie  has  this  day  exhibited  to  the 
undersigned  arbitrators  his  entire  account  current  with  the  late  firm 
of  Carnochan  and  Mitchel,  with  interest  calculated  thereon  up  to  the 
sixteenth  instant,  we  have  duly  examined  the  same,  and  believe  it  to 
be  a  just  and  faithful  account,  showing  an  amount  of  thirty  thousand 
four  hundred  and  eighty-three  pounds,  one  shilling  and  two  pence, 
or  one  hundred  and  thirty-five  thousand,  four  hundred  and  eighty 
dollars,  and  twenty-five  cents,  due  him  firom  Carnochan 
[  *  468  ]  *  and  Mitchel,  and  which  sum  we  do  hereby  award  unto  the 
said  William  Christie  as  the  basis  upon  which  a  final  set- 
tlement of  accounts  shall  take  place  between  him  and  the  said  Car- 
nochan and  Mitchel.  It  is  to  be  distinctly  understood  by  both  par- 
ties in  this  controversy,  that  this  amount  of  (thirty  thousand  four 
hundred  and  eighty-three  pounds,  one  shilling,  two  pence  sterling,  or) 
one  hundred  and  thirty-five  thousand  four  hundred  and  eighty  dollars 
and  twenty-five  cents,  as  now  awarded  to  William  Christie,  is  sub- 
ject to  all  such  deductions  as  are  mentioned  in  the  preceding  items 
of  this  instrument  of  award ;  namely,  the  unconditional  items  to  be 
immediately  deducted ;  the  conditional  items  to  be  deducted  as  the 
provisions  of  those  conditions  shall  be  removed  by  Carnochan  and 
Mitchel,  as  will  more  fully  appear  is  intended  by  the  arbitrators,  by 
];ieference  to  the  eleventh  item  of  this  instrument  of  award :  provided, 
nevertheless,  that  such  amounts  as  are  awarded  to  the  credit  of 
Carnochan  and  Mitchel  in  the  preceding  items  of  this  instrument  of 
award,  as  are  hereby  credited  in  the  account  current,  as  aforesaid, 
of  William  Christie,  shall  be  considered  always  as  settled  by  being 
placed  in  said  account  to  the  credit  of  Carnochan  and  Mitchel,  and, 
of  course,  cannot  be  deducted  again,  as  might  be  inferred,  without 
this  explanation,  under  the  name  of  a  provision  to  this  item,  the 
sixteenth. 

''17th.  This  item  the  arbitrators  beg  leave  to  introduce  as  ex- 
planatory, rather  than  having  any  specific  award  or  decision 
[  •  459  ]  thereon,  affecting  the  *  parties  in  controversy,  by  observing 
that  the  actual  amount  that  it  may  be  desirable  to  ascertain 
may  be  due  firom  Carnochan  and  Mitchel  to  William  Christie,  at  any 
future  day,  arising  firom  the  account  now  referred  to  of  William 
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Christie,  and  also  the  dednctions  to  be  made  from  the  same,  growing 
out  of  this  instrument  of  award,  may  be  known  by  ascertaining 
whether  Carnochan  and  Mitchel  have  removed  the  conditions  an- 
nexed to  items  first,  second,  and  fourth ;  and,  if  found  to  be  removed, 
then  the  whole  amount  now  awarded  in  their  favor  (under  condi- 
tions) will  be  placed  to  their  credit  in  the  account  of  William  Chris- 
tie ;  which,  on  supposition  of  being  removed  and  placed  at  their 
credit  at  this  period  of  time,  would  leave  a  balance  due  from  Carno- 
chan and  Mitchel  to  William  Christie,  of  a  sum  within  the  amount 
of  seventy  thousand  dollars. 

(Signed,)  ^  Sam.  Nicholas, 

"Wm.  Gaston. 
«  Savannah,  February  13,  1822.'* 

Exceptions  were  taken  to  this  award ;  and,  on  the  23d  of  Decemr 
ber,  1822,  an  interlocutory  decree  was  pronounced  by  the  circuit 
court,  affirming  the  award,  and  referring  the  cause  to  the  register, 
^  to  report  the  precise  amount  due  the  defendant,  absolutely,  accord- 
ing  to  the  principles  established  by  the  award;  gJso,  the  amount  due 
hypotheticedly,  should  the  complainants  fail  to  fulfil  the  conditions 
imposed  by  the  award ;  in  which  undertaking  he  shall  be  at  liberty 
to  invoke  the  aid  of  the  arbitrators,  or  either  of  them. 
•  He  must  also  report  to  the  court  the  titles  proposed  to  be  [  *  460  ] 
given  by  the  complaineoits  to  the  defendant,  Christie,  for  the 
several  purchases  of  the  Florida  lands,  should  any  difficulty  arise 
between  the  parties  on  the  legal  sufficiency  of  the  titles." 

The  court  also  directed  the  parties  to  join  in  a  transfer  of  the 
Florida  lands  to  trustees,  for  the  purpose  of  raising  the  money  due 
under  the  award,  when  instructed  to  do  so  under  order  of  the  court* 

The  report  of  the  register  was  made,  showing  the  sum  due  accord- 
ing to  the  award,  should  a  title  be  made  to  Christie  for  the  Florida 
lands  he  had  purchased ;  and  also  the  sum  which  would  be  due^ 
should  no  such  deeds  be  made. 

At  the  same  term,  on  the  return  of  this  report,  a  final  decree  was 
pronounced,  affirming  the  award,  and  affirming  also  the  register's 
report ;  and  directing  the  parties  to  join  in  a  transfer  of  their  whole 
interest  in  the  Florida  lands  to  trustees,  ^<  in  trust  to  hold  the  same  in 
pursuance  of  the  terms  of  the  said  submission,  and  the  award  made 
thereon."     The  injunction  was  dissolved,  and  the  biU  dismissed. 

The  plaintiffs  appealed  firom  this  decree,  and  contend  that  the 
award  ought  to  be  set  aside,  because, 

1.  The  arbitrators  have  not  decided  the  whole  matter  that  waa 
submitted  to  then* 
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2.  They  have  decided  and  awarded  what  was  not  submitted. 
3.  The  award  is  uncertain. 
[  •  461  ]  •  1.  In  support  of  the  exception  founded  on  the  failure  of 
the  arbitrators  to  decide  on  the  whole  matter  submitted  to 
them,  it  is  alleged  by  the  plaintifis,  that  the  duress  under  which  the 
deeds  of  trust  executed  in  England  were  obtained,  constituted  a 
very  essential  part  of  the  controversy,  on  which  the  award  is  entirely 
silent 

It  is  undoubtedly  true  that  thb  is  a  '^  matter  in  controversy,  as 
exhibited  in  the  pleadings,"  and  would  be  submitted  to  the  arbitra* 
tors  by  the  general  words  of  the  first  sentence,  describing  the  extent 
of  the  submission,  if  it  were  not  withdrawn  from  them  in  a  subse- 
quent part  of  the  same  instrument.  But  we  think  it  is  withdrawn. 
After  directing  that  the  arbitrators  shall  ascertain  the  balance  due  on 
the  account,  the  agreement  of  submission  adds :  ^'  That  as  soon  as 
that  balance  is  paid,  the  deeds  and  other  incumbrances  held  by  the 
said  William  Christie,  with  the  settled  account  and  note  of  Car- 
nochan and  Mitchel,  are  to  be  delivered  up." 

This  is,  we  think,  a  waiver  of  any  objection  to  the  manner  in 
which  those  deeds  were  obtained,  and  an  admission  that  they  should 
remain  in  the  hands  of  Christie  as  a  security  for  the  debt,  until  it 
should  be  discharged. 

2.  The  second  omission  with  which  this  award  is  charged,  is  the 
failure  to  decide  on  the  claim  of  the  plaintiffs,  to  a  credit  for  Christie's 
proportion  of  the  expenses  incurred  in  the  settlement  of  the  Florid^ 
lands. 

This,  too,  was  undoubtedly  a  matter  of  controversy.  But 
[  •  462  ]  we  think  it  has  been  decided.  The  *  arbitrators  have  allowed 
to  the  plaintiffs  several  credits  claimed  by  them,  but  have 
not  expressed  their  rejection  of  any  item  which  may  have  been  made 
and  disallowed.  Instead  of  introducing  into  the  award  the  several 
items  which  may  have  been  claimed  and  disallowed,  they  award  a 
specific  sum  to  the  defendant,  with  a  declaration  that  the  several 
items  enumerated  in  the  preceding  part  of  the  award  as  credits  to 
which  the  plaintiffs  axe  entitled,  are  to  be  deducted  therefrom.  ThiB 
is,  we  think,  a  rejection  of  all  credits  not  enumerated. 

3.  The  failure  to  decide  on  the  allegation  made  in  the  bill,  and 
denied  in  the  answer,  that  50,000  acres,  part  of  the  interest  in  toe 
Florida  land  sold  to  the  defendant,  was  a  mere  donation,  made  under 
expectations  which  were  entirely  disappointed. 

This  also  is,  we  think,  decided  in  the  award.  The  2d  article  directs 
a  credit  of  10,OOOZ.  sterling  to  be  given  to  Carnochan  and  Mitchel, 
being  in  payment  to  them  for  thirty  shares,  or  150,000  acres  of  land, 
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lying  in  the  territory  of  West  Florida.  This,  we  think,  asserted  the 
title  of  the  said  Christie  to  the  whole  quantity  of  land,  and  negatives 
the  right  of  the  plaintiffs  to  reclaim  any  part  of  it 

The  second  objection  to  the  award  is  that  the  arbitrators  have 
exceeded  their  power,  in  requiring  the  plainti£&  to  give  a  clear  unin- 
cumbered title  to  the  Florida  lands. 

The  plaintiffs  are  not  required  to  give  a  title.  This  is  not 
a  substantive  and  independent  part  *of  the  award,  directing  [  *  463  ] 
them  to  do  a  particular  act,  for  the  neglect  of  which  they 
would  be  liable  to  damages,  or  for  the  enforcing  of  which  an  attach- 
mient  might  issue.  This  part  of  the  award  is  not  compulsory.  If 
the  plaintiffs  choose  to  waive  the  credit  for  the  purchase-money,  they 
are  left  at  liberty  to  do  so,  and  to  withhold  the  title,  in  which  case 
the  award  affords  the  defendant  no  coercive  means  to  compel  a  con- 
veyance. 

But  had  this  article  of  the  award  been  peremptory,  it  is  by  no 
m^ans  clear  that  the  arbitrators  would  have  exceeded  their  power  in 
making  it.  That  powpr  extends  to  all  matters  in  controversy,  aa 
exhibited  in  the  pleadings,  unless  it  be  restrained  by  other  parts  of 
the  submission.  The  title  which  the  defendant  might  rightfully  de- 
mand was  one  of  these  matters.  The  plaintiffs  contend  in  their  biD 
that  the  defendant  was  perfectly  acquainted  with  the  state  of  the 
title,  and  was  bound  to  take  it,  such  as  it  was ;  and  there  are  strong 
circumstances  to  support  their  pretensions,  at  least  as  far  as  respects 
the  80,000  acres  purchased  from  the  Ineraiities.  The  defendant 
iiisists  that  they  were  bound  to  make  him  a  clear  title,  and  relies  to 
prove  this  on  a  memorandum  at  the  foot  of  a  stated  account,  in  these 
words :  — 

<<  Memorandum.  From  the  balance  due  to  me  on  this  account  as 
per  contrdj  there  is  to  be  deducted,  as  agreed  on  between  Messrs. 
Camochan  and  Mitchel  and  myself,  in  lieu  of  150,000  acres  or  thirty 
shares  of  their  purchase  of  Apalachicola  lands,  held  in  trust 
for  them  by  Mr.  Colin  *  Mitchel,  on  his  and  their  executing  [  *  464  ] 
to  me  a  proper  title  for  the  same,  the  sum  of  10,0002/' 

The  memorandum  proceeds  in  like  manner  to  state,  that,  on  a  title 
for  the  80,000  acres,  there  shall  be  deducted  the  sum  of  6,583/.  8s.  6d. 

The  question,  what  was  a  proper  title,  was  for  a  court  to  decidci 
under  all  the  circumstances  of  the  contract,  and  was  transferred  to 
the  arbitrators  by  the  submission,  unless  it  be  withdrawn  from  them- 
bjr  a  subsequent  clause  of  that  instrument 

The  plaintiffs  contend  that  it  is  withdrawn  by  the  provision  that, 
if  the  arbitrators  should  decide  that  Christie  was  entitled  to  an  undi* 
Tided  interest  in  the  proceeds'  of  the  Florida  lands,  then  the  whole 
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property  shall  be  placed  in  the  hands  of  tnistees,  ^*  with  authority  to 
sell  the  same,  or  such  part  thereof  as  may  be  necessary,  and  appro- 
priate the  proceeds  to  William  Christie,  on  his  own  account,  and  to 
the  credit  of  the  balance  which  shall  be  found  due  to  him,  until  the 
same  is  extinguished,  in  the  proportion  of  the  respective  interests  of 
William  Christie  and  Carnochan  and  Mitch  el." 

The  12th  article  of  the  award  decides  that  the  interest  of  William 
Christie  in  the  Florida  lands,  is  an  undivided  interest.  The  plain- 
tiffs insist,  that  the  parties  have  themselves  provided  for  the  state  of 
things  produced  by  this  decision.  They  have  directed  that  all  the 
lands  shall  be  placed  in  the  hands  of  trustees,  to  be  sold  by  them  so 

far  as  may  be  necessary  for  the  payment  of  the  debt  due  to 
[  •  465  ]  Christie.     They  have  agreed  on  what  *  shall  be  done  if  the 

lands  were  held  in  common,  and  that  on  which  they  have 
agreed  is  inconsistent  with  what  the  arbitrators  have  done. 

There  is,  undoubtedly,  some  confusion  in  this  part  of  the  submis- 
sion, which  renders  the  construction  difficult.  It  directs  that  the 
interest  of  Christie,  as  well  as  that  of  C.  and  M.,  shall  be  sold,  and 
the  proceeds  applied  to  the  individual  credit  of  Christie,  and  to  the 
credit  of  C.  and  M.  on  their  debt  to  Christie,  in  proportion  to  their 
respective  interests  in  the  land.  This  may  be  readily  done,  should 
the  lands  be  sufficient  to  discharge  the  debt.  Should  they  be  insuffi- 
cient, and  should  the  insufficiency  arise  from  want  of  title  in  C.  and 
M.,  Christie  gives  the  credit  absolutely,  although  he  had  contended 
that  the  right  of  the  plaintiffs  to  the  credit  depended  on  the  validity 
of  the  title  they  sold.  This  consideration  may  enter  into  the  con- 
struction of  the  submission,  if  the  words  be  doubtful,  but  cannot 
control  the  arrangement  of  the  parties,  if  that  be  intelligible.  We 
rather  incline  to  the  opinion  that  as  the  whole  property,  including 
the  interest  of  Christie,  was  to  be  placed  in  the  hands  of  trustees,  to 
be  sold  on  joint  account,  that  the  conveyance  of  a  title  to  Christie 
could  not  be  contemplated  as  a  preliminary  measure.  But  it  is  un- 
necessary to  give  any  positive  opinion  on  this  point,  because  we  think 
the  award  must  be  set  aside,  because  it  is  uncertain  and  not  final  in 
a  very  material  point. 

The  arbitrators  have  determined  that  C.  and  M  are  en- 
[  *  466  ]  titled  *  to  a  credit  of  $63,290.99,  on  account  of  the  sales  of 

lands  to  Christie,  provided  they  '<  shall  grant  or  cause  to  be 
granted  to  the  said  W.  C,  a  clear,  unincumbered,  and  satisfactory 
title  "  to  the  said  lands.  No  time  is  limited  by  which  this  title  shall 
be  made.  The  question,  then,  whether  this  credit  is  to  be  allowed 
or  disallowed,  is  left  indefinitely  open.  Consequently,  the  award  in 
not  final    It  does  not  settle  the  accounts  between  the  parties* 
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If  it  be  said  that  the  court  may  prescribe  some  time  by  which  the 
title  shall  be  made,  the  answer  is  that  if  the  arbitrators  could  refer 
that  question  to  the  court,  they  have  not  done  so.  They  have  left  it 
entirely  open.  But  the  award  ought  itself  to  settle  finally  and  con- 
clusively the  whole  matter  referred  to  them.  It  is  contrary  to  the 
principle  of  a  general  reference  that  the  court  should  take  the  award 
as  far  as  it  goes,  and  supply  al^  omissions  by  its  decree.  The  award 
ought  to  be  in  itself  a  complete  adjustment  of  the  controversies  sub- 
mitted to  the  arbitrators. 

This  award,  therefore,  ought  to  be  set  aside,  and  the  decree  affirm- 
ing it  reversed,  and  the  cause  remanded  to  the  circuit  court.  The 
case  will,  then,  stand  before  that  court  as  it  did  previous  to  the  sub- 
mission. The  court  may  dissolve  the  injunction  so  far  as  it  should 
be  perfectly  satisfied  that  the  plaintifis  are  indebted  to  the 
defendant ;  and  Christie  may  either  avail  *  himself  of  the  [  *  467  ] 
deeds  he  has  received,  or  file  a  cross-bill  praying  the  aid  of 
the  court 

Decree.  This  cause  came  on,  &c.  On  consideration  whereof 
this  court  is  of  opinion  that  there  is  error  in  the  decree  of  the  circuit 
court  in  affirming  the  award  made  by  the  arbitrators  in  this  cause, 
which  said  award  ought  to  have  been  set  aside,  because  the  same  is 
not  certain  and  final.  It  is,  therefore,  decreed  and  ordered  that  the 
said  decree  be  reversed  and  annulled,  and  that  the  cause  be  remanded 
to  the  circuit  court,  with  directions  to  set  aside  the  said  award,  and 
to  take  such  further  proceedings  in  the  said  cause  as  may  be  equit- 
able and  just 

2Wal.l28;  6Wal.419. 


The  United  States  v.  Ortega. 

11  W.  467. 

An  indictment  nnder  the  act  of  April  SO,  1790,  (1  Stats,  at  Large,  118,  8.  28,)  for  offering 
Tiolence  to  the  person  of  a  public  minister,  is  not  a  case  **  affecting  ambassadors,  other 
public  ministers,  and  consuls,"  within  the  2d  section  of  the  Sd  article  of  the  constitution. 

•  Washington,  J.,  delivered  the  opinion  of  the  court  [*468  ] 

The  defendant,  Juan  Gualberto  de  Ortega,  was  indicted 
in  the  circuit  court  of  the  United  States  for  the  eastern  district  of 
Pennsylvania,  for  infracting  the  law  of  nations  by  offering  violence 
to  the  person  of  Hilario  de  Rivas  y  Salmon,  the  charge  d'affaires  of 
his  Catholic  Majesty  the  King  of  Spain  in  the  United  States,  con- 
trary  to  the  law  of  nations  and  to  the  act  of  the  congress  of  the 
United  States  in  such  case  provided  The  jury  having  found  a  ver- 
dict of  guilty,  the  defendant  moved  in  arrest  of  judgment,  and 
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assigned  for  cause,  "  that  the  circuit  court  has  not  jurisdiction  of  the 
matter  charged  in  the  indictment,  inasmuch  as  it  is  a  case  affecting 
an  ambassador  or  other  public  minister."  The  opinions  of  the  judges 
of  that  court  upon  this  point  being  opposed,  the  cause  comes  before 
this  court  upon  a  certificate  of  such  disagreement. 

The  questions  to  which  the  point  certified  by  the  court  below  gives 
rise,  are,  first,  whether  this  is  a  case  affecting  an  ambassador  or  other 
public  minister,  within  the  meaning  of  the  second  section  of  the 
third  article  of  the  constitution  of  the  United  States.  If  it  be,  then 
the  next  question  would  be,  whether  the  jurisdiction  of  the  supreme 
court  in  such  cases  is  not  only  original,  but  exdusiye  of  the  circuit 
courts,  under  the  true  construction  of  the  above  section  and  article. 

The  last  question  need  not  be  decided  in  the  present 
[•469]  case,  because  the  court  is  clearly  of  •opinion  that  this  is 
not  a  case  affecting  a  public  minister,  within  the  plain 
meaning  of  the  constitution.  It  is  that  of  a  public  prosecution, 
instituted  and  conducted  by  and  in  the  name  of  the  United  States, 
for  the  purpose  of  vindicating  the  law  of  nations  and  that  of  the 
United  States,  offended,  as  the  indictment  charges,  in  the  person  of 
a  public  minister,  by  an  assault  committed  on  him  by  a  private  indi- 
vidual. It  is  a  case,  then,  which  affects  the  United  States  and  the 
individual  whom  they  seek  to  punish ;  but  one  in  which  the  minister 
himself,  although  he  was  the  person  injured  by  the  assault,  has  no 
concern,  either  in  the  event  of  the  prosecution  or  in  the  costs  attend- 
ing  it. 

It  is  ordered  to  be  certified  to  the  circuit  court  for  the  eastern  dis- 
trict of  Pennsylvania  that  that  court  has  jurisdiction  of  the  matter 
charged  in  the  indictment,  the  case  not  being  one  which  affects  aa 
ambassador  or  other  public  minister.  Certificate  accordingly. 
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ACCOUNTS. 

1.  Under  the  2d  and  4th  sections  of  the  act  of  March  8, 1797,  (1  Stats,  at  Lai^e,  512,) 
a  certified  transcript  from  the  books  of  the  treasury  is  admissible,  in  evidence,  in 
an  action  by  the  United  States  against  an  accounting  officer ;  and  he  is  not  entitled 
to  claim  any  credits  not  provided  for  by  that  act,  though  no  previous  proceedings 
have  been  had  against  him  under  the  act  of  March  3,  1795,  (1  Stats,  at  Large  441,) 
and  he  is  not  declared  against  in  his  official  capacity.  Walton  v.  The  United  States^ 
220. 

2.  The  claim  being  partly  for  money  and  partly  for  stock,  received  by  the  defendant, 
and  the  action  for  money  had  and  received,  and  the  yerdict  for  less  than  the  money 
claim,  the  court  presumed  the  claim  for  stock  was  extinguished  by  credits.    lb. 

3.  The  court  does  not  investigate  items  of  account  unless  brought  before  it  by  excep- 
tions to  the  report  of  a  master,  supported  by  the  report  of  the  evidence  necessary  to 
its  decision.     Harding  t.  Handy^  529. 
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ADMIRALTT. 

1.  The  admiralty  has  jurisdiction  in  personam  for  a  tortious  seizure  on  the  sea,  and 
may  compel  appearance  by  an  attachment  of  goods,  and  of  rights  and  credits,  in  the 
hands  of  a  third  person,  and  may  condemn  the  property  attached  to  satisfy  the  claim; 
and  it  is  not  necessary  that  the  property  to  be  attached  should  be  specified  in  the 
libel.    Manro  v.  Almeida^  485. 

2.  This  civil  remedy  is  not  merged  in  the  offence  of  piracy,  if  the  seizure  was  piratical. 
lb. 

3.  The  district  court  has  not  admiralty  jurisdiction  of  a  suit  for  wages  earned  on  a 
voyage  upon  the  Missouri  River,  above  the  ebb  and  flow  of  the  tide.  The  Steamboat 
Thomas  Jefferson,  466. 

4.  An  appearance  and  claim  in  the  admiralty,  wsuves  objections  to  the  regularity  of  the 
process  to  enforce  appearance.     The  Merino;  The  ConstUution ;  The  Louisa,  102. 

5.  If  an  information  in  the  admiralty  clearly  set  forth  an  oflence  within  the  statute,  it 
is  sufficient,  though  it  does  not  conclude  contra  formam  statuti.    lb. 

6.  Where  an  agent  has  appeared  in  the  admiralty,  and  claimed  in  behalf  of  his  prin- 
cipal, and  has  received  the  property  upon  a  stipulation,  it  is  not  regular  to  issue  an 
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execution  against  the  principal,  ontil  after  a  monition  to  him  to  show  canse.    Tic 
Gran  Para,  498. 
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ALIEN. 

1.  An  aHen  who  becomes  naturalized  may  hold  land  acquired  before  his  nataraligatkm. 
Do€f  ex  dem,  Govemeui^s  Heirs  t.  Robertson^  614. 

2.  A  grant  by  a  State  to  an  alien  is  not  Toid ;  he  may  take  though  he  cannot  hold 
against  the  State.    I  b. 

8.  The  laws  of  Virginia  did  not  prohibit  the  issue  of  a  patent  to  an  alien,    /ft. 

4.  An  act  of  the  legislature,  confirming  the  title  of  the  heirs  of  an  alien,  is  valid  as 
against  a  junior  patentee;  he  did  not  acquire  a  good  title  when  the  senior  title 
escheated  to  the  State,    lb, 

5.  The  statute  of  11  and  12  Wm.  IQ.  c.  6,  which  is  in  force  in  Maryland,  remoTes  the 
common-law  disability  of  claiming  title  through  an  alien  ancestor,  but  does  not  I4)ply 
to  a  living  alien  ancestor,  so  as  to  create  a  title  by  heirship,  where  none  would  exist 
by  the  common  hw,  if  such  Hying  alien  ancestor  were  a  natural-bom  subject  or 
citizen.    AfCreen^M  Lensee  v.  SameroiUe^  84. 
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AMBASSADOR. 
An  indictment  under  the^act  of  April  80, 1790,  (1  Stats,  at  Large,  118,  s.  28,)  for 
offering  violence  to  the  person  of  a  public  minister,  is  not  a  case  **  affecting  ambassa- 
dors, other  public  ministers,  and  consuls,"  within  the  2d  section  of  the  8d  article  of 
the  constitution.     The  United  States  v.  Ortegoy  671. 

AMENDMENT. 

The  circuit  eour^  upon  an  appeal  in  admiralty,  may  allow  a  new  count  to  be  filed,  by 
way  of  amendment     The  Marianna  Flora^  497. 

Ejectment,  2. 

ANSWER. 

EyXDBN0B,8. 

APPEAL. 

1.  After  a  case  has  been  once  remanded,  an  appeal  brings  up  only  the  subsequent 
proceedings,  but  the  rights  growing  out  of  and  involved  in  those  subsequent  proceed- 
ings, may  in  part  depend  upon  proceedings  prior  to  the  mandate,  and  in  such  a  case 
the  court  must  look  into  those  prior  proceedings.     Tke  Santa  Maria,  467. 

2.  Every  existing  claim  which  a  party  has  omitted  to  make  at  the  hearing  of  an  ad- 
miralty cause,  on  the  merits,  before  a  final  decree,  is  to  be  considered  as  waived,  and 
cannot  be  brought  forward  on  any  subsequent  proceedings.    lb, 

B.  If  the  court  allowing  the  appeal  accept  the  security  to  prosecute,  Sec,  after  the  ex- 
piration of  the  time  allowed  by  law  for  an  appeal,  it  has  relation  back  to  the  time  of 
the  allowance  of  the  appeal.     7*he  Dos  Hermanos,  412. 

4.  Where,  on  a  libel  for  a  tortious  seizure,  restitution  with  costs  and  damages  had  beeo 
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decreed,  bnt  the  damages  had  not  been  assessed,  held  that  the  decree  was  not  final, 
and  an  appeal  from  it  was  dismissed.    The  Pcdmipra,  495. 
6.  A  decree  in  a  suit  mpenananiy  declaring  the  libellant  entitled  to  recover  damages, 
and  referring  ihe  matter  to  an  assessor,  is  not  final,  and  an  appeal  therefrom  does 
not  lie.     Ckaee  ▼.  Vasquez^  651. 

Ahbndubnt. 

iPFEABANGE. 
Admiralty,  4* 

ARBITRATION. 

A  suit  in  equity  in  a  circuit  court  being  at  issue,  the  parties  agreed  to  submit  it  to 
arbitrators,  and  their  agreement  was  made  a  rule  of  court  The  arbitrators  made  an 
award,  and  exceptions  having  been  taken  to  it,  it  was  affirmed  by  an  interlocutory 
decree,  which  directed  a  reference  to  the  register  to  ascertun  the  amount  due,  upon 
the  principles  of  the  award.  Upon  his  report  a  final  decree  was  made,  and  on  ap- 
peal to  this  court  the  decree  was  reversed,  because  the  award,  in  one  particular,  was 
not  finaL     Camochan  ▼.  Christie^  660. 

ASSIGNMENT. 
Deed,  4.  8;  Coubts  ov  the  Ukitbd  States,  8. 11. 13;  Hubbahd  and  Wife. 

ASSUMPSIT. 

If  a  special  agreement  covers  several  subjects,  each  of  which  is  capable  of  being  dis- 
tinctly closed  and  executed,  and  one  of  them  has  been  so  closed,  indebilaiw  assumpsit 
may  lie,  though  the  residue  of  the  subjects  are  not  executed.    Perldns  v.  Harty  578. 

ATTACHMENT. 
Admiralty,  1 . 

ATTORNEY  AT  LAW. 

1.  Whatever  may  be  the  authority  of  this  court  to  interpose  by  mandamus,  in  ease  of 
removal  of  an  attorney  by  an  inferior  court,  it  will  not  be  exercised  unless  where 
the  conduct  of  the  court  below  has  been  grossly  irregular  or  ilagrantly  improper. 
Ex  parte  Burr,  168. 

2.  In  a  regular  complaint  against  an  attorney,  charges  cannot  be  received  and  acted 
on  unless  made  on  oath.  But  he  may  himself  wdve  the  preliminary  of  an  affidavit, 
and  the  court  may  proceed,  at  his  instance,  to  investigate  the  charges,  upon  testi- 
mony, on  oath  and  regularly  taken.    lb, 

8.  It  is  not  necessary  that  the  record  in  an  equity  cause  should  contain  a  warrant  of 
attorney  to  a  duly  licensed  practitioner  to  appear  for  and  represent  a  corporation 
which  is  the  complainant     Osbom  v.  The  Bank  of  the  United  States,  351. 

Witness,  2. 

AUCTIONEER. 
Sale,  4. 

AUTREFOIS  ACQUIT. 

The  court  may  discharge  a  jury  firom  giving  a  verdict  in  a  capital  case,  without  the 
consent  of  the  prisoner,  whenever,  in  their  opinion,  there  is  a  manifest  necessity  for 
such  an  act,  or  the  ends  of  public  justice  would  otherwise  be  defeated.  T*he  United 
States  V.  Perez y  194. 
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BANK. 

If  a  bank  receiye,  as  genuine,  forged  notes  purporting  to  be  its  ova,  and  pass  diem 
to  the  credit  of  a  depositor  who  acts  in  good  faith,  it  is  bound  by  the  credit  thus 
given,  and  the  notes  must  be  treated  as  casL  Tke  Bank  of  the  Uniied  Stales  v.  The 
Sank  of  the  State  of  Georgia^  423. 

Courts  of  the  United  States,  2.  8. 

BANK  OF  THE  UNITED  STATES. 

The  charter  of  the  Bank  of  the  United  States  confers  on  the  bank  the  right  to  sue  in 
any  circuit  court  of  the  United  States.  Such  a  suit  is  a  case  arising  under  a  law  of 
the  United  States,  within  the  meaning  of  those  words  in  the  constitution ;  conse- 
quently, it  is  within  the  judicial  power  of  the  United  States,  and  congress  could 
confer  upon  the  circuit  courts  jurisdiction  pver  it.  Oshom  t.  The  Bank  of  the  Untied 
States^  251. 

Constitutional  Law,  7 :   Courts  op  the  United  States,  8. 

BETTERMENTS. 

MORTGAOE,  4. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

1.  A  custom  of  all  the  banks  in  the  District  of  Columbia,  to  demand  payment  and  give 
notice  to  indorsers  of  negotiable  paper  on  the  fourth  day  of  grace,  which  began  up- 
wards of  twenty  years  ago,  and  has  been  uniformly  practised  on,  and  which  was 
known  to  and  well  understood  by  the  defendant  when  he  indorsed  the  note  in  ques- 
tion, is  to  be  considered  as  entering  into  the  contract,  and  a  demand  and  notice  on 
the  fourth  day  of  grace  were  sufficient  to  chaise  him.  Renner  y.  JTie  Bank  of 
Columbia^  195. 

2.  Though  the  declaration  contun  no  allegation  of  the  custom,  if  the  proof  of  it  was 
admitted  without  objection,  the  judgment  is  not  erroneous,    lb. 

8.  It  is  not  necessary  to  allege  in  the  declaration  that  the  note  is  lost,  to  entitie  the 
plaintiff  to  introduce  secondary  evidence.    lb, 

4.  Nor  need  he  show  it  is  not  in  existence,  or  produce  a  notarial  copy.  It  is  enough 
that  he  cannot  find  it,  and  that  he  does  not  intentionally  keep  it  back.    lb, 

5.  In  a  notice  to  an  indorser,  it  is  not  necessary  to  name  the  holder.  Mills  v.  7%e 
Bank  of  the  United  States,  652. 

6.  A  variance  between  the  note  and  its  description  in  the  notice  is  not  fatal,  unless  it 
render  the  notice  insufficient  to  apprise  the  indorser  what  note  is  referred  to.    lb. 

7.  Such  a  notice  need  not  declare  that  a  demand  was  made  on  the  maker  at  the  place 
where  the  note  was  made  payable ;  it  is  enough  if  it  states  a  demand  on  the  maker, 
without  showing  where  it  was  made.    /  b, 

8.  When  a  note  is  made  payable  or  negotiable  at  a  bank,  whose  invariable  usage  it  is 
to  demand  payment  on  the  fourth  day  of  grace,  the  parties  are  bound  by  that  usage, 
being  presumed  to  agree  to  be  bound  by  it,  though  they  do  not  in  fact  know  it    lb. 

9.  A  rule  exempting  the  plaintiff  in  an  action  on  a  note,  &c.,  from  oficrin;:^  evidence 
of  its  execution,  unless  the  defendant  should  deny  the  signature  by  affidavit,  is  a 
proper  rule,  and  the  circuit  courts  have  power  to  make  it.    lb. 

10.  Where  the  maker  of  a  note,  within  ten  days  before  it  became  payable,  had  removed 
into  another  jurisdiction  without  the  knowledge  of  the  holder,  a  presentment  at  his 
last  place  of  abode  in  the  jurisdiction  was  held  sufficient  M'Gruder  v.  The  Bank 
Of  Washincjion,  204. 

11.  In  an  action  an:ainst  an  indorser,  on  a  note  payable  at  a  particular  bank,  the  bank 
not  being  the  bolder,  an  averment  of  a  demand  at  that  bank  is  indbpensable.  The 
Bank  of  the  United  States  v.  Smith,  547. 
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12.  fiat  if  the  banlc  is  tlie  bolder,  an  allegation  that  the  note  was  presented  to  the 
maker  and  pa3rment  refused,  under  which  competent  evidence  of  a  demand  was  in- 
troduced at  the  trial  without  objection,  is  so  far  sufficient  that  the  judgment  will  not 
be  reversed.     The  Bank  of  the  Untied  States  v.  Smithy  547. 
Bank;  Courts  of  the  United  States,  11. 12;  Evidence,  3;  Pleading,  6. 

BILL  OF  REVIEW. 

1.  There  is  no  statute  expressly  limiting  bills  of  review ;  but  the  courts  of  the  United 
States  are  governed  in  this  particular  by  the  analogous  limitation  of  the  right  of  ap- 
peal, and  therefore  a  bill  of  review  cannot  be  filed  afler  the  lapse  of  five  years  from 
the  final  decree.     Thomas  v.  Haruie*s  Heirs,  367. 

2.  If  such  a  bill  can  be  allowed  to  be  filed,  after  the  expiration  of  that  time,  for  an  error 
not  previously  known,  the  complainant  can  assign  no  other  error,  and  if  that  be  not 
sufficient  to  reverse  the  decree,  the  bill  tnust  be  dismissed.    lb. 

BOND. 

1.  A  bond  by  a  deputy  collector  of  taxes,  with  sureties,  reciting  his  appointment  for 
eight  townships,  and  conditioned  for  the  faithful  discharge  of  the  duties  **  of  the  said 
appointment,"  is  avoided  as  against  the  sureties  by  an  interlineation  of  the  name  of 
another  township,  so  as  to  make  it  an  appointment  for  nine  instead  of  eight,  without 
the  consent  of  the  sureties.    Miller  v.  Stewart,  233. 

2.  An  official  bond,  given  by  a  collector  of  internal  taxes,  with  sureties,  conditioned 
for  the  discharge  of  his  duties  according  to  law,  does  not  cover  duties  created  by 
laws  subsequently  enacted.     The  United  States  v.  Kirkpairick,  244. 

8.  An  appointment  and  commission  of  such  a  collector,  "  until  the  end  of  the  next  ses- 
sion of  congress,  and  no  longer,"  is  not  continued  by  a  new  appointment  and  com- 
mission during  the  pleasure  of  the  President ;  the  latter  is  a  distinct  appointment, 
and  requires  a  new  bond.     /&. 

4.  Sureties  are  not  discharged  by  the  omission  of  the  government  officers  to  enforce 
the  law  as  to  periodical  accounting ;  laches  not  being  imputable  to  the  United  States. 
Ih. 

5.  Laches  is  not  imputable  to  the  United  States  by  a  surety  on  an  official  bond.  The 
United  States  v.  Vanzandtj  553. 

6.  The  provisions  of  law  requiring  periodical  settlements  by  officers,  are  directory 
merely,  and  form  no  part  of  the  contract  with  the  surety.    lb, 

7.  No  person  who  is  not  the  obligee  of  a  bond  or  its  assignee,  can  put  it  in  suit,  unless 
authorized  so  to  do  by  the  legislature.  It  is  not  enough  that  a  breach  of  the  bond 
has  damnified  the  person  who  brings  the  suit  Corporation  of  Washington  v.  Young, 
455. 

Extinguishment,  2 ;  Writ  of  Error,  8.  4. 

CAPTURE. 
International  Law,  5.  9 ;  Prize  ;  Sale,  1.  2 ;  SLAVUSy  &c.y  4.  9. 10. 

CERTIORARI. 

• 

According  to  the  rules  and  praciace  of  this  court,  a  re1|tm  made  by  the  clerk  of  the 

circuit  court  for  the  District  of  Columbia,  to  a  writ  oi  certiorari,  is  a  sufficient  return 

Stewart  v.  Ingle,  166. 

CHARGE. 

Devise,  3. 

CHURCH. 

i.  A  bill  in  equity,  brought  to  rescind  a  purchase  made  under  the  decree  of  this  court,  in 
Terrett  r.  Taylor,  9  C.  43,  upon  the  ground  that  the  title  to  the  property  was  defec- 

67* 
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tire,  and  could  not  be  made  good  by  the  vestry  and  other  penons,  who  were  pttrtiei 
to  the  former  suit  Bill  dismisBod.  Mason  v.  Muneaster,  127. 
I.  The  vestry  of  the  Episcopal  church  of  Alexandria,  now  known  by  llie  nanm  of 
Christ's  Church,  is  the  regular  vestry,  in  succession,  of  the  parish  of  Faii&x,  and,  in 
i-onnection  with  the  minister,  haa  the  care  and  management  of  all  the  temporalities 
of  the  parish  within  the  scope  of  their  authority.  A  sale  by  them  of  the  church 
lands,  with  the  assent  of  the  minister,  under  the  former  decree  of  this  court,  conveys 
a  good  title  to  the  purchaser.    lb. 

COMMERCE. 

CONBTITUTIONAL  LaW,   1-8. 

COMPACT  BETWEEN  STATES. 
QuoBre.    Whether  the  compact  of  1789,  between  Virginia  and  Kentucky,  restrained 
the  legislature  of  Kentucky  from  prolonging  the  time  for  surveying  one  entry  to  the 
prejudice  of  another?    Miller^s  Heirs  v.  Mlntire^  657. 

COMPOUNDING  OP  OFFENCEa 
Deed,  4-6. 

CONDITION. 

DSYIBS,  5,  8. 

CONFISCATION. 

The  Act  of  Pennsylvania,  of  1779,  **  fbr  vesting  the  estates  of  the  late  proprietaries 
of  Pennsylvania,  in  this  commonwealth,"  did  not  confiscate  lands  of  the  proprietaries 
which  were  within  the  lines  of  manors ;  nor  were  the  same  confiscated  by  the  act  of 
1781,  for  establishing  a  land-office ;  nor  was  the  right  of  entry,  to  enforce  the  pay- 
ment of  unpaid  purchase-money,  taken  away  by  either  of  those  acts.  Kirk  ▼.  Smkh^ 
84. 

CONFLICT  OF  LAWS. 
Lex  Loci. 

CONSTITUTIONAL  LAW. 

1.  The  power  to  regulate  commerce  includes  the  power  to  regulate  navigation,  and 
does  not  stop  «t  the  external  boundary  of  a  State.     Gibbons  v.  Ogden^  1. 

2.  It  does  not  comprehend  that  conmierce  which  is  completely  internal.    Ib» 

8.  The  laws  of  New  York,  which  grant  to  Livingston  and  Fulton  the  exclusive  right 
to  navigate  all  the  waters  within  the  jurisdiction  of  that  State,  with  boats  moved  by 
steam  or  fire,  for  a  term  of  years,  are  inoperative  as  against  the  laws  of  the  United 
States  regulating  the  coasting  trade,  and  can  not  restrain  vessels  Ueensed  to  carry  on 
the  coasting  trade  under  the  laws  of  the  United  States,  from  navigating  those  waters 
in  the  prosecution  of  that  trade.    lb. 

4.  A  court  of  equity  may  restrain,  by  injunction,  a  public  officer  of  a  State,  frcKn  act^ 
ing  under  a  void  law  of  a  State,  to  destroy  a  franchise.  Osbom  v.  The  Bank  of  the 
UniUd  States,  251. 

6.  As  the  State  cannot  be  joined  as  a  defendant,  its  agent  may  be  sued  alone.  And 
if  he  has  specific  moneys  and  notes  wrongfully  taken,  they  may  be  ordered  to  be 
returned,    lb, 

5.  The  prohibidon  to  sue  a  State,  contained  in  the  11th  amendment  of  the  constitution, 
does  not  extend  to  cases  in  which  a  State  is  not  made  a  party  on  the  record,  even  if 
the  State  has  the  entire  ultiokate  interest  in  the  subject  of  the  suit.    lb. 
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7.  A  state  law,  imposing  a  tax  on  one  of  tbe  branches  of  the  Bank  of  the  United 
States,  is  unconstitutional.     Osbom  v.  The  Bank  of  the  United  States ,  251. 

Amaassados  ;  Bank  of  the  United  States  ;  Execution,  2 ;  Judgment,  &c.  2. 

CONTRACT. 

1.  No  action  lies  on  any  contract,  the  consideration  of  which  is  either  wicked  in  itself, 
or  prohibited  by  law.    Armstrong  v.  Toler,  587. 

2.  But  if  the  illegal  act  is  not  the  consideration  of  the  contract,  and  is  entirely  dLscon- 
nected  from  it,  the  contract  is  valid,  though  the  occasion  for  making  the  contract 
arose  out  of  the  existence  of  the  illegal  act.    lb, 

8.  Thus,  where  A,  during  a  war,  contrived  a  plan  for  importing  goods,  on  his  own 
account,  from  the  enemy's  country,  and  goods  were  sent  to  B  by  the  same  vessel :  A, 
at  the  request  of  B,  became  surety  for  the  payment  of  the  duties  on  B's  goods,  and 
became  responsible  'for  the  expenses  on  a  prosecution  for  the  illegal  importation  of 
the  goods,  and  was  compelled  to  pay  them :  Held,  that  A  might  maintain  an  action 
on  the  promise  of  B  to  refund  the  money.    lb. 

4.  But  if  the  importation  is  the  result  of  a  scheme  between  the  plaintiff  and  defendant, 
or  if  the  plaintiff  has  any  interest  in  the  goods,  or  if  they  are  consigned  to  him  with 
his  privity,  in  order  that  he  may  protect  them  for  the  owner,  a  promise  to  repay  any 
advances  made  under  such  understanding  or  agreement,  b  utterly  void.    lb. 

Assumpsit  ;  Autkefois  Acquit  ;  Extimouishment  ;  Patent,  2.  3 ;  Usurt,  1^. 

CORPORATION 

Upon  the  trial  of  an  indictment  for  destroying  a  vessel  with  intent  to  defraud  an  incor- 
porated insurance  company,  the  act  of  incorporation  being  proved,  it  is  only  necessary 
to  show  that  the  company  was  de  facto  organised  and  acting  as  a  corporation,  and 
that  the  usually  acting  officers  of  the  company  executed  the  policy ;  their  authority 
to  bind  the  company  need  not  be  otherwise  proved.     United  States  v.  Amedy^  638. 

Attorney  at  Law,  3 ;  Churoh  ;  Courts  of  thb  United  States,  2.  3 ;  In- 

BURANCR,  5. 

COSTS. 

In  all  cases  where  a  cause  is  dismissed  for  want  of  jurisdiotioo,  no  costs  are  allowed. 
M*Iver  Y.  Wattles,  220. 

Damages,  4. 

COUNSEL  FEES. 
Damages,  4. 

COURTS  OF  THE  UNITED  STATES. 

1.  The  courts  of  the  United  States  are  of  limited  jurisdiction ;  but  they  are  not  techni- 
cally inferior  courts;  their  judgments  and  decrees  are  binding  until  reversed,  though 
no  jurisdiction  be  shown  on  the  record.    M*Cormich  v.  StUlivant,  377. 

t.  The  fact  that  a  State  is  one  of  the  stockholders  in  a  banking  corporation,  does  not 
prevent  the  corporation  from  being  sued  in  the  courts  of  the  United  States.  TTie 
Bank  of  the  United  States  v.  The  Planters^  Bank  of  Georgia,  304. 

5.  As  the  Bank  of  the  United  States  does  not  derive  its  capacity  to  sue  from  the  Judi- 
ciary Act,  (1  Stats,  at  Large,  73,)  it  is  not  affected  by  the  prohibition  contained  in 
the  11th  section  of  that  act  concerning  suits  by  assignees,  nor  is  the  citizenship  of 
those  interested  to  be  regarded.     Jb. 

4.  On  a  certificate  of  division  of  opinion,  this  court  cannot  inquire  whether  the  parties 
were  properly  before  tbe  circuit  court     Wayman  v.  Southard ^  311. 

5.  Con  jrress  has  power  to  legislate  concerning  the  issuing  of  executions  by  the  courts  of 
the  United  States  and  the  action  of  officers  under  the  same.    lb. 
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6.  The  14th  section  of  the  Judiciary  Act,  (1  Stats,  at  Large,  81,)  empowers  the  courts 
of  the  United  States  to  issue  executions.     Wayman  y.  Southard,  811. 

7.  The  34th  section  of  the  same  act  relates  to  the  rules  for  forming,  not  for  executing 
the  judgment,    lb. 

8.  The  Process  Act  of  May  8,  1792,  (1  Stats,  at  Large,  275,)  adopts  the  laws  of  the 
several  States  concerning  the  final  process  of  their  supreme  courts,  existing  in  Sep- 
tember, 1789,  subject  to  such  alterations  as  the  courts  of  the  United  States  might 
deem  expedient,  or  such  regulations  as  the  supreme  court  might  prescribe.    lb. 

9.  Statutes  of  Kentucky  in  relation  to  executions,  passed  after  September  29, 1 789, 
are  not  applicable  to  executions  issuing  from  courts  of  the  United  States.    lb, 

10.  The  joinder  of  unnecessary  parties,  not  capable  of  being  sued  by  the  complainant 
in  the  circuit  court,  because  citizens  of  the  same  State  as  the  complainant,  does  not 
prevent  the  court  from  making  a  decree  against  those  who  are  citizens  of  another 
State.     Corneal  v.  Banks.    Banks  v.  Cameal,  371. 

11.  An  indorsee  of  a  promissory  note,  who  resides  in  a  different  State,  may  sue,  in  the 
circuit  court,  his  immediate  indorser,  residing  in  the  State  in  which  the  suit  is 
brought,  althougli  that  indorser  be  a  resident  of  the  same  State  with  the  maker  of 
the  note.    MoUan  v.  Torrance,  1 72. 

12.  But  where  the  suit  is  brought  against  a  remote  indorser,  and  the  plaintiff,  in  his 
declaration,  traces  his  title  through  an  intermediate  indorser,  he  must  show  that  this 
intermediate  indorser  could  have  sustained  his  action  in  the  circuit  court    lb. 

18.  A  plea  to  the  jurisdiction  of  the  circuit  court  must  show  that  the  parties  were  citi- 
zens of  the  same  State,  at  the  time  the  action  was  brought,  and  not  merely  at  the 
time  of  the  plea  pleaded.  The  jurisdiction  depends  upon  the  state  of  things  at  the 
time  of  the  action  brought ;  and  after  it  is  once  vested,  it  cannot  be  ousted  by  a 
subsequent  change  of  residence  of  either  of  the  parties.    lb. 

14.  If  a  seizure  be  made  on  the  high  seas,  or  on  waters  within  the  jurisdiction  of  a 
foreign  state,  the  district  court  for  the  district  into  which  the  property  is  brought^ 
and  in  which  proceedings  are  instituted,  has  jurisdiction.  The  Merino,  The  Consti' 
tution,  The  Louisa,  102. 

Admiralty,  3;  Ambassador;  Bank  of  the  United  States;  Bills  of  Ex- 
change, &c.,  9 ;  Certiorari  ;  Execution  ;  Eepleyin  ;  Slates,  &c.  4 ;  Stat- 
utes ;  Writ  of  Error. 

COVENANT. 

Extinguishment,  1;  Pleading,  2. 

CUSTOM  AND  USAGE. 
Bills  of  Exchange,  &c.  1.  2.  8. 

DAMAGES. 

1.  The  probable  profits  of  a  voyage,  either  upon  the  cargo  or  freight,  do  not  form  an 
item  for  the  computation  of  damages,  in  cases  of  marine  torts.     The  ApoUon,  88. 

2.  Where  the  property  is  restored,  after  a  detention,  demurrage  is  allowed  for  the  d» 
tention  of  the  ship,  and  interest  upon  the  value  of  the  cargo,  under  a  libel  for  a 
tortious  seizure.    lb. 

8.  Where  the  vessel  and  cargo  have  been  sold,  the  gross  amount  of  the  sales,  with 
interest,  is  allowed ;  and  an  addition  of  10  per  cent  sometimes  made,  where  the 
property  has  been  sold  under  disadvantageous  circumstances.    lb. 

4.  Counsel  fees  may  be  allowed,  either  as  damages  or  costs,  both  on  the  instance  and 
prize  side  of  the  court.     lb. 

Appeal,  4.  5 ;  International  Law,  7 ;  Prize,  2. 

DEBTOR  AND  CREDITOR. 
Deed,  4-8 ;  Evidence,  4 ;  Fraudulent  Conveyance  ;  Payment. 
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DECREE. 
Judgment  and  Decree. 

DEED. 

1.  A  certificate  of  acknowledgment  of  a  deed  must  show,  with  reasonable  certainty, 
that  the  party  did  appear  before  the  officer  and  acknowledge  the  deed.  Hinders 
Lessee  y.  Longsworth,  561. 

2.  Though  a  deed  is  required  by  law  to  be  recorded,  the  original  alone  can  be  used  m 
evidence,  unless  it  appears  not  to  be  under  the  control  of  the  party.  Brooks  y. 
Marburt/y  517. 

3.  A  question  under  the  registry  acts  of  Tennessee,  which  of  two  conveyances  was 
first  duly  registered.     Love  v.  Smin*s  Lessee j  161. 

4.  A  deed  of  trust  preferring  certain  notes  forged  by  the  grantor,  is  not  rendered  void 
by  proof  that  the  assignor  and  assignee  both  entertained  hopes  that,  if  the  notes 
should  be  paid,  prosecutions  for  the  forgeries  would  not  be  instituted,  the  holders  of 
the  notes  not  having  done  any  thing  to  encourage  such  expectations.  Brooks  v. 
Marburt/j  517. 

6.  Where  the  assignor  himself  selects  the  assignee,  and  makes  the  assignment  to  him 
without  the  knowledge  of  the  cestuis  que  trust,  the  assignee  is  the  agent  of  the  as- 
signor, and  notice  to  him  of  circumstances  accompanying  the  execution  of  the  deed, 
is  not  notice  to  the  creditors.    lb, 

6.  If  the  proceedings  under  the  deed  were  not  to  be  influenced  by  the  success  or 
failure  of  the  hopes  to  escape  a  prosecution,  those  hopes  did  not  invalidate  the  deed. 
lb, 

7.  A  debtor  has  a  nght,  at  common  law,  to  prefer  one  creditor  to  another.     lb, 

8.  A  deed  conveying  property  to  a  trustee  to  be  sold,  and  its  proceeds  applied  to  the 
payment  of  certain  debts,  and  not  imposing  on  the  creditors  any  conditions,  is  valid 
to  pass  the  property  to  the  trustee  on  its  execution,  without  the  assent  of  the  cred- 
itors,   lb. 

Fraudulent  Conyeyange  ;  Limitations,  &c.  4 ;  Parties. 

DEMURRAGE. 
Damages,  2. 

DEMURRER. 
Pleading,  S.  7-9. 

DESCENT  AND  DISTRIBUTION. 
Alien,  5. 

DESTROYING  VESSEL  TO  PREJUDICE  UNDERWRITERS. 

Corporation  ;  Insurance,  4.  5. 

DETINUE. 
Limitations,  &c.  6 ;  Reflbyin 

DEVISE. 

1.  Where  there  are  no  words  of  limitation  to  a  devise,  it  passes  only  an  estate  for  life, 
unless  a  plain  intention  to  give  a  larger  estate  is  manifested.  Wright  v.  Dcnn,  ex 
dem.  Page,  882. 

2.  The  introductory  clause,  declaring  an  intention  to  dispose  of  all  the  testator's  prop- 
erty, does  not  per  te  enlai^  a  devise ;  it  may  assist  in  ascertaining  the  intention. 
lb, 

8.  If  a  charge  be  merely  on  the  land  devised,  it  does  not  imply  the  devise  of  a  fee 
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'* All  tlie  rest  of  my  lands  "  do  not,  of  ihemselTes,  import  a  devise  cf  the  fee ;  unless 
aided  by  the  context,  the  devise,  whether  specific  or  residuary,  will  take  only  a  life- 
estate.     Wright  v.  Denn,  ex  dem.  Page,  882. 

4.  The  words,  "  all  the  rest  of  my  lands  and  tenements,  in  possesion,  reversion,  and 
remainder,"  were  held  in  this  will  not  to  be  capable  of  any  definite  legal  signification 
in  reference  to  the  quantity  of  the  estate  devised*    IL 

6.  The  condition,  '*  provided  she  has  no  lawful  issue,"  annexed  to  a  devise  to  the  tes- 
tator's widow,  does  not  give  a  fee*    lb. 

6.  A  devise  of  "all  my  lands,  freely  to  be  possessed  and  enjoyed,"  do  not,  unaided, 
carry  a  fee.    lb, 

7.  Devise  of  the  testator's  estate :  ''  One  fourth  part  to  be  given  to  the  fiunilies  of  6. 
HoUoway,  W.  B.  Blackboum,  and  A.  Bartlett,  to  those  of  their  children  that  my  wift 
shall  think  proper,  but  in  a  greater  proportion  to  F.  P.  HoUoway  than  to  any  other 
of  6.  Holloway's  children ;  to  £•  P.  Bartlett  in  a  greater  proportion  than  any  of  A. 
Bartletf  s  children.  The  balance  to  be  given  to  the  fiumlies  of  C.  and  J.  T.  Griffin's 
children,  in  equal  proportion."  Held,  that  the  children  of  C.  and  J.  T.  Griffin  took 
per  stirpes,  and  not  per  capita,  and  that  the  property  devised  to  them  was  to  be  di- 
"nded  into  two  equal  parts,  one  moiety  to  be  assigned  to  each  &mily.  Wdker  ▼• 
Griffin's  Heirs,  629. 

8l  a  devise  of  an  estate  tail  upon  the  conditions  that  tilie  devisee  would  take  the  name 
of  the  devisor,  and  also  take  an  oath,  &c.,  were  held,  upon  the  particular  provisions 
of  the  will,  to  be  conditbns  subsequent*    Taykr  v.  Mason^  78. 

Lkx  Logi. 

DISCOVERT. 

A  party  cannot  protect  himself  from  producing  his  leger,  by  alleging  that  it  contains 
entries  in  the  same  account  prior  to  the  time  in  question ;  though  such  prior  entries 
are  not  to  be  inspected.    Harding  v.  Handy ^  529. 

EJECTMENT. 

1.  The  rule  that  a  plaintiff  in  ejectment  must  recover  on  the  strength  of  his  own  title, 
must  be  limited  and  explained  by  the  nature  of  each  case  as  it  arises.  Love  v. 
Simm*s  Lessee,  161. 

2.  Though  an  amendment  extending  the  term  in  an  action  of  ejectment  might  have 
been  and  ought  to  have  been  allowed  by  the  drcuit  court,  a  refusal  to  allow  it  caD> 
not  be  assigned  as  error.     Walden  v.  Craig,  192. 

Equity,  9. 10;  Limitations,  &c.  7.  8 ;  Mesne  Profits. 

EMBARGO. 

1.  Under  the  Embargo  Act  of  the  25th  of  April,  1808,  (2  Stats,  at  Large,  499,)  the 
collector  is  protected  in  the  honest  exercise  of  his  discretion  in  detaining  the  vessel 
and  securing  both  vessel  and  cargo,  until  an  actual  termination  of  the  voyage.  Otu 
V.  Walter,  557. 

9.  Whether  the  voyage  has  terminated  is  a  question  of  fact,  and  if  the  voyage  be  cOknv 

ably,  but  not  really  terminated,  the  collector  may  detain  the  vessel,  if  he  has  honest 

suspicions.    lb. 

ENTRY. 

*  COBTPAOT  BBTWBEK  STATES  ;  PUBLIC  LaKDS,  8-16. 

EQUITY. 

1.  In  all  cases  of  concurrent  jurisdiction,  the  court  which  first  has  possession  of  the 
subject,  must  detennine  it  conclusively.    Smith  v.  M*Iver,  169. 

5.  Although  courts  of  equity  have  concurrent  jurisdiction  with  courts  of  law,  in  all 
matters  of  fraud,  yet,  where  the  cause  has  already  been  tried  and  determined  by  a 
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court  of  law,  a  court  of  equity  cannot  take  cognizance  of  it,  unless  there  be  the  acU 
dition  of  some  equitable  circumstance  to  give  jurisdiction.    Smith  v.  M*Ivery  169. 

5.  In  such  a  case,  some  defect  of  testimony  or  other  disability,  which  a  court  of  law 
cannot  remove,  must  be  shown  as  a  ground  for  resorting  to  a  court  of  equi^.    Ih, 

4.  A  bill  must  lay  a  sufficient  foundation  for  a  decree  in  conformity  with  its  allegations. 
Harding  v.  Handy ^  529. 

6.  A  statement  in  a  bill  of  the  facts  which  constitute  incapacity  to  transact  buaness, 
though  not  so  satisfactory  as  a  direct  allegation  of  incapacity,  is  sufficient  when  no 
objection  was  taken  by  answer  or  demurrer.    Ih, 

6.  The  degree  of  weakness  of  mind  and  the  amount  of  consequent  imposition  which 
will  induce  a  court  of  equity  to  grant  relief,  are  proper  for  the  consideration  of  the 
court  itself,  and  it  is  not  necessary  to  send  these  inquiries  to  a  jury.    Ih. 

7.  The  &ct  relied  on  to  procure  a  rescission  of  a  contract,  not  being  arerred  in  the 
bill,  no  decree  can  be  rested  on  it     Corneal  v.  Banks;  Banks  v.  Cameal^  871. 

8.  If  a  case  in  equity  can  be  completely  decided,  as  between  the  litigant  parties,  an 
interest  in  some  other  person,  who  cannot  be  reached  by  process,  should  not  prevent 
a  decree.    Elmendorf  y,  Taylor^  ^(aO, 

9.  Courts  of  equity  follow  the  limitation  of  twenty  years  prescribed  by  the  law  as  a 
limitation  of  actions  of  ejectment,  and  ordinarily  hold  an  equitable  right  to  land  to 
be  barred  by  an  adverse  possession  for  that  length  of  time.    Ih, 

10.  One  who  is  not  actually  a  trustee,  but  upon  whom  a  court  of  equity  forces  that 
character  only  for  the  purpose  of  a  remedy,  may  avail  himself  of  this  bar.    Ih, 

Accounts,  3 ;  Attorney  at  Law,  8 ;  Bill  of  Review;  Constitutional  Law, 4 ; 

Discovery;  Mortgage,  1.  2;  Public  Lands,  1. 

EVIDENCE. 

1.  Under  the  act  of  May  26, 1790,  (1  Stats,  at  Large,  122,)  prescribing  the  manner  in 
which  the  public  acts,  records,  and  judicial  proceedings  of  the  several  States  shall  be 
authenticated,  no  other  authentication  of  an  act  of  the  legislature  is  required,  except 
the  annexation  of  the  seal  of  the  State ;  it  is  presumed  that  the  person  who  affixed 
the  seal  had  competent  authority  to  do  so.     The  Untied  IStates  v.  Amedy^  688. 

8.  Erasures  and  interlineations  found  in  the  exemplification,  must  be  presumed  to  have 
been  made  before  the  seal  was  affixed.    Ih. 

8.  In  a  suit  against  an  assignor  of  a  sealed  note,  under  the  law  of  Kentucky,  the  record 
of  the  proceedings  against  the  maker  is  duly  admissible  to  show  the  use  of  due  dil« 
igence  as  against  him.    Sehree  v.  Darfy  188. 

4.  Upon  a  question  whether  a  deed  was  fraudulent  as  against  creditors,  judgments 
recovered  against  the  grantor  are  admissible  to  show  his  indebtedness,  though  the 
grantee  was  not  a  party  to  them ;  and  if  those  records  contain  copies  of  the  accounts 
constituting  the  causes  of  action  for  which  the  judgments  were  recovered,  they  may 
be  examined  by  this  court  to  see  the  dates  when  the  debts  were  contracted,  no  spe- 
cific objection  to  them  having  been  taken  at  the  trial  HhrMs  Lessee  v.  Langtoorth^ 
561. 

5.  A  statute  or  rule  of  court  dispensing  with  proof  of  signatures,  unless  their  genuine- 
ness be  denied  under  oath,  does  not  change  the  law  which  requires  original  papers 
to  be  produced,  or  their  absence  to  be  accounted  for.     Sehree  v.  Dorr,  183. 

6.  An  affidavit,  stating  that  it  la  the  affiant's  impresuon  he  destroyed  a  written  paper, 
believing  it  would  be  of  no  further  use,  and  that,  if  he  did  not  thus  destroy  it,  it  is 
lost  or  mislaid,  is  sufficient,  in  the  absence  of  all  evidence  of  fraudulent  suppression, 
to  authorize  the  use  of  secondary  evidence  of  its  contents.    Biggs  v.  Tayloe^  144. 

7.  A  settled  account  is  on\y  primd  facie  evidence,  at  law,  of  its  correctness ;  it  con- 
cludes nothing  as  to  items  not  stated  in  it     Perkins  v.  Hart,  578. 

%.  The  answer  of  one  defendant  is  evidence  against  another,  who  cornea  into  the  poa- 
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sessioa  of  the  property  in  dispute  by  succession  from  the  former,  under  such  circum- 
stances as  to  be  affected  by  his  equitable  liabilities.     Osbom  v.  The  Bank  of  the 
United  Slates,  251. 
Accounts,  2 ;  Bills  of  Exchange,  3. 4. 9;  Corporation  ;  Deed,  2 ;  Discovert; 
Fraud,  3;  Mortgage,  3 ;  Pleading,  &c.  7-9;  Public  Lands,  15. 

EXCEPTIONS. 

1.  Though  a  bill  of  exceptions  may  be  drawn  up  and  signed  after  the  trial,  the  excep> 
tions  must  be  taken  at  the  trial,  and,  when  signed,  must  purport  on  their  face  to 
have  been  so  taken,  and  to  have  been  then  allowed  and  signed.  WaUon  v.  The 
United  States,  220. 

2.  Although  a  judge  may  refuse  to  declare  the  law  to  the  jury  on  an  hypothetical  ques- 
tion not  warranted  by  the  testimony  in  the  cause,  yet  if  he  proceeds  to  state  the 
law,  and  states  it  erroneously,  his  opinion  may  be  revised  in  the  court  above ;  and 
if  it  can  have  had  any  influence  on  the  jury,  their  verdict  will  be  set  aside.  Etting 
V.  The  Bank:  of  The  United  States,  511. 

8.  If  a  prayer  for  instructions  is  not  corract  in  the  very  terms  in  which  it  is  drawn  up, 
it  is  not  error  to  refuse  it ;  nor  is  the  court  bound  to  give  instructions  not  rendered 
necessary  by  the  evidence.    Brooks  v.  Marbury,  617. 

4.  A  party  should  be  confined,  by  a  court  of  errors,  to  the  specific  objection  to  evidence 
taken  at  the  trial     Hinde's  Lessee  ▼.  Longworth,  561. 

EXECUTION. 

1.  The  act  of  assembly  of  Kentucky,  which  prohibits  the  sale  of  property  taken  under 
executions  for  less  than  three  fourths  of  its'  appraised  value,  without  the  consent  of 
the  owner,  does  not  apply  to  a  venditioni  exponas  issued  out  of  the  circuit  court  for 
the  district  of  Kentucky.     The  Bank  of  the  United  States  v.  Halstead,  329. 

2.  The  laws  of  the  United  States  authorize  the  courts  of  the  Union  so  to  alter  the  form 
of  the  process  of  execution  used  in  the  supreme  courts  of  the  States  in  September, 
1 789,  so  as  to  subject  to  execution  lands  and  other  property,  not  thus  subject  by  the 
state  laws  in  force  at  that  time,  and  such  laws  are  constitutional,    lb. 

Admiralty,  6 ;  Courts  of  the  United  States,  5-9 ;  Forfeiture. 

EXTINGUISHMENT. 

1  A  covenant,  under  seal,  to  come  to  a  settlement  within  a  limited  time,  and  to  pay 
the  balance  which  might  be  found  due,  is  merely  collateral,  and  cannot  be  pleaded 
as  an  extinguishment  of  a  simple  contract  debt,  the  period  within  which  the  settle- 
ment was  to  be  made  haring  elapsed  before  the  commencement  of  the  suit,  and  the 
plea  not  averring  that  any  such  settlement  had  been  made.    Baiis  v.  Peters,  182. 

2.  The  official  bond  of  a  public  officer  does  not  extinguish  the  simple  contract  ariainiK 
on  his  receipt  of  money.     Walton  y.  United  States,  220. 

FELONY,  MERGER  OF  CIVIL  ACTION  IN. 

Admiralty,  2. 

FOREIGN  ATTACHMENT. 
Admiralty,  1. 

FORFEITURE. 

1.  To  an  action  on  the  case  against  a  marshal  for  not  levying  ah  execution,  a  plea 
setUng  out,  in  hcec  verba,  a  warrant  from  the  secretary  of  the  treasury,  remitting  the 
forfeiture,  and  containing  a  recital  of  every  fact  made  necessary  by  the  act  of  con- 
gress to  an  exercise  of  that  authority,  is  a  good  bar.  The  United  States  v.  Moms, 
895. 

I.  Congress  having  committed  to  that  officer  the  power  to  determine  whether  the  perwn 
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incurring  the  forfeiture  bad  been  guilt7  of  any  fraud  or  wilful  negbgence,  bis  finding 
id  conclusive.     lb, 

3.  If  an  averment  of  tbe  facts  on  wbicb  tbe  secretary  acted  were  necessary,  tbe  want 
of  it  would  be  aided  by  pleading  over  in  sucb  a  form  as  to  admit  tbe  trutb  of  tbose 
fiicts.    lb. 

4.  Tbe  rigbts  and  interests  of  officers  of  tbe  customs,  in  forfeitures,  are  subordinate  to 
tbe  authority  of  tbe  secretary  of  tbe  treasury  to  remit  tbem,  wbicb  bas  been  con- 
ferred by  congress,  and  may  be  exercised  at  any  time  before  tbe  money  levied  by 
tbe  execution  is  paid  to  tbe  collector  of  tbe  customs.    lb. 

Reyenxje  Laws,  2.  6 ;  Ships,  &c.  1-6 ;  Slates,  &&,  1-8. 

FRAUD. 
Equity,  2.  3 ;  Parties. 

FRAUDUI.ENT  CONVEYANCE. 

1.  A  deed  from  a  parent  to  a  cbild,  for  love  and  affection,  is  not  always  absolutely 
void  as  against  creditors.    Hinde's  Lessee  v.  Longworthy  561. 

2.  Tbe  mere  fact  of  indebtedness  to  a  small  amount,  tbe  grantor  being  in  prosperous 
circumstances,  and  tbe  gifl  a  reasonable  provision  for  tbe  cbild,  will  not  render  tbe 
deed  fi-audulent.    lb, 

8.  Where  a  deed,  purported  to  be  for  tbe  consideration  of  love  and  affection,  though 
it  may  not  be  competent  to  prove  that  its  consideration  was  valuable,  yet  evidence 
to  repel  the  allegation  of  fraud,  by  showing  that  the  &tber  was  in  debt  to  tbe  son,  is 
admissible,     lb, 

EVIDENGE,  4. 

FREIGHT. 
Sale,  2 ;  Slaves,  &c  8. 

GEORGIA. 
Public  Lands,  2. 

GRANT. 
Alien,  2 ;  Limitations,  &c.  8.  5 ;  Public  Lands,  1. 

HUSBAND  AND  WIFE. 

A  private  act  of  parliament,  made  in  pursuance  of  the  agreement  of  parties  within  tbe 
realm  and  British  subjects,  to  assign  choses  in  action  belonging  to  the  wife  of  one  of 
the  parties,  with  the  assent  of  the  husband,  the  wife  being  a  lunatic,  passes  tbe  right 
of  action  thereon  to  the  assignee,  so  that  an  action  at  law  cannot  be  maintained  in 
the  name  of  the  husband.     Cassell  t.  CarroUy  539. 

INDICTMENT. 
Ambassador;  Cohpobation. 

INFORMATION. 

1.  A  count  describing  an  offence  in  the  words  of  one  statute,  but  alleging  it  to  be  an 
offence  against  another  and  different  statute,  is  bad  in  substance.  The  Merino^ 
The  Constitution,  The  Louisa,  102. 

2.  According  to  tbe  course  of  decisions  in  this  court,  an  exception  contained  in  a 
proviso  is  a  matter  of  defence,  and  need  not  be  negatived  in  a  libel  of  information. 
Two  Hundred  Chests  of  Tea,  121. 

3.  A  libel  6f  information  under  tbe  67tb  section  of  the  Collection  Act  of  March  2, 1799, 

(1  Stats,  at  Large,  677,)  following  the  language  of  the  enacting  clause  of  the  act,  is 

sufficient    lb. 

Admiralty,  5 ;  Ships,  &c.  2-5 ;  Slaves,  &c.  1. 

VOL.   VL  58 
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INJUNCTION. 
ComTiTUTioNAi*  Law,  4 ;  Interest,  1. 

INSURANCE. 

1.  A  marey  by  the  master  and  wardeiui  of  the  port  of  New  Orleaixi,  the  persooB  ap- 
pointed by  the  law  of  Looiaiana  for  that  purpose,  is  *'a  regular  surrey"  within  the 
meaning  of  the  ** rotten  clause"  in  a  policy.  Janney  v.  The  Columbian  Intwanee 
Company^  458 

2.  Though  such  durvejors  have  not  power  by  law  to  condemn  a  yessel,  yet  if  the 
master,  being  a  part  owner,  acquiesces  in  the  condemnation,  and  breaks  up  the 
YOyage,  it  is  too  late  to  deny  the  vatidity  of  the  condemnation,  under  this  clause  in 
the  policy.    lb, 

8.  A  condemnation,  because  the  yessel  was  so  much  decayed  that  the  cost  of  repairs 
would  exceed  her  value  when  repaired,  brings  the  case  within  the  terms  of  the 
"  rotten  clause."    Ih. 

4.  Under  the  act  of  March  26, 1804,  (2  Stats,  at  Large,  290,)  it  is  not  necessary  that 
the  policy  should  have  been  valid  so  that  a  recovery  could  be  had  thereon.  Tbie 
crime  is  complete  if  the  vessel  was  destroyed  with  intent  to  prejudice  an  underwriter 
de  facto.     Uniled  States  v.  Amedy^  6S8. 

5.  A  corporation  is  a  person  within  the  meaning  of  this  act.    lb, 

COBPOBATION. 

INTEREST. 

1.  If  money  be  enjoined  in  the  hands  of  a  party  who  is  thereby  prevented  from  making 
any  use  of  it,  interest  is  not  allowed.     Osbom  v.  The  Bank  of  the  United  States^  251 

2.  Rests,  in  an  account  bearing  interest,  and  consisting  of  numerous  items  are  a  propei 
substitute  for  computations  of  interest  on  each  item.    Harding  v.  Handy,  529. 

Damages,  2.  8;  Judgment,  &c.  8;  Prize,  2. 

INTERNATIONAL  LAW. 

1.  The  municipal  laws  df  one  nation  do  not  extend,  in  their  operation,  beyond  its  own 
territory,  except  as  regards  its  own  citixens.     The  ApoUon,  88. 

2.  A  seizure  for  the  breach  of  the  municipal  laws  of  one  nation,  cannot  be  made  witlun 
the  territory  of  another.    lb, 

8.  The  right  of  search  is  a  belfigerent  r^;fat  only.     The  Antdope,  887. 

4.  Though  the  right  of  search  of  foreign  vessels  does  not  exist  in  time  of  peace,  yet  a 
cruiser  has  a  right  to  approach  for  purposes  of  observation.  The  Marianna  Fbn, 
497. 

5.  The  vessel  approached  is  under  no  obligation  to  lie  by,  but  neither  has  she  a  rigfai 
to  fire  at  a  cruiser  approaching,  upon  a  mere  conjuncture  that  she  is  a  pirate ;  and 
if  this  be  done,  the  cruiser  may  lawfully  repel  force  by  force,  and  capture  her.    76. 

6.  There  is  no  obligation  to  affirm  a  flag  with  a  gun  by  an  American  cruiser  in  time 
ofpeace.    lb. 

7.  The  commander  of  the  cmiser  having  fidrly  exercised  his  discretion,  in  judging 
whether  the  attack  upon  him  was  piratical,  cannot  be  held  responsible  in  danuiges 
for  not  having  come  to  the  conclusion^  which,  upon  a  subsequent  judicial  investigation, 
appears  to  be  correct    /  6. 

8.  The  African  slave-trade  is  not  oontraxy  to  the  law  of  nations.    The  Antelcpe,  887. 
8.  One  nadon  cannot  execute  the  penid  laws  of  another,  and  consequez^ly  a  foreign 

vessel,  engaged  in  the  slave-trade,  cannot  lawfully  be  captured  by  an  Ameiicaa 
cmiser.    lb, 

FtBAOT. 
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JOINT  DEFENDANTS. 

Where  there  was  a  joint  judgment  against  several  defendants,  and  one  only  sues  out 
the  writ  of  error  without  joining  the  others,  the  writ  was  dismissed ;  but  if  the  others 
refuse  to  join  in  it,  qucere,  whether  the  plaintiff  may  not  hare  summons  and 
•everance  ?     WiiUams  y.  The  Bank  of  the  United  States,  644. 

JUDGMENT  AND  DECREE. 

1 .  A  decree  of  aoqoittal,  on  a  proceeding  in  rem,  without  a  certificate  of  probable  cause 
of  seizure,  and  not  appealed  from  with  effect,  is  conclusive,  in  every  inquiry  before 
any  other  court,  that  there  was  no  justifiable  cause  of  seizure.     The  ApoUon,  88. 

2.  Neither  by  the  law  of  Mar}'land,  nor  by  that  of  Tennessee,  was  a  probate  of  a  will 
made  evidence  on  the  question  devieavil  vel  non;  and,  therefore,  a  will  having  been 
probated  in  Maryland,  and  offered  in  evidence  in  Tennessee,  the  question  concern- 
ing full  faith  being  given  to  records,  &C.,  under  the  constitution,  did  not  arise. 
Darby^e  Lessee  v.  Mayer,  480. 

8.  Though  the  plaintiff  cannot  recover,  by  way  of  principal,  a  larger  sum  than  is 

demanded  in  his  count,  yet  interest  may  be  added,  if  the  ad  damnum  be  sufficient  to 

cover  it.    MUis  v.  The  Bank  of  the  United  States,  652. 
Appbal,  4. 5 ;  Bills  of  Exghanqb,  &c.,  2 ;  Courts  of  United  States,  1.  7. 10 ; 

Equity,  4.  7.  8;  Evidekce,  8.  4;    Fobfbituee,   2;    Joint   Dbfbndantb; 

MoBTGAOB,  5 ;  Flkadxng,  7.  8. 

JUBISDICTION. 
Equity,  1-8. 

JURY, 
AuTBBFOis  AoQUiT ;  EQUITY,  6 ;  Law  and  Fact  ;  Fatent,  1 ;  Ships,  &c.  6. 

KENTUCKY. 

COHPAOT  BBTWBBN  StATBS  ;  CoURTS  OF  THE  UNITED  StATES,  9  ;   EyIDBNOB,  8  ; 

Execution;  Fublio  Lands,  10. 11. 

LAFSE  OF  TIME. 
Bill  of  Reydbw  ;  Equity,  9. 10 ;  Mobtgaob,  8. 

LAW  AND  FACT. 

Although  it  is  the  province  of  the  court  to  construe  written  instruments,  yet,  where 
the  effect  of  such  instruments  depends,  not  merely  on  the  construction  and  meaning 
of  the  instrument,  but  upon  coUateral  facts  in  pais,  and  extrinsic  circumstances,  the 
inferences  of  fitct  to  be  drawn  from  them  are  to  be  left  to  the  jury.  Euing  v.  The 
Bank  of  the  United  States,  511. 

LEX  LOCL 

1.  Title  to  lands  by  devise  can  be  acquired  only  under  a  will  duly  proved  and  re* 
corded,  according  to  the  law  of  the  State  in  which  the  lands  lie.  JkTCormick  t. 
SuUufant,  877. 

2.  An  inchoate  title  to  lands  in  Ohio,  under  Yiiginia  militaiy  reservations,  is,  in  its 
nature,  real  property,  and  cannot  be  devised  by  a  will,  except  under  and  in  ao- 
oordance  with  the  laws  of  Ohio.  Even  if  considered  to  be  personalty,  being  in  Ohio, 
the  same  law  would  be  applicable.    Kerr  v.  The  Devisees  of  Moon,  187. 

Usuby,  1-8. 

LIBEL. 
Admibalty,  5;  Infobmation;  Ships,  &c.  S-6 
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UEN. 
Ships,  &c.  7 ;  Sulveb,  &c  7. 8. 

LIMITATIONS  OF  SUlTa 

1.  To  take  a  promise  out  of  the  statute  of  limitations,  the  acknowledgment  must  be 
nnqaalified  and  unconditional,  and  show  positively  that  the  debt  is  due,  in  part  or  in 
whole.     Wetzell  v.  Bussard^  604. 

2.  But  if  it  be  conditional,  it  may  create  a  new  cause  of  action,  for  which  the  original 
debt  forms  the  consideration ;  and,  in  such  case,  the  plaintiff  must  prove  perform- 
ance of  the  condition,     lb. 

8.  By  the  statute  of  limitations  of  Tennessee,  of  1797,  a  possession  of  seven  years  is  a 
protection  only  when  held  under  a  grant,  or  under  mesne  conveyances  which  con- 
nect it  with  «  grant     Walker  v.  Turner,  1 74. 

4.  A  sheriff's  deed,  which  is  void  for  want  of  jurisdiction  in  the  court  under  whose 
judgment  the  sale  took  place,  is  not  such  a  conveyance  that  a  possession  under  it 
will  be  protected  by  the  statute  of  limitations.    lb. 

6.  Under  the  statute  of  limitations  of  Tennessee,  of  1797,  c.  43,  s.  4,  peacable  and  un- 
interrupted possession,  claiming  to  hold  the  land  adverse  to  the  claims  of  all  other 
persons,  for  seven  years,  under  a  grant  or  deed  of  conveyance  founded  upon  a  grant) 
gives  a  complete  title  to  the  person  who  has  the  possession.    Piles  v.  Bouldin,  610. 

6.  Five  years'  bond  fide  possession  of  a  slave  constitutes  a  title,  by  the  laws  of  Virginia, 
upon  which  the  possessor  may  recover  in  detinue ;  and  this  title  may  be  set  up  by 
the  vendee  of  such  possessor  in  the  courts  of  Tennessee,  as  a  defence  to  a  suit 
brought  by  a  third  party  in  those  courts.    SheUiy  v.  Guy,  621. 

7.  The  statute  of  limitations  of  Pennsylvania,  of  1 705,  is  inapplicable  to  an  action  of 
ejectment  brought  to  enforce  the  unpaid  purchase-money,  for  lands  of  the  proprie- 
taries within  the  manors  for  which  warrants  had  issued.    Kirk  v.  Smith,  84. 

8.  Nor  is  the  statute  of  limitations  of  1785  a  bar  to  such  an  i^ption.    lb. 

Bill  of  Review  ;  Equity,  9. 10. 

LOST  INSTRUMENTa 
Bills  of  Exohanob,  &c.  8. 4 ;  Evidence,  6. 

LOTTERY. 

The  legality  of  the  drawing  of  a  lottery  is  not  affected  by  irregularities  which  did  not 
vary  the  chances  q£  the  party  complaining*    Brent  v.  Davis,  449. 

LOUISIANA. 
Seizure,  5. 

MANDAMUS. 
Attorney  at  Law,  1. 

MARSHAL. 
Forfeiture,  1-3 ;  Salk,  3.  4. 

MARYLAND. 
Alien,  5 ;    Judgmunt,  &c.  2. 

MESNE  PROFITS. 
Trespass  for  mesne  profits  will  lie  against  one  who  was  in  &ct  the  landlord,  in  posses- 
sion by  his  tenants,  and  who  actually  defended  the  ejectment,  though  he  did  not  ap- 
pear on  the  record  as  defendant,  and  another  person  was  admitted  to  defend  as  land- 
lord with  the  consent  of  the  plaintiff.    Chirac  v.  Reinicker,  595. 
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MORTGAGE. 

1.  The  real  object  of  a  deed  of  lands  being  to  give  security  for  a  debt,  a  court  of  equity 
will  decree  a  foreclosure,  though  the  deed  be  so  drawn  as  to  be  absolute  at  law. 
Hughes  v.  Edwards,  146. 

2.  An  alien  mortgagee  may  maintain  a  bill  to  have  the  debt  paid  by  a  sale  of  the  land 
which  had  been  conveyed  to  him  as  security  therefor.    lb. 

8.  Lapse  of  time  will  give  rise  to  a  presumption  that  a  mortgagor  in  possession  has 
paid  the  mortgage  debt ;  but  such  presumption  is  repelled  by  payments  on  account 
of  the  debt  within  eight  and  thirteen  years,  by  the  mortgagor ;  and  purchasers  under 
him,  with  constructive  notice  of  the  mortgage,  are  affected  by  his  act  of  payment. 
lb. 

4.  Purchasers  with  notice,  who  have  made  improvements  on  land  mortgaged,  are  not 
entitled  to  haHe  their  value  deducted  from  the  proceeds  of  the  sale ;  nor  can  they 
insist  that  the  debt  should  be  apportioned  upon  all  the  purchased  lands,  the  right  of 
the  mortgagee  being  to  have  the  whole  sold  for  the  payment  of  the  entire  debt.    lb. 

6.  To  a  suit  to  foreclose  a  mortgage  by  a  sale,  a  prior  incumbrancer  should  be  made  a 
party ;  but  if  not  joined,  and  the  decree  for  a  sale  has  been  executed  before  the 
existence  of  the  prior  incumbrance  became  known  to  the  court,  it  is  not  erroneous 
to  refuse  to  vacate  the  decree.  The  prior  incumbrance  is  not  affected  by  such  a 
sale.    Pinky  v.  The  Bank  of  the  United  States,  602. 

Usury,  4. 

NEW  TBIAL. 
Verdict. 

NORTH   CAROLINA. 

Public  Lands,  8.  9. 

NOTICE. 
Bills  of  Exchange,  &c.  1.  2.  5-7;  Deed,  5. 

orao. 

Will. 

PARTIES. 
Where  a  bill  was  filed  by  some  of  the  heirs  of  a  deceased  person,  to  set  aside  a  deed 
procured  from  the  ancestor  by  fraud,  and  the  court  ordered  a  sale  of  the  estate  to 
pay  the  charges  equitably  due  to  the  grantee,  for  advances,  &c.,  it  was  held  to  be 
necessary  that  all  the  heirs  should  be  made  parties  before  such  a  sale  can  be  oidercd. 
Harding  v.  Handy,  529. 

Courts  of  the  United  States,  10;  Equity,  8;  Mortgage,  5. 

PATENT, 
f.  The  10th  section  of  the  Patent  Act  of  February  21, 1798,  (1  Stats,  at  Large,  828,) 
requires  a  record  to  be  made  of  the  preliminary  proceedings,  and  a  scire  facias  to 
issue,  and  questions  of  fact  to  be  tried  by  a  jury,  before  letters-patent  can  be  re- 
pealed. A  repeal  cannot  be  ordered  under  a  rule  to  show  cause.  Ex  parte  Wood, 
207. 

Z.  A  contract  to  buy  all  the  product  of  a  patented  machine  during  a  certain  period, 
does  not  render  the  purchaser  liable  to  an  action  for  using  the*  machine.    Keplinger 
V.  De  Young,  433. 
I.  Aliter,  if  the  contract  is  only  a  colorable  purchase  of  the  product,  but  really  amounts 
to  a  hiring  of  the  machine.    lb. 

Public  Lands,  1.  9 
68* 
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PAYMENT. 
The  privilege  of  a  creditor  to  make  an  appropriation  of  payments,  cannot  be  exercised 
after  a  controversy  has  arisen.  The  law,  then,  makes  the  appropriation,  and  in  case 
of  a  collector's  accounts,  in  which  balances  had  been  struck  only  to  make  rests,  pay- 
ments were  applied  according  to  the  priority  of  time.  The  United  States  v.  jStrib- 
pcUrick,  244. 

Bank  ;  Extinguishment  ;  Mortgage,  8. 

PENNSYLVANIA. 
Limitations,  &c.  7.  8. 

PIRACY. 

1.  The  Act  of  March  8,  1819,  (8  Stats,  at  Large,  510,)  authorizes  a  seizure  and  con- 
demnation of  a  foreign  vessel  for  an  act  of  piratical  aggression  on  the  high  seas.  The 
Marianna  Floray  497. 

2.  But  an  act  of  aggression  must  be  with  intent  to  rob,  to  come  irithin  the  law.    lb. 

Admiralty,  2. 

PLEADING. 

1.  Grenerally,  the  declaration  must  aver  every  substantive  &ct  necessary  to  constitute 
the  right  of  action.     The  Bank  of  the  United  States  v.  Smith,  547. 

2.  In  an  action  on  a  covenant  of  warranty  of  title,  it  is  necessary  to  aver  an  eviction  by 
title  paramount ;  and  an  averment  of  **  ouster  by  due  course  of  law,"  amounts  to 
such  an  averment     Day  v.  Chism,  472. 

8.  An  omission  to  show  in  a  declaration  how  the  plaintiff  is  heir,  is  not  bad  on  general 
demurrer.    Ih, 

4.  So,  if  plaintiff  declares  as  devisee,  and  omits  to  set  out  the  will.    Ih, 

5.  If  a  promissory  note  be  made  payable  at  a  particular  place,  it  must  be  so  averred  in 
the  declaration;  if  not,  the  variance  is  fatal.     Sebree  v.  Dorr,  188. 

6.  A  variance  between  the  writ  and  the  declaration  cannot  be  taken  advantage  of 
under  the  general  issue.    Chirac  v.  Reinecker,  595. 

7.  A  demurrer  to  evidence  must  be  joined,  otherwise  no  judgment  can  be  rendered  on 
it    Fowle  v.  The  Common  Council  of  Alexandria^  608. 

8.  Such  a  demurrer  is  not  proper  to  bring  before  the  court  evidence  on  both  sides, 
tending  to  prove  and  disprove  certain  facts ;  and  a  judgment  thereon  is  erroneous. 
lb, 

9.  On  a  demurrer  to  evidence  every  thing  which  the  jury  could  reasonably  infer  from 
the  evidence,  is  to  be  considered  as  admitted.  Bank  of  the  United  States  v.  Smithy 
547. 

Bills  of  Exchange,  &c.  2.  3.  11.  12;  Courts  of  the  United  States,  18; 
Equity,  4.  5.  7 ;  Forfeiture,  1-8 ;  Information  ;  Ships,  8cc.  2.  8. 

PRACTICE. 
AocouNTS,  8;  Admiralty,  6;  Bills  of  Exchange,  &c.  9;  Certiorari;  Courts 
OF  THE  United  States,  4-10 ;  Equity,  8;  Writ  of  Error. 

PRIVATE  ACT. 
Husband  and  Wife. 

PRIZE. 

1.  All  captures /fire  beUi  are  made  for  the  government,  and  a  non-commissioned  captor, 
can  only  receive  a  compensation  in  the  nature  of  salvage.     The  Dos  Hermanos,  412. 

2.  If  property  has  been  wrongfully  brought  into  the  United  States,  and  the  duty  paid 
by  a  wrongful  captor,  and  a  decree  of  restitution  is  made  after  a  sale,  the  captor  is 
tiable  on  such  a  decree,  only  for  the  balance,  without  interest,  afler  deducting  the 
amount  paid  as  duties.     The  Santa  Maria,  467. 
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PROCESS. 
Courts  of  the  United  States,  5-9 ;  Execution. 

PUBLIC  LANDS. 

1.  In  general,  the  validity  of  a  patent  for  lands  can  only  be  impeached  for  causes 
anterior  to  its  being  issued,  in  a  court  of  equity.  But  where  the  grant  is  absolutely 
void  upon  its  face,  or  where  the  Stale  has  no  title,  or  the  -officer  has  no  authority  to 
issue  the  grant,  the  validity  of  the  grant  may  be  contested  at  law.  Doe,  ex  dem. 
SaUerson  v    Winn,  632. 

8.  The  laws  of  Georgia,  in  the  year  1787,  did  not  prohibit  the  issuing  of  a  patent  to 
any  one  person  for  more  than  1,000  acres  of  land.  The  proviso  in  the  act  of  as- 
sembly of  the  17th  of  February,  1783,  limiting  the  quantity  to  that  number,  is  ex- 
clusively confined  to  head-rights.    Ih, 

8.  Under  the  reserve  contained  in  the  cession  act  of  Virginia,  and  under  the  acts  of 
congress,  of  August  10, 1790,  (1  Stats,  at  Large,  182,)  and  of  June  9, 1794,  (1  Stats, 
at  Large,  394,)  the  whole  country  lying  between  the  Scioto  and  Little  Miami  rivers, 
was  subjected  to  the  military  warrants,  to  satisfy  which  the  reserve  was  made. 
Doddriflge  v.  Thompson,  136. 

4.  The  territory  lying  between  two  rivers,  is  the  whole  country  from  their  sources  to 
their  mouths;  and  if  no  branch  of  either  of  them  has  acquired  the  name,  exclusive 
of  another,  the  main  branch,  to  its  source,  must  be  considered  as  the  true  river,   /ft. 

6.  The  act  of  June  26,  1812,  (2  Stats,  at  Large,  764,)  to  ascertain  the  western  boundary 
of  the  tract  reserved  for  the  military  warrants,  and  which  provisionally  designates 
Ludlow's  line  as  the  western  boundary,  did  not  invalidate  the  title  to  land  between 
that  line  and  Roberts's  line,  acquired  under  a  Virginia  military  warrant,  previous 
to  the  passage  of  that  act    lb. 

6.  The  land  between  Ludlow's  and  Roberts's  line  was  not  withdrawn  from  the  territory 
liable  to  be  surveyed  for  military  warrants,  by  any  act  of  congress  passed  before  the 
act  of  June  26,  1812.    Ih. 

7.  The  land  law  of  Virginia,  of  1 779,  makes  a  preemption  warrant  superior  to  a  treasury 
warrant,  whenever  they  interfere  with  each  other,  unless  the  holder  of  the  preemp- 
tion warrant  has  forfeited  that  superiority,  by  failing  to  comply  with  some  of  the 
requisites  of  the  law ;  one  of  which  is,  that  he  shall  enter  his  warrant  with  the 
surveyor  of  the  county  within  twelve  months  after  close  of  the  session  at  which  the 
law  was  enacted ;  and  on  that  period  having  expired,  and  being  prolonged  by  suc- 
cessive acts,  during  which  time  there  was  one  interval  between  the  expiration  of  the 
law  and  the  act  of  revival,  the  original  right  of  the  holder  of  the  preemption  war- 
rant was  preserved,  notwithstanding  thalt  interval,  the  entry  of  the  holder  of  the 
treasury  warrant  not  having  been  made  during  the  same  interval.  Stephens  v. 
M' Cargo,  153.  . 

8.  The  acts  of  assembly  of  North  Carolina,  passed  between  the  years  1783  and  1789, 
invalidate  all  entries,  surveys,  and  grants  of  land  within  the  Indian  territory,  which 
now  forms  a  part  of  the  territory  of  the  State  of  Tennessee.  But  they  do  not  avoid 
entries  commencing  without  the  Indian  boundary  and  running  into  it,  so  far  as 
respects  that  portion  of  the  land  situate  without  their  territory.  Danfortk  v.  Wear^ 
229. 

9.  The  act  of  North  Carolina  of  1 784,  authorizing  the  removing  of  warrants  which  had 
been  located  upon  lands  previously  taken  up,  so  as  to  place  them  upon  vacant 
lands,  did  not  repeal  by  implication  the  previously  existing  laws,  which  prohibited 
surveys  of  land  within  the  Indian  boundary.  The  lands  to  which  such  removals  are 
made,  must  be  lands  previously  subjected  to  entry  and  survey.    Ih, 

10.  In  Kentucky,  it  is  settled  that  a  survey  must  be  presumed  to  be  recorded  at  the 
expiration  of  three  months  from  its  date ;  and  that  an  entry  dependent  on  it  is  en* 
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titled  to  all  the  notoriety  which  is  possessed  by  the  survey.    EJmendorf'v,  Taylor^ 
860. 
LI.  Under  the  land  law  of  Kentucky,  it  is  necessary  that  the  descriptive  calls  should 
designate  the  place  so  as  to  enable  a  subsequent  locator  of  ordinary  intelligence  to 
find  the  land  by  reasonable  search.    McDowell  v.  Peyton j  474. 

12.  The  locative  calls  in  an  entry  must  be  so  specific  and  so  notorious  in  themselves, 
or  by  reference  to  those  which  are  notorious,  as  to  enable  a  subsequent  locator  to 
discover  and  identify  them  by  using  ordinary  diligence.    LiUlepage  v.  Fwoler^  567 

13.  An  entry  must  describe  the  place  with  sufficient  accuracy  to  be  found  and  kn«wn 
by  others,  and  in  terms  which  will  not  fit  other  places  equally  well  with  that  in- 
tended to  be  appropriated.     Taylor* s  Devisee  v.  Owingy  572. 

14.  A  call  for  a  location  "  in  the  fork  of  the  first  fork  of  Licking,"  is  not  satisfied  by  a 
location  in  the  first  fork  of  Licking.    Meredith  v.  Picket^  191. 

15.  Extraneous  evidence  is  competent  to  show  the  existence  and  locality  of  objects 
called  for,  not  to  explain  or  construe  the  words  of  an  entry.    Ih. 

Alien,  2-4;  Compact  between  States;  Confiscation;  Limitations,  &c.  3.  6. 

7.  8 ;  Statutes,  2. 

RECEIVERS  OF  PUBLIC  MONEYS. 
Accounts,  1. 2. 

REGISTRATION. 
Deed,  1-8 ;  Public  Lands,  10. 

REPLEVIN. 

In  replevin,  if  it  be  of  goods  distrained  for  rent,  the  amount  for  which  avowry  is  made, 
is  the  value  of  the  matter  in  controversy ;  and  if  the  writ  be  issued  to  try  the  title 
to  property,  it  is  in  the  nature  of  detinue,  and  the  value  of  the  article  replevied  is 
the  value  of  the  matter  in  dispute,  under  the  acts  concerning  jurisdiction.  Peyton 
T.  Robertson f  167. 

RETURN. 
Certiorari* 

REVENUE  LAWS. 

1.  Revenue  laws  class  substances  according  to  their  denominations  acquired  by  general 
use  in  our  own  trade.     Two  Hundred  CAests  of  Tea,  121. 

2.  Under  the  43d  section  of  the  Collection  Act,  of  March  2,  1799,  (1  Stats,  at  Large, 
660,)  liquors  are  not  forfeited  because  contained  in  casks  in  which  other  liquora 
were  imported,  if  they  are  of  American  manufacture,  or  the  duties  had  been  paid  on 
their  importation.    Sixty  Pipes  of  Brandy ,  461. 

t.  The  words  "  true  value,"  in  the  act  of  April  20,  1818,  (8  Stats,  at  Large,  486,  s.  11,) 
mean  the  actual  cost  thereof  to  the  importer,  at  the  place  whence  the  goods  were 
imported.     The  United  States  v.  Tappan^  646. 

4.  And  the  collector  had  not  the  right  to  direct  an  appraisement,  because  he  suspected, 
or  because,  in  fact,  the  goods  were  invoiced  below  their  current  market  value,  at  the 
place  from  whence  they  were  exported,     lb, 

6.  But  if  the  collector  forms  an  opinion  that  there  are  just  grounds  to  suspect  the  in- 
voice does  not  truly  state  the  actual  cost  of  the  goods,  and  directs  an  appraisement, 
no  inquiry  can  be  made  as  to  the  grounds  of  that  opinion.    lb, 

6.  The  French  Tonnage  Duty  Act  of  the  15th  of  May,  1820,  (8  Stats,  at  Large,  605,) 
inflicts  no  forfeiture  of  the  vessel  for  the  non-payment  of  the  tonnage  duty.    Tbp 
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Jnty  is  collectable  in  the  same  manner  as  bv  the  Collection  Act  of  1799.  Tht 
Apollon^  88. 
7  The  29th  section  of  the  Collection  Act  of  1799,  (1  Stats,  at  Large,  648,)  does  not 
extend  to  the  case  of  a  vessel  arriving  from  a  foreign  port,  and  passing  through  the 
conterminous  waters  of  a  river,  which  forms  the  boundary  between  the  United  States 
and  the  territory  of  a  foreign  state,  for  the  purpose  of  proceeding  to  such  territory. 
Ih. 

FORFBITUBE,  4  ;    INFORMATION,  S. 

REVOLT.  . 

1.  Though  the  Crimes  Act  of  April  80, 1790,  (1  Stats,  at  Large,  112,)  does  not  define 
the  offence  of  endeavoring  to  make  a  revolt,  it  is  competent  for  the  court  to  give  a 
definition  of  it     The  United  States  v.  Kelly,  645. 

2.  In  what  it  consists.    lb. 

RIGHT  OF  SEARCH. 
International  Law,  S-7. 

SALE. 

1.  A  tortious  possessor  under  an  illegal  capture  cannot  make  a  valid  title  by  a  sale. 
The  Fanny,  224. 

2.  But  a  purchaser  in  good  faith,  under  such  a  sale,  is  entitled  to  be  reimbursed  for 
freight  paid  on  the  goods,  and  an  innocent  carrier  of  them  also  has  a  right  to  freight 
lb, 

8.  Upon  a  sale  by  the  marshal,  under  an  order  of  court,  no  warranty  is  implied.  The 
Monte  AUegre,  218. 

4.  Neither  the  marshal,  nor  his  agent,  the  auctioneer,  has,  as  such,  any  authority  to 
warrant  the  article  sold.    lb, 

5.  Upon  an  admiralty  proceeding,  in  rem,  where  the  proceeds  of  the  sale  are  brought 
into  court,  they  are  not  liable  to  make  good  a  loss  sustained  by  the  purchaser,  merely 
in  consequence  of  a  defect  in  the  article  sold,    lb. 

Church  ;  Mortgage,  2.  4. 5 ;  Parties. 

SALVAGE. 
Prize,  l. 

SEAMEN. 

Slaves,  &c.  7.  8. 

SEIZURE. 

1.  A  municipal  seizure  cannot  be  justified  or  excused  upon  the  ground  of  probabl% 
cause,  unless  under  the  special  provisions  of  some  statute.     The  ApoUon,  88. 

2.  Though  a  superior  physical  force  is  not  necessary  to  make  a  seizure,  the  party  in 
possession  must  have  submitted  to  the  control  of  the  seizing  officer,  otherwise  the 
seizure  is  not  made.     The  Josef  a  Secunda,  414. 

8.  If  a  seizure  be  voluntarily  abandoned,  it  becomes  a  nullity ;  it  must  be  followed  up 

by  appropriate  proceedings  to  be  eflectual  to  confer  rights  to  the  property.    lb, 
i.  The  act  of  March  2,  1807,  s.  7,  (2  Stats,  at  Large,  428,)  does  not  confer  upon  the 

seizing  officer  a  right  to  participate  in  the  proceeds  of  vessels  or  ca];goe8  seized  for 

being  engaged  in  the  slave-trade.    lb. 
5.  Under  the  act  of  Louisiana,  of  March  18, 1818,  only  the  commanding  officer  of  a 

naval  or  revenue  force  is  thus  entitled.    lb. 
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Courts  of  tub  United  States,  14;  Damages,  2;  Interna  tional  Law,  S; 

Judgment,  &c.  1 ;  Piraot. 

SHERIFFS  DEED. 
Limitations,  &c.  4. 

SHIPS  AND  SHIPPING. 

1.  A  transfer  of  a  registered  vessel  of  the  United  States  to  a  foreign  subject,  in  a  for- 
eign port,  for  the  purpose  of  evading  the  revenue  laws  of  the  foreign  country,  vnth 
an  understanding  that  it  is  to  be  afterwards  reconvened  to  the  former  owner,  works 
«  forfeiture  of  the  vessel,  under  the  16th  section  of  the  Ship  Registry  Act,  o£  the 
8 1st  of  December,  1792,  (1  Stats,  at  Large,  295,)  unless  the  transfer  is  made  known 
in  the  manner  prescribed  by  the  7th  section  of  the  act.     The  Afargaret^  116. 

2.  The  proviso  in  the  16th  section  of  the  Ship  Registry  Act,  being  by  way  of  excep- 
tion from  the  enacting  clause,  need  not  be  taken  notice  of  in  a  libel  brought  to  en- 
force the  forfeiture.     lb. 

8.  It  is  matter  of  defence  to  be  set  up  by  the  party  in  his  claim.    lb, 

4.  The  proviso  applies  only  to  the  case  of  a  part-owner,  and  not  to  a  sole  owner  of  the 
ship.    lb. 

5.  The  trial,  in  such  a  case,  is  to  be  by  the  court,  and  not  by  a  jury,  in  seizures  on 
waters  navigable  fVom  the  sea  by  vessels  often  tons  burden  and  upwards.    lb. 

6.  A  registered  vessel  which  continues  to  use  its  register,  after  a  transfer  under  the 
above  circumstances,  is  liable  to  forfeiture  under  the  27th  section  of  the  act,  as  using 
a  register  without  being  actually  entitled  to  the  benefit  thereof.    lb. 

7.  Material-men  have  a  lien,  which  may  be  enforced  by  a  proceeding  in  the  admiralty, 
in  rem,  for  necessaries  or  supplies,  furnished  in  a  port  to  which  the  vessel  is  foreign ; 
and  so,  if  she  be  held  out  as  foreign,  and  supplies  are  furnished  on  the  faith  that  she 
is  so.     The  St.  Jago  de  Cuba^  110. 

SLAVES  AND  SLAVE-TRADE. 

1.  An  information  under  the  Slave-Trade  Acts  of  March  22,  1794,  (1  Stats,  at  Large, 
847,)  and  of  March  2,  1807,  (2  Stats,  at  Large,  426,)  is  sufficient  if  it  pursues  the 
words  of  the  law,  and  the  charge  may  be  stated  in  the  alternative,  if  each  alternative 
constitutes  an  offence  which  is  a  cause  of  forfeiture.  The  Emily  and  The  Caroline^ 
98. 

2.  It  is  not  necessary  that  the  vessel  should  be  completely  fitted  for  sea,  but  only  so 
far  as  to  show  the  purpose  for  which  she  was  intended  to  be  sent  to  sea.     76. 

8.  The  slave-trade  acts  of  May  10,  1800,  (2  Stats,  at  Large,  71,)  and  April  20.  1818, 
(3  Stats,  at  Large,  450,)  extend  to  the  carrying  of  slaves  as  freight  from  one  port 
to  another  in  the  same  foreign  kingdom.  The  Merino,  The  Constitution,  The 
Louisa,  102. 

4.  Under  the  4th  section  of  the  act  of  May  10,  1800,  the  owner  of  the  slaves,  trans- 
ported contrary  to  the  provisions  of  that  act,  cannot  claim  the  same  in  a  court  of  the. 
United  States,  although  they  may  be  held  in  servitude  according  to  the  laws  of  his 
own  country.  But  if,  at  the  time  of  the  capture  by  a  commissioned  vessel,  the  offend- 
ing ship  was  in  possession  of  a  non-commissioned  captor,  who  had  made  a  seizure 
for  the  same  offence,  the  owner  of  the  slaves  may  claim ;  the  section  only  applying 
to  persons  interested  in  the  enterprise  or  voyage  in  which  the  ship  was  employed  at 
the  time  of  6uch  capture.     lb. 

%.  Under  the  Slave-Trade  Act  of  1794,  (I  Stats,  at  Large,  847,)  the  forfeiture  attaches 
where  the  original  voyage  is  commenced  in  the  United  States,  and  there  was  only  a 
pretended  transfer  to  a  Spanish  subject ;   and  the  commencement  of  a  new  voyage 
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in  a  Spanish  port,  was  held  not  to  be  sufficient  to  break  the  continuity  of  the  original 
'^  adventure,  and  to  avoid  the  forfeiture.     The  Plattsburgh,  850. 

6.  It  is  not  necessary,  to  incur  the  forfeiture  under  the  slave-trade  acts,  that  the  equip- 
ments  for  the  voyage  should  be  completed.  It  is  sufficient  if  any  preparations  are 
made  for  the  unlawful  purpose.    lb, 

7.  The  claim  of  seamen  for  wages,  on  a  voyage  undertaken  in  violation  of  the  slave- 
trade  acts,  out  of  the  proceeds  of  the  forfeited  vessel  in  the  registry  rejected.  The 
St,  Jago  de  Cuba,  110. 

8.  The  claim  of  seamen  for  wages,  and  of  material-men  for  supplies,  where  the  parties 
were  innocent  of  all  knowledge  of,  or  participation  in  the  illegal  voyage,  preferred 
to  the  claim  of  forfeiture  on  the  part  of  the  government    lb, 

9.  Slaves,  illegally  captured,  were  restored  to  a  foreigner  who  showed  himself  to  have 
been  in  possession  at  the  time  of  the  capture ;  the  court  being  equally  divided  in 
opinion,  and,  consequently,  the  decree  of  the  court  below  to  that  effect  affirmed ; 
but  if  no  such  proof  of  possession  is  made  by  any  individual,  the  slaves  mu&i  be  de- 
livered to  the  United  States.     The  Antelope^  337. 

10.  Explanation  of  the  former  decree  of  the  court  in  the  same  cause,  10  W.  66.     The 
.    Antelope,  644. 

International  Law,  8.  9 ;  Limitations,  &c.  6 ;  Seizure,  4.  5. 

STATE. 
Constitutional  Law,  4-7 ;  Courts  of  the  United  States,  2. 

STATUTES. 

1.  If  the  construction  of  a  state  statute  is  settled  by  the  highest  court  of  the  State,  fbis 
court  adopts  that  construction.     Elmendorfr,  Taylor j  860. 

2.  The  construction  of  a  statute  of  a  State  affecting  titles  to  land,  by  the  highest  court 
of  a  State,  is  entitled  to  peculiar  respect.    M'DoweU  v.  Peyton^  474. 

STATUTES  OF  THE  U.  S.  REFERRED  TO  IN  THIS  VOLUME. 

1 789,  July  4,  Duties.     1  Stats,  at  Large,  24.      , 

The  Josefa  Segunda, 414 

200  Chests  of  Tea,.'. 121 

8. 17.  p.  41 United  States  v,  Tappan, 646 

1789,  July  81,  Duties.    1  Stats,  at  Large,  29. 

United  States  v,  Tappan, 646 

1789,  August  7,  Lighthouses,  &c.    1  Stats,  at  Large,  58. 
S.  4.  p.  54 Gibbons  r.  Ogden, 1 

1789,  September  28,  Use  of  State  Jails,  (Resolution.)     1  Stats,  at  Large,  96. 

Wayman  v.  Southard, 811 

1789,  September  24,  Judiciary.    1  Stats,  at  Large,  78. 

8.  9.  p.  78 The  Merino,  Constitution,  and  Louisa, 102 

B.  11.  p.  78 United  States  Bank  v.  Planters'  Bank  of  Georgia,-  •  • . 804 

The  Margaret, 116 

The  Thomas  Jefferson, ^ . .  .465 

KS.  IS.  14.  18.  24.  25.  34.) 
)  pp.  8L  88.  85.  92. |  Wayman  i^.  Sduthard, 311 
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B.  22.  p.  84. Catlett  v.  Brodie, 180 

Thomas  v.  Harvie's  Heirs, 357 

8.  26 Walden  v.  Craig, 192 

8S.  25.  82.  pp.  85.  91 Osbora  v.  United  States  Bank, 251 

8.  32.  p.  91 Day  v.  Chism, 472 

1789,  September  29,  Process  in  the  Courts  of  the  United  States.    1  Stats,  at  Large,  93« 

Wajman  v.  Southard, 311 

United  States  Bank  v.  Halstead, 829 

Manro  v.  Ahneida, 485 

1790,  April  10,  Useful  Arts.     1  Stats  at  Laige,  109. 
i^  5.  p.  111. ExpartCf  Wood, 207 

1790,  April  80,  Crimes  against  the  United  States.    1  Stats,  at  Large,  112. 

United  States  v.  Kelly, 645 

United  States  v,  Ortega, 671 

1790,  May  28,  Atithenlacalion  of  Records.    1  Stats,  at  Large,  122. 

United  States  v,  Amedy, 688 

1790,  May  26,  Mitigating  Forfeitures.    1  Stats,  at  Large,  122. 

United  States  v.  Morris, 895 

1790,  July  20,  Seamen  in  Merchant  Service.    1  Stats,  at  Large,  181. 

Hie  Thomas  Jefferson, —  •  •  •465 

1790,  August  4,  Duties.    1  Stats,  at  Large,  145. 
•.67.  p.  176 The  Margaret, 116 

1790,  August  10,  Debts  of  the  United  States.    1  Stats,  at  Large,  180. 

200  Chests  of  Tea, 1 21 

1790,  August  10,  Land  Hdes  for  Officers,  &c.,  Virginia  Line.    1  Stats,  at  Large,  182. 

Doddridge  v.  Thompson, 186 

1791,  February  25,  United  States  Bank.    1  Stats,  at  Large,  191. 
».  8.  7.  pp.  192.  198 Osbom  v.  United  States  Bank, 251 

1792,  May  5,  Imprisonment  for  debt    1  Stats,  at  Large,  265. 

Wayman  v.  Southard, 811 

1792,  May  8,  Process  in  the  Courts  of  the  United  States.    1  Stats,  at  Large,  275. 

United  States  Bank  v.  Halstead, 829 

Manro  v.  Almeida, 486 

1.  2.  p.  276 Wayman  v.  Southard, 811 

1792,  May  8,  Registry  of  Vessels.    1  Stats,  at  Large,  287. 

0.  7.  16.  27.  29.  pp.  290.  ) 

M6.298 I  The  Margaret, 116 

1798,  February  18,  Enrolling  Vessels,  &c    1  Stats,  at  Lai^  805. 
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H.  1.4.  12.16.  17.  24.  pp.  ^ 

805.  306.  809.  810.  311.  V  Gibbons  v.  Ogden, 1 

814 ) 

1798,  Febroaiy  21,  Uflefbl  Arts.    1  Stats,  at  Large,  818. 

Keplinger  v.  De  Yoang, 438 

s.  5.  p.  822 Osborn  v.  United  States  Bank, 251 

».  6.  10.  pp.  822.  828 Ex  parte,  Wood, 207 

1793,  March  2,  Judiciary.    1  Stats,  at  Large,  SS3^ 

0.  7.  p.  835 United  States  Bank  v.  Halstead, 829 

Mills  V.  United  States  Bank, 652 

fi.  7.  8.  p.  885 Wajman  v.  Southard, 811 

1794,  Maich  22,  Slave-Trade.    1  Stats,  at  Large,  847. 

The  Emily  and  Caroline, 98 

Hie  Merino,  Constitution,  and  Louisa, 102 

The  St.  Jago  de  Cuba, 110 

Hie  Plattsburgh, • 850 

1794,  June  9,  Land  Htles  for  Officers,  &c.,  Virginia  Line.    1  Stats,  at  Large,  894. 

Doddridge  ».  Thompson, 186 

1794,  December  12,  Judiciary.    1  Stats,  at  Large,  404. 

Catlett  V.  Brodie, 180 

1795,  January  29,  Duties.    1  Stats,  at  Large,  411. 

1.  9.  p.  41 1 200  Chests  of  Tea, 121 

1795,  March  3,  Debts  due  United  States.    1  Stats,  at  Large,  441. 

Walton  V.  United  States, 220 

1796,  May  18,  Sale  of  Lands  Northwest  of  the  Ohio.    1  Stats,  at  Large,  464. 
fi.  1 .  2.  pp.  464.  465 Doddridge  v.  Thompson, 186 

1796,  May  27,  Quarantine.    1  Stats,  at  Large,  474. 

Gibbons  v.  Ogden, 1 


1797,  March  3,  Duties.    1  Stats,  at  Large,  508. 

200  Chests  of  Tea, 121 

1797,  March  3,  Mitigating  Forfeitures.    1  Stats,  at  Large,  506. 

i^  3.  p.  506 United  States  v.  Morris, 895 

1797,  March  8,  Accounts  with  United  States.     1  Stats,  at  Large,  512. 

ti.  2.  4.  pp.  512.  518. Walton  v.  United  States, 220 

0.  6.  p.  515 United  States  v,  Morris, 895 

1799,  February  25,  Quarantine.    1  Stats,  at  Large,  619. 

Gibbons  v,  Ogden, • 1 


1799,  March  2,  Duties.    1  Stats,  at  Large,  627. 

The  Margaret, 116 

f  8.  46.  pp.  644.  661 Gibbons  v,  Ogden, •. 1 
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I  29.  p.  648 TheApoUon, ^ 8d 

BS.  29.  67.  89.  91.  pp.  648.  ) 

677  696  697 f  United  States  v.  Morris, 895 

88.  36.  61.  pp.  655.  673 United  States  v.  Tappan,    646 

88.  43.  60.  70.  71.  pp.  660.  )  • 

665.  668 >   ^**'y  ^^P®*  ®^  Brandy, 461 

B.  65.  p.  676 Wayman  v.  Southard, 311 

B.  67.  p.  677 200  Chests  of  Tea, 121 

BS.  70.  98. 101. pp.  678. 699. ) 

jQQ r  The  Josefa  Segtmda, 414 

1800,  January  6,  Imprisonment  for  debt    2  Stats,  at  Laige,  4. 

Wayman  v.  Southard, 811 

1800,  April  18,  Patents.    2  Stats,  at  Large,  87. 
B.  8.  p.  88 Eeplinger  v.  De  Young, 483 

1800,  April  18,  Sale  of  Lands  Northwest  of  the  Ohio.    2  Stats,  at  Large,  78. 

Doddridge  v.  Thompson, 136 

1800,  April  23,  Goyernment  of  the  Navy.    2  Stats,  at  Large,  45. 
8.  5.  p.  62. The  Dos  Hermanos, 412 

1800,  May  10,  Slave-Trade.    2  Stats,  at  Large,  70. 

The  Plattsburgh, 330 

8.  4.  p.  71 The  Merino,  Constitution,  and  Louisa, 102 

1801^  March  3,  Invoices.    2  Stats,  at  Large,  121. 
B.  2.  p.  121 United  States  v,  Tappan, 646 

1802,  April  14,  Naturalization.    2  Stats,  at  Large,  153. 

Osbom  V.  United  States, 251 

1803,  March  3,  Judiciary.    2  Stats,  at  Large,  244. 
B.  2.  p.  244 Thomas  v.  Harvie's  Heirs, 357 

1804,  March  23,  Military  Land  Boundary,  Virginia  Line.    2  Stats,  at  Large,  274. 
B.  3.  p.  275 Doddridge  v.  Thompson, 136 

1804,  March  26,  Crimes  against  the  United  States.    2  Stats,  at  Large,  290. 

United  States  v,  Amedy, 638 

1807,  February  14,  Seizures  under  Authority  of  United  States.    2  Stats,  at  Large,  422. 

The  ApoUon, 88 

1807,  March  2,  Locating  Virginia  Land  Warrants.    2  Stats,  at  Lat^,  424. 

Doddridge  v.  Thompson, 186 

1807,  March  2,  Slave-Trade.     2  Stats,  at  Large,  426. 

B.  2.  p.  426 The  Emily  and  The  Caroline, 98 

BB.  4.  7.  pp.  426.  428. The  Josefa  Segunda, •  -414 
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1808,  April  25,  Embai^o.    2  Stats,  at  Large,  499. 
f.  1 1.  p.  501 Otis  ».  Walter, 557 

1812,  March  12,  Steamboats.    2  Stats,  at  Large,  694. 

Gibbons  v.  Ogden, 1 


1812,  June  26,  Prize  Act.    2  Stats,  at  Large,  759. 

The  Dos  Hermanos, 412 

1812,  June  26,  Military  Land  Boundaries,  Virginia  Line.    2  Stats,  at  Large,  764. 

Doddridge  v.  Thompson, 186 

1813,  July  22,  Taxes.    S  Stats,  at  Large,  22. 

0.  2. 18.  pp.  25.  SO United  States  v.  Eirkpatrick, 244 

8.  20.  p.  30 : Miller  v.  Stewart, 233 

1818,  July  24,  Duties  on  Sugars  refined  in  United  States.    8  Stats,  at  Large,  85. 
8. 14,  p.  88 United  States  v.  Kirkpatrick, 244 

1813,  July  24,  Duties  on  Carriages.    3  Stats,  at  Large,  40. 
a.  6.  p.  41 United  States  v,  Kirkpatrick, 244 

1818,  July  24,  Duties  on  Licenses.    3  Stats,  at  Large,  42. 

1.  8.  p.  43 United  States  v.  Kirkpatrick, 244 

1813,  August  2,  Duties  on  Licenses,  &c.    8  Stats,  at  Laige,  72. 
88.  2.  5.  pp.  72.  73 United  States  v,  Kirkpatrick, 244 

1813,  August  2,  Duties  on  Notes  of  Banks,  &c.    8  Stats,  at  Large,  77. 
i.  13.  p.  80 United  States  v,  Kirkpatrick, 244 

1813,  August  2,  Collection  of  Litemal  Duties.    8.  Stat  at  Large,  82. 

United  States  v.  Kirkpatrick, 244 

United  States  v.  Vanzandt, 558 

1816,  April  10,  United  States  Bank.    8  Stats,  at  Large,  266. 
88.  7. 17.  pp.  268.  274 Osbom  v.  United  States  Bank, 251 

1816,  April  24,  Organizing  Greneral  Staff,  &c.    3  Stats,  at  Large,  297. 
8.  4.  p.  298 United  States  v.  Vanzandt, 558 

1816,  April  27,  Duties.    8  Stats,  at  Large,  810. 

200  Chests  of  Tea, 121 

1818,  April  20,  Duties.    3  Stats,  at  Large,  483. 
■.  4.  5.  11. 12.  pp.  434.  436.  .United  States  v,  Tappan, 646 

1818,  April  20,  Skye-Trade.    8  Stats,  at  Large,  450. 

The  Merino,  The  Constitution,  and  the  Louisa,.  •  •  *  102 

The  Jose&  Segunda, 414 

8.  8.  p.  451 The  St.  Jago  de  Cuba, ; 110 
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1819,  March  2,  Passenger  Ships,  &c.    8  Stats,  at  Large,  488. 

Gibbons  v.  Ogden, 1 

1819,  March  8,  Protection  of  Commerce  of  United  States.    8  Stats,  at  Large,  510. 

The  Marianna  Flora, 497 

1820,  May  15,  Duty  on  French  Ships.    8  Stats,  at  Large,  605. 

The  ApoUon, 88 

SUMMONS  AND  SEVERANCE. 
Joint  Defendants. 

SURETY. 
Bond,  1-6. 

SURVEY. 
Insurance,  1-8. 

TAXES. 
Bond,  1-4 ;  Constitutional  Law,  7. 

TENNESSEE. 
Deed,  8 ;  Judgment,  &c  2 ;  Limitations,  &c.  8. 5. 8. 

TRESPASS. 
Mesne  Profits. 

TRIAL. 
Autrefois  Acquit. 

TRUST. 
Deed,  4.  5.  8 ;  Equity,  10. 

UNITED  STATES. 
Accounts,  1.  2 ;  Bond,  4-6 ;  Slates,  &c  9. 10. 

USURY. 

1.  A  contract  for  the  loan  of  money  entered  into  in  Rhode  Island,  is  to  be  gOTemed 

by  the  usury  laws  of  that  State,  though  securi^  was  agreed  to  be  taken  upon  lands 

in  Kentucky.    De  Wolfr,  Johnson^  488. 
9  Though  a  past  usurious  contract  be  the  basis  on  which  the  parties  deal,  yet  if  that 

contract  be  not  Toid,  a  subsequent  agreement,  which  frees  the  transaction  firom  all 

usurious  taint,  is  valid.    lb, 
8.  A  contract  tainted  by  usury  according  to  the  laws  of  one  State,  may  be  a  valid 

basis  for  a  new  contract  in  another  State.    Ih» 
4.  The  assignee  of  an  equity  of  redemption  cannot  allege  usury  in  the  loan  to  tlM 

mortgagor  to  defeat  a  foreclosure  by  the  mortgagee.    /6. 

VERDICT. 

Upon  a  special  verdict,  the  court  cannot  intend  any  substantive  &ct  not  fbund,  though 
the  record  contains  sufficient  evidence  to  warrant  the  jury  in  finding  it;  and  if  the 
verdict  is  so  imperfect  that  the  court  cannot  decide  the  questions  of  law  on  which 
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the  opinions  of  the  judges  were  opposed,  the  cause  must  be  remandedi  and  a  venire 
de  novo  awarded.    Barnes  y.  WUliams^  645. 

Autrefois  Acquit  ;  £xceptionS|  2. 

VIRGINIA. 
AuEN,  8 ;  Compact  between  States  ;  Lihitations,  &c.  6 ;  Publio  LakdSi  8-7 

WAGES. ' 
Slaves,  &c.  7. 8. 

WAERANTY. 
Sale,  8.  4. 

WILL. 

The  statute  of  Ohio  alloinng  wills,  executed  in  other  States,  to  be  recorded,  &c.,  there, 
cannot  aid  a  will  not  so  recorded,  though  the  record  does  not  show  that  the  copj  of 
the  will  was  objected  to  in  the  court  below.    Kerr  y.  Moon's  Devisees^  187. 

Judgment,  &c.  2 ;  Lex  Loci  ;  Pleading,  4. 

WITNESa 

1.  A  party  cannot  be  admitted  as  a  witness  to  items  of  account  which  from  their  nature 
admit  of  proof  bj  other  legal  eyidence.    Harding  y.  Handy,  529. 

2.  An  attorney  or  counsel  is  not  a  competent  witness  to  proye  communications  made 
to  him  bj  his  client,  in  consequence  of  that  relation.  But  he  may  be  asked  if  the 
relation  existed.    Chirac  y.  Reinecker,  595. 

WRIT  OF  ERROR. 

1.  Where  the  court  is  equally  divided  in  opinion  upon  a  writ  of  error,  the  judgment 
of  the  court  below  is  to  be  affirmed.    Euing  y.  The  Bank  of  the  United  States,  511. 

2.  On  a  writ  of  error,  the  whole  record  is  to  be  inspected;  and  if  a  demurrer  has  been 
taken  to  eyidence,  not  only  this,  but  the  sufficiency  of  the  declaration  must  be  ex- 
amined.    The  Bank  of  the  United  States  y.  Smith,  547. 

8.  The  bond  required  by  the  last  clause  of  the  2  2d  section  of  the  Judiciary  Act,  (1 
Stats,  at  Large,  84,)  must  be  sufficient  to  secure  the  whole  judgment,  in  case  it 
should  be  affirmed,  if  the  writ  of  error  operate  as  a  supersedeas,  Catlett  y.  Brodie^ 
180. 

4.  The  judge  signing  the  citation  haying  onutted  to  take  such  a  bond,  the  case  was 
ordered  by  this  court  to  stand  dismissed,  unless  within  thirty  days  from  the  rising 
of  the  court  such  a  bond  should  be  ^yen,  approved  by  any  judge  authorized  to  al- 
low a  writ  of  error  and  sign  a  citation  on  the  judgment    75. 

Ejectment,  2 ;  Joint  Defendants  ;  Repletin. 


VOL.  VI.  59 


^  r^ 


1 


This  book  should  be  returned  to 
the  Library  on  or  before  the  last  date 
stamped  below. 

A  fine  is  incurred  by  retaining  it 
beyond  the  specified  time. 

Please  return  promptly. 
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